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PRELIMINARY

ABOUT THIS MANUAL

Manual for the NTER

1.

This is a Manual of the administrative and technical operating features of the
National Tax Equivalent Regime (the NTER).

The Manual facilitates the establishment of the NTER, as foreshadowed in the

Inter-Governmental Agreement on the Reform of Commonwealth-State

Financial Relations, and is consistent with:

i) the November 2000 Final Report of the Heads of Treasuries Working Party on NTER,;
and

i) the Memorandum of Understanding on NTER (the Memorandum), between the

Commonwealth of Australia, the Commissioner of Taxation (the Commissioner) and
all of the States and Territories.

Application

3.

This Manual applies on or after 1 July 2001 to the State and Territory
government-owned enterprises (the NTER entities) listed in the NTER entity
register.

[History: Paragraph 3 amended by January 2008 (Version 6), with effect from 1
January 2008, by replacing reference to ‘at Attachment 1’ with reference to ‘in the
NTER entity register’.]

Amending the Manual

4.

This Manual may be amended only as set out in the Memorandum.

[History: Paragraph 4 amended by January 2008 (Version 6) with effect from 1
January 2008.

Paragraph 4 formerly read:

This Manual may be amended as follows:
(i) a State or Territory at any time may amend that part of Attachment 1 which
concerns the NTER entities of that State or Territory, subject to the amendment

being consistent with an amendment by the State or Territory to schedule 1 of the
Memorandum;

(ii) the Commissioner at any time may amend Attachment 5 which concerns the
Commissioner's address and the ATO contact officers in relation to NTER
matters; and

(i) all other amendments to this Manual may be made only with the unanimous
agreement of the Commissioner and all of the States and Territories. ]
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Interpretation

5. In this Manual, unless a contrary intention appears:
'ATO' means the Australian Taxation Office;
'Commissioner' means the Commissioner of Taxation;
'ITAA 1936' means the Income Tax Assessment Act 1936;
'ITAA 1997' means the Income Tax Assessment Act 1997;

'Memorandum' means the Memorandum of Understanding on NTER between the
Commonwealth of Australia, the Commissioner and all of the States and Territories;

'NTER' means the National Tax Equivalent Regime;

'NTER entity' means a State or Territory government-owned enterprise listed in the
NTER entity register;

[History: Meaning of ‘NTER entity’ amended by January 2008 (Version 6), with effect from 1
January 2008, to replace reference to ‘Attachment 1’ with reference to ‘the NTER entity
register’.]

'NTER entity register' means the register of the NTER entities referred to in the
Memorandum;

[History: Paragraph 5 amended by January 2008 (Version 6), with effect from 1 January
2008, to insert meaning of ‘NTER entity register’.]

'NTER related activities' means the activities of NTER administration, to be
undertaken by the Commissioner, which are set out in Attachment 2;

‘NTER Work Plan’ means a work plan as described in clause 12 of the
Memorandum;

[History: Paragraph 5 amended by January 2008 (Version 6), with effect from 1 January
2008, to insert meaning of ‘"NTER Work Plan’.]

'PAYG instalment report' means the form provided at Attachment 3 on which
NTER entities advise the Commissioner of their quarterly NTER income and quarterly
instalment of expected income tax equivalent liability;

'Relevant taxation laws' means the federal income tax laws listed in Attachment
4, modified in accordance with this Manual. The relevant taxation laws constitute
the administrative and technical rules of the NTER;

'"TAA 1953' means the Taxation Administration Act 1953; and

'"TER' means a tax equivalent regime of a State or Territory.
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PART 1: THE NATIONAL TAX EQUIVALENT REGIME

NTER IS AN ADMINISTRATIVE ARRANGEMENT

6.

The NTER is an administrative arrangement under which relevant taxation
laws will be applied notionally to the NTER entities as if they were subject to
those laws.

Each NTER entity will be assessed annually as to its income tax equivalent
liability and will be required to pay quarterly instalments of the (expected)
liability to the Treasury or Revenue Office of the State or Territory to which
the NTER entity belongs. However, NTER entities do not become subject
directly to the income tax laws as a result of their participation in the NTER.

OBJECTIVE OF NTER

8.

The primary objective of the NTER is to promote competitive neutrality,
through a uniform application of income tax laws, between the NTER entities
and their privately held counterparts.

RELEVANT TAXATION LAWS

9.

10.

The relevant taxation laws constitute the technical and administrative rules
of the NTER, and consist of these two elements:
(i) the federal income tax laws listed at Attachment 4; and

(ii) modifications to the federal income tax laws as set out in this Manual.

The modifications to the federal income tax laws are considered necessary to
take into account the NTER entities' tax history, ownership by State or
Territory governments and activities which may be regarded as unique to
public sector enterprises.

RELATIONSHIP WITH STATE AND TERRORITY TERS

11.

The NTER represents an evolution of the concepts and practices of the State
and Territory based tax equivalent regimes (the TERs) which have been
established for a number of years. An entity commencing in the NTER
between 1 July 2001 and 1 July 2002 will have been subject to a TER during
the period immediately preceding its commencement in the NTER.

UNCLASSIFIED PAGE 6 OF 44




UNCLASSIFIED NTER MANUAL JANUARY 2008 VERSION 6

PART 2: THE NTER ENTITIES

STATE AND TERRITORY GOVERNMENT-OWNED ENTERPRISES

12. The NTER entities to which this Manual applies, are the State and Territory
government-owned business enterprises which are listed in the NTER entity
register.

[History: Paragraph 12 amended by January 2008 (Version 6), with effect from 1
January 2008, to replace reference to ‘Attachment 1’ with reference to ‘the NTER
entity register’.]

13. An NTER entity may be listed to participate in the NTER, or removed from
the listing, at the sole discretion of its State or Territory owner-government.

14. Subsidiaries or other enterprises wholly-owned by an NTER entity will not
automatically participate in the NTER. To participate, the subsidiaries or
other enterprises must also be listed in the NTER entity register by the
relevant State or Territory.

[History: Paragraph 14 amended by January 2008 (Version 6), with effect from 1
January 2008, to replace reference to ‘Attachment 1’ with reference to ‘the NTER
entity register’.]

15. Entities which are actually subject to federal income tax are not eligible to
participate in the NTER.

NTER ENTITIES REQUIRED TO FOLLOW THIS MANUAL

16. Each NTER entity is required to follow this Manual, and thereby to comply
with the relevant taxation laws, pursuant to the TER legislation of the State
or Territory to which the NTER entity belongs. That requirement may be
provided for directly in the legislation, or through an instrument (e.g. a
Treasurer's Instruction) prepared in accordance with the legislation, or by
some other means.

17. NTER entities will not be entitled to use an accounting profits model to
determine their (equivalent) taxable income or instalment income for the
purposes of the NTER.
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PART 3: ADMINISTRATION OF THE NTER

COMMISSIONER TO ADMINISTER NTER

18. The Commissioner will undertake administration of the NTER and may
delegate any or all of the NTER related activities, listed at Attachment 2, to
officers of the Australian Taxation Office.

RELATIONSHIP BETWEEN ENTITIES & COMMISSIONER

19. The relationship between the Commissioner and the NTER entities will be
based substantially on the same rights and responsibilities which exist
between taxpayers and the Commissioner under the federal income tax
laws.

20. However, the clear intention is for the NTER to be carried on in a spirit of
cooperation between the Commissioner, the States and Territories and the
NTER entities. As such, the relationship between the Commissioner and the
entities should be less formal than a relationship based purely on the law.

21. Unless a contrary intention is provided in this Manual, the Commissioner will
be subject to the same performance standards, principles and obligations
with respect to dealings with the NTER entities as exist under the federal
income tax laws and the Commissioner's administrative practices in relation
to taxpayers.

22. The standards, principles and obligations to be followed by the
Commissioner in the NTER include those contained in the relevant taxation
laws, the Taxpayers’ charter, the ATO’s annual Compliance program and the
ATO publication titled Large business and tax compliance 2006.

[History: Paragraph 22 amended by January 2008 (Version 6) with effect from 1
January 2008.

Paragraph 22 formerly read:
The standards, principles and obligations to be followed by the Commissioner in the

NTER include those contained in the relevant taxation laws, the Taxpayer's charter
and the Co-operative compliance model.]

NTER RELATED ACTIVITIES OF THE COMMISSIONER

23. The Commissioner will undertake administration of the NTER by undertaking
the NTER related activities listed at Attachment 2.

24. The Commissioner will also report periodically to State and Territory
Treasuries, providing information about payments due and payable by or to
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their NTER entities, NTER related activities and general ‘health of the
system’ matters.

24A. The State or Territory to which an NTER entity belongs will be entitled to
copies of any NTER related information (e.g. NTER PAYG instalment reports,
NTER annual returns) about that entity provided to or held by the
Commissioner in undertaking his administration of the NTER.

[History: Paragraph 24A inserted by March 2004 (Version 3) with effect from 1 July
2001.]

ATO CONTACT DETAILS FOR NTER

25. The address of the Commissioner for lodgment of all NTER related material
(including general correspondences, requests, returns and statements), and
the contact details for officers of the ATO to whom NTER related inquiries
may be directed, are provided at Attachment 5.
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PART 4: NTER GENERAL FEATURES

COMMENCEMENT DATE OF THE NTER

26. The NTER commences on 1 July 2001.

[History: Paragraph amended by March 2004 (Version 3).
Paragraph 26 formerly read:

The NTER commences on 1 July 2001 and applies from that date to the NTER
entities listed in Attachment 1.]

FEDERAL INCOME TAX LAWS

27. The NTER is based on the federal income tax laws, listed at Attachment 4,
which are to be strictly observed by NTER entities except to the extent that
those laws are expressly altered or modified by this Manual.

RELEVANT TAXATION LAWS

28. The relevant taxation laws are comprised of the federal income tax laws and
the modifications thereto set out in this Manual. The relevant taxation laws
constitute the administrative and technical rules to be applied in the NTER
and to which NTER entities are to comply.

AVOIDANCE OF DOUBLE TAXATION

29. As a fundamental principle, the NTER will operate in a manner which ensures
that:
(i) NTER entities are not, through the NTER, subjected to actual federal
income taxes; and

(i) NTER entities are not subjected to double taxation involving an actual
federal tax liability and an NTER tax equivalent liability in respect of
the same item of income or expenditure.

30. To the extent that an actual income tax liability (i.e. non NTER tax
equivalent), or double taxation, occurs then application for relief from the
NTER tax equivalent liability should be lodged with the Commissioner. Such
applications are to be in writing and provide all the relevant circumstances.
The Commissioner will consider any such application received, and will
provide relief as appropriate in accordance with this Manual.
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PART 5: NTER ADMINISTRATIVE FEATURES

REGISTRATION

31.

32.

Each NTER entity must register as such with the Commissioner.

[History: Paragraph 31 amended by January 2008 (Version 6) with effect from 1
January 2008.

Paragraph 31 formerly read:

Each NTER entity must register as such with the Commissioner and should do so at
least 28 days prior to commencing in the NTER.]

In order to register, NTER entities will be required to provide the
Commissioner with their details as set out in the example registration form
provided at Attachment 6.

RECORD KEEPING

33.

There are general and various specific provisions of the income tax laws
which require taxpayers to maintain records in certain form.

General record keeping requirements

34.

35.

Section 262A of the ITAA 1936 provides the general record keeping
requirements for the purposes of the ITAA 1936 and ITAA 1997. Under
section 262A, a person carrying on a business is required to keep records
that record and explain all transactions and other acts engaged in by the
person that are relevant for any purpose of the Act. The records which are
to be kept include any documents which are relevant for the purpose of
ascertaining the person's income and expenditure and any documents that
contain particulars of any elections, estimates, etc., made by the person
under the ITAA 1936 or ITAA 1997.

Records must be kept in such a manner as to enable the person's liability
under the ITAA 1936 or the ITAA 1997 to be readily ascertained. Generally,
a person must keep the records for five years after the person prepared or
obtained them, or five years after the completion of the transaction or acts
to which they relate (whichever is the later).

CGT record keeping requirements

36.

In respect of CGT, section 121-20 of the ITAA 1997 requires taxpayers to
keep records of every act, transaction, event or circumstance that can
reasonably be expected to be relevant to working out whether a capital gain
or capital loss is made from a CGT event. (It does not matter whether the
CGT event has already happened or may happen in the future.)
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Record keeping requirements in the NTER

37. Subject to the grandfathering rules, all NTER entities will be required to keep
records in accordance with the provisions of the relevant taxation laws which
are concerned with record keeping, including section 262A of the ITAA 1936
and Division 121 of the ITAA 1997.

References

38. Further guidance on record keeping may be found in Income Tax Rulings TR

96/7 and TR 2005/9.

[History: Paragraph 38 amended by January 2008 (Version 6) with effect from 1
January 2008.

Paragraph 38 formerly read:

Further guidance on record keeping may be found in Income Tax Ruling TR 96/7;
and the ATO Publication titled Record Retention — A Guide for Companies.]

PAYG INSTALMENT SYSTEM

39.

40.

41.

Pay As You Go (PAYG) instalments is an integrated system for certain
taxpayers, including businesses and companies, to report and pay
instalments of their income tax. The PAYG instalment system is set out in
Part 2-10 of schedule 1 of the TAA 1953.

In respect of quarterly instalments, the amount is worked out by multiplying
instalment income for the quarter by the rate given by the Commissioner, or
by a self-selected rate. There is no requirement under the PAYG instalment
system to pay instalments unless the Commissioner has given an instalment
rate.

A taxpayer liable to instalments must notify the Commissioner in the
‘approved form’ of the amount of their instalment income for the relevant
period.

[History: Paragraph 41 amended by January 2006 (Version 5) with effect from the
instalment quarter ending 30 September 2005, by deleting second sentence.

Paragraph 41 formerly read:
A taxpayer liable to instalments must notify the Commissioner in the ‘approved

form’ of the amount of their instalment income for the relevant period. Instalments
are usually to be reported and paid within 28 days after the end of each quarter.]
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Quarterly instalments payable in the NTER

42.

43.

All NTER entities will be liable to pay quarterly instalments of their
(expected) income tax equivalent liability for an income year. However,
quarterly instalments will not be payable by an NTER entity unless it has
been given or is deemed to have been given written notice of an instalment
rate by the Commissioner.

The processes by which NTER instalments are to be reported and paid by
NTER entities will be substantially in accordance with the PAYG instalment
provisions contained in Part 2-10 of schedule 1 of the TAA 1953 - save that
instalments will be paid by NTER entities directly to the Treasury or Revenue
Office of the State or Territory to which they belong; and that instalments
will be reported and paid by all NTER entities on or before the 21st day of
the month after the end of each quarter.

[History: Paragraph 43 amended by January 2006 (Version 5) with effect from the
instalment quarter ending 30 September 2005, by inserting concluding words.

Paragraph 43 formerly read:

The processes by which NTER instalments are to be reported and paid by NTER
entities will be substantially in accordance with the PAYG Instalment provisions
contained in Part 2-10 of schedule 1 of the TAA 1953 - save that instalments will be
paid by NTER entities directly to the Treasury or Revenue Office of the State or
Territory to which they belong.]

Instalment rate deemed to be given by the Commissio  ner

44,

At the time of their commencement in the NTER, certain NTER entities will

be deemed to have been given written notice of a PAYG instalment rate by

the Commissioner. The relevant NTER entities are those which were given a

PAYG instalment rate under a predecessor TER, or have lodged an annual

return under a predecessor TER. The instalment rate deemed to have been

given to an NTER entity by the Commissioner will be as follows:

(i) where a rate was given under a predecessor TER, the rate last given;
or

(i)  where a rate was not given under a predecessor TER, the rate chosen
by the NTER entity.

An NTER entity may vary rate

45.

An NTER entity may elect to use an instalment rate given or deemed to have
been given by the Commissioner or may vary that rate in accordance with
subdivision 45-F of Part 2-10 of the TAA 1953. Where an NTER entity uses a
varied instalment rate which is less than 85% of the instalment rate which
would have covered an income tax equivalent liability, the NTER entity will
be liable to pay an NTER interest charge. This liability to the NTER interest
charge will be on the same basis that a taxpayer would be liable to the
general interest charge in like circumstances.
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Instalment information to be given to the Commissio ner

46.

47.

NTER entities which are required to pay quarterly instalments will be
required to lodge with the Commissioner their NTER instalment details
calculated in accordance with Part 2-10 of the TAA 1953. For NTER
purposes, the ‘approved form’ is the PAYG instalment report provided at
Attachment 3.

Details of an NTER instalment must not be included on a business activity
statement prepared by an NTER entity pursuant to an actual federal tax
obligation.

Instalments payable to State/Territory Treasury or Revenue Office

48.

NTER instalments of income tax equivalents, and any penalties or interest
payable under the NTER instalment system, become due and payable by the
NTER entity to the Treasury or Revenue Office of the State or Territory to
which the NTER entity belongs. Under no circumstances should any NTER
related debt of an NTER entity be remitted to the Commissioner at the
Australian Taxation Office.

Where no instalment rate given or deemed

49,

50.

NTER entities which have not been given or deemed to have been given a
PAYG instalment rate by the Commissioner will not be required to pay
quarterly instalments of their expected income tax equivalent liability. The
income tax equivalent liabilities of any such NTER entity will become due and
payable in accordance with section 204(1A) of the ITAA 1936, and
paragraph 60A below.

[History: Paragraph 49 amended by January 2006 (Version 5) with effect from the
2005 income year, by inserting the concluding words ‘and paragraph 60A below’.]

However, NTER entities which are not required to make quarterly payments
may make voluntary instalment payments and avoid having to pay an
annual liability as well as quarterly instalments in one income year.

References

51.

The provisions relating to PAYG instalments are found in Division 45 of Part
2-10 of schedule 1 of the TAA 1953. Further information on instalments
may be found in the ATO publication titled PAYG instalments — how to
complete your activity statement (NAT 7393-08.2007).

[History: Paragraph 51 amended by January 2008 (Version 6) with effect from 1
January 2008.

Paragraph 51 formerly read:
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The provisions relating to PAYG Instalments are found in Division 45 of Part 2-10 of
schedule 1 of the TAA 1953. Further information on instalments may be found in
the ATO publication titled Activity statement instructions — PAYG instalments (NAT
7393-10.2003).]

[History: Paragraph 51 amended by January 2006 (Version 5), by replacing
reference to ‘Business Activity Statement Instructions, (at Section 7 - Pay As You Go
Instalment)’ with reference to ‘Activity statement instructions — PAYG instalments
(NAT 7393-10.2003)".

DEFERRED COMPANY INSTALMENT

52. An NTER entity may be liable to pay, after 30 June 2001, a number of
quarterly instalments of a deferred TER company instalment of income tax
equivalent. A particular quarterly instalment of the deferred amount is to be
reported in the PAYG instalment report, a copy of which is provided at
Attachment 3, for the quarter ending on the date the quarterly instalment
becomes due and payable.

53. The quarterly instalment will be netted with the PAYG instalment amount for
the quarter. The net amount shown in the PAYG instalment report will be
paid to, or received as a credit from, the Treasury or Revenue Office of the
State or Territory to which the NTER entity belongs.

ANNUAL NTER RETURNS

54. The legislative requirements relating to lodgment of income tax returns and
to assessments are contained in Part IV of the ITAA 1936.

55. The requirement for taxpayers to lodge income tax returns is found in
section 161 of the ITAA 1936. Under section 161, the Commissioner, in a
notice published in the Gazette, specifies persons that are required to lodge
annual income tax returns.

56. Part IV also contains the provisions relating to the form, content and manner
of lodging annual returns.

NTER return for companies

57. For the purposes of the NTER, all NTER entities will be required to lodge
NTER annual returns with the Commissioner in the same manner required of
taxpayers under the provisions of Part IV of the ITAA 1936 and the lodgment
requirements for companies as specified by the Commissioner in the
Gazette. The due dates for the lodgment of annual NTER returns by all NTER
entities will be substantially in accordance with the due dates for large
companies outlined in the Commissioner's annual tax agent Lodgment
Program. The Commissioner will issue an NTER Lodgment Circular outlining
the due dates for the lodgment of annual NTER returns by NTER entities for
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58.

a particular income year. Each annual NTER Lodgment Circular will be
attached at Attachment 8.

[History: Current version of paragraph 57 inserted by January 2006 (Version 5) with
effect from the 2005 income year.

Paragraph 57 formerly read:

For the purposes of the NTER, all NTER entities will be required to lodge NTER
annual returns with the Commissioner in the same manner required of taxpayers
under the provisions of Part IV of the ITAA 1936 and the lodgment requirements for
companies as specified by the Commissioner in the Gazette.]

Exemptions from lodging a return, which are also specified in the Gazette,
will not be available to NTER entities.

NTER return form & content

59.

60.

The form and content of the NTER return is identical to the Commissioner's
‘C’ return for company taxpayers, save that the NTER return is appropriately
identified as such. The Commissioner will issue the annual NTER ‘C’ return
form at the same time as his annual NTER Lodgment Circular referred to at
paragraph 57 above.

[History: Paragraph 59 amended by January 2008 (Version 6) with effect from 1
January 2008.

Paragraph 59 formerly read:

The form and content of the NTER return is identical to the Commissioner's ‘C’
return for company taxpayers, save that the NTER return is appropriately identified
as such. A copy of the NTER return for the 2001/02 year is provided at Appendix 7.
The NTER return for the 2002/03 year was sent to NTER entities in Bulletin 4 of
September 2003.]

[History: Paragraph 59 amended by March 2004 (Version 3), with effect from 1 July
2002.]

The NTER 'C’ return is to be completed by every NTER entity irrespective of
whether it is a separately legal entity or otherwise.

Balancing payments for NTER income year

60A.

All NTER entities will be liable to pay a balancing payment of any income tax
equivalent liability for an NTER income year that is owing, worked out in
accordance with the calculation statement contained in the NTER ‘C’ return.
Balancing payments will be paid by NTER entities directly to the Treasury or
Revenue Office of the State or Territory to which they belong. The due date
for the payment of balancing payments by all NTER entities will be
substantially in accordance with the due dates for large companies outlined
in the Commissioner's annual tax agent Lodgment Program. In his annual
NTER Lodgment Circular referred to at paragraph 57 above, the
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Commissioner will outline the due dates for the payment of balancing
payments by NTER entities for a particular income year.

[History: Paragraph 60A inserted by January 2006 (Version 5), with effect from the
2005 income year.]

ASSESSMENTS

61. Under the full self assessment system, and pursuant to section 166A of the
ITAA 1936, an assessment of taxable income is deemed to have been made
by the Commissioner and served on a ‘full self-assessment taxpayer’
(includes a company) on the day on which the return is furnished. The
return is deemed to be the served notice of assessment.

[History: Paragraph 61 amended by January 2006 (Version 5), with effect from 1
July 2001, by replacing reference to ‘relevant entity’ with reference to ‘full self-
assessment taxpayer’.]

NTER Assessments

62. The deemed assessment provisions contained in section 166A of the ITAA
1936 will apply for the purposes of the NTER. The NTER annual return will
be deemed to be an assessment of income tax equivalent for that year, and
to have been served on the NTER entity by the Commissioner.

Amended assessments

63. The Commissioner's power to amend assessments is co