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Step 4: Apply the same business test 

The joining entity now applies the section 165-210 same business test in 
respect of the identified test times to work out whether the loss is transferred. 

If the testing process concludes that the same business test is met at the 
relevant test times, the loss is transferred to the head company (from itself in 
this instance). 

If the test is not met, the loss is not transferred to the head company and its 
utilisation is restricted in accordance with section 707-150 – that is, it cannot 
be used by any entity for the 2003 and later income years.  

The loss made by the head company for the 2003 income year does not need 
to be transfer tested at the joining time as it is not a loss in respect of an 
income year that ends before the joining time. This loss is treated as a ‘group’ 
loss of the head company. 

Income Tax Assessment Act 1997: 

• section 165-10 
• section 165-12 
• section 165-13 (as amended by Taxation Laws Amendment Bill (No. 5) 

2003) 
• subsections 166-5(4), 166-5(5) 
• section 165-210 

Income Tax Assessment Act 1997 – as amended by New Business Tax System 
(Consolidation) Act (No. 1) 2002 (No. 68 of 2002), Schedule 1: 
• subsections 707-120(1), 707-120(3)  
• section 707-125 (as amended by Taxation Laws Amendment Bill (No. 5) 

2003)  
• section 707-150 

Explanatory Memorandum to the New Business Tax System (Consolidation) 
Bill (No. 1) 2002, Chapter 6 
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