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@ Negative words

Glascott v The King [2026] VSCA 42

The court gave 9 reasons why it could not have been
intended that a special hearing on mental
competence was invalid for being conducted outside
the statutory time limit. The provision said the ‘court
must hold a special hearing ... within 3 months ...’
The last reason given (at [122-123]) was that the
obligation here was expressed as an ‘affirmative
prescription’ rather than as a ‘negative stipulation’”.

Negative words, it was said, ‘carry a stronger
mandatory import than affirmative words’. This case
is a good example of there being less propensity for
affirmative words to produce invalidity where
‘inconvenience will flow from such a result’.

slf Consequences

Chief Commissioner v Gentner [2026] VSCA 22

The court in this case (at [72]) noted that, when
selecting between competing interpretations,
regard may be had to the consequences of each'.
Detective G was charged with a breach of discipline.
Another officer later amended the charge, found it
proved, and determined that G should be dismissed.
The regulation said that the ‘Chief Commissioner or
authorised person may amend a charge ..."”"

G argued the amendment was invalid, as only the
original charging officer could amend the charge.
This was rejected. The court reasoned (at [85]) that
this was impractical, likely to cause delay and
‘unlikely to have been intended by the legislature™.
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The High Court refused an application by US singer Katy Perry to cancel the clothing trade mark Katie Perry held
by an Australian fashion designer'. It was argued that its use by the designer ‘would be likely to deceive or cause
confusion’. This was due to the reputation the singer’s later trade mark Katy Perry had acquired. Steward J
invoked a maxim against allowing a person to take advantage of their own wrong3. Should the ‘assiduous
efforts of aninfringer’ in creating likely confusion be permitted to cause cancellation?4 A literal reading
suggested ‘maybe’, but Steward J held ‘no’. The statute should not reward an infringer as parliament ‘cannot
have intended such a glaringly wrong outcome’. Where the legislative target is clear, the duty of the court is to
ensure it is hit rather than missed>. This case shows how old maxims are accommodated into modern practice.
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ﬁ Dictionaries

McCallum v Projector Films [2026] FCA 173

After setting out the basics of our ‘modern approach’
from Palmanova, the court (at [150-151]) provided
guidance on the proper use of dictionaries.

The court said that ordinary meaning ‘is not
necessarily divined from a dictionary’. A ‘familiar
difficulty’ is that dictionaries specify a range of
meanings (or senses) rather than any particular
meaning in context. Dictionaries are useful in the
identification of possible meanings, but they tell us
nothing about context and they are no substitute for
interpretation. Finally, beware of treating words
used in dictionary definitions ‘as if they are synonyms
for the word in its statutory context’.

,EQ' Social media posts

Supaphien v Chaiyabarn [2026] ACTCA 5

A ‘shopping service’ operator was accused of selling a
fake Chanel handbag. A social media video later
detailed the allegation without naming the person®.
She sued for defamation alleging ‘serious harm’4.

One issue was how social media posts are to be
understood. The trial judge said that posts are to be
read in a ‘somewhat informal manner’ because social
media is a ‘casual medium’. That is, they are ‘in the
nature of conversation rather than carefully chosen
expression’s. McWilliam J (at [121-123]) said this
underestimated the impact posts may have,
‘especially within a particular community’. Posts may
cause serious harm to reputation, though not here.
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