
ATO RECEIVABLES POLICY  
 
PART B The Collection of Taxation Debts                                                            
  

Chapter 32 
DECEASED ESTATES 
 
The policy in this chapter is to be followed by Tax Office staff. We have made every effort 
to ensure it is technically accurate, but in the interests of clarity it has been written in 
‘plain English’ and should not be read or interpreted like legislation. If you feel that 
something in the chapter is wrong or misleading, please advise the Tax Office.. 

Date of effect: 24 July 2008 (This version replaces the 2006 version.) 

Key legislation: Subdivision 260-E of Schedule 1 to the Taxation Administration Act 
1953 

PURPOSE  

 
1. This chapter deals with the collection and recovery from a deceased person’s 

estate by the Commissioner.   

INTRODUCTION  

2. For deceased estates, the Commissioner has the same powers and remedies for 
the assessment and recovery of taxes and charges from the trustees of the estate 
as the Commissioner would have had against the debtor if the debtor was still alive. 

3. After the death of a taxpayer, the trustee or personal representative of the 
deceased stands in the place of the deceased to collect the assets and pay the  
debts of the deceased. 

4. A trustee is required to meet various tax obligations in respect of the periods to the 
date of death and after the date of death.   

POLICY  

Liability of a trustee/beneficiary of a deceased estate 

5. Where returns have been lodged but the trustee has not received a notice of 
assessment (or an advice that no tax is payable), the trustee should make enquiries 
of the Tax Office to determine the extent of the liability which may be raised by the 
issue of any notices of assessment.  

6. If a trustee fails to make such enquiries before distributing the assets of the estate, 
and without making provision for taxation liabilities, it may be held that the 
distribution was made in the knowledge of the Commissioner’s claim.   

7. Where an amended assessment has issued after assets of an estate have been 
distributed, the Commissioner will consider whether the trustee should have 
anticipated that the Commissioner would review past assessments. Consideration 
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will also be given as to whether the trustee had knowledge of the deceased 
understating income.  

8. If the trustee had no reason to suspect that further assessments might issue, the 
requirements of relevant state legislation regarding advertising have been satisfied 
and the assets of the estate have been fully-distributed, then it is unlikely that the 
Commissioner would recover any of the outstanding tax. (DCT v. Taylor 12 FLR 
173). 

9. If the assets of an estate are distributed without regard to a creditor’s claim, the 
trustee may be personally liable to the extent of assets that were held by the 
trustee. 

10. The Commissioner is not entitled to recover from a beneficiary any assets from the 
estate which have been distributed to them by the trustee. 

The priority of tax debts in deceased estates  

11. Where a taxpayer dies on or after 1 July 2000, the payment of a tax or charge is 
generally no longer a first charge on an estate. 

12. However, where the date of death is before 1 July 2000 and the estate has not yet 
been finalised, the following provisions require the payment of the tax or charge 
ahead of other unsecured creditors’ claims: 

• subsection 216(1)(d) Income Tax Assessment Act 1936 (ITAA 1936) 

• subsection 97(6) Fringe Benefits Tax Assessment Act 1986  

• subsection 72(6) Sales Tax Assessment Act 1992  

• subsection 54(6) Superannuation Guarantee (Administration) Act 1992  
13. Where there are insufficient assets in an estate to satisfy the claims of all creditors, 

there are two options available: 

(i) an application can be made to the Federal Court by a creditor to have the 
estate administered by the Official Receiver pursuant to the provisions of 
the Bankruptcy Act 1966, or  

(ii) the trustee can continue to administer the estate as an insolvent estate. 

14. If the estate is administered under the Bankruptcy Act, the Federal Court has held 
that paragraph 216(1)(d) of the ITAA 1936 does not apply to the Official Receiver 
and therefore income tax has no priority over other unsecured creditors. This 
principle is considered to extend to other taxes and charges because of the similar 
wording of their provisions. (Stapleton v. FCT 6 AITR 274). 

15. If the estate continues to be administered by a trustee, paragraph 216(1)(d) of the 
ITAA 1936 and the equivalent provisions in other taxation legislation are applicable. 
These place a charge on the estate and require the payment of the tax or charge 
ahead of other unsecured creditors’ claims.  

16. The Tax Office recognises that this anomaly is unfair to other creditors. In addition, 
there are costs associated with placing an estate into the hands of the Official 
Receiver, including higher administration costs, which may affect the ultimate return 
to creditors. 

17. Consequently, it would be appropriate that tax debts rate equally with debts owing 
to other unsecured creditors. The rationale behind this is that since the introduction 
of the Crown Debts (Priority) Act 1981, the Tax Office no longer receives priority for 
income tax debts in bankruptcy and liquidation administrations. It follows that this 

Page 2 of 3  Version 5 – August 2008 
 

 



concept extends to other creditors of a deceased estate who would be 
discriminated against by the enforcement of the priority. 

TERMS USED  

Trustee – is defined to mean an executor, executrix, administrator, adminstratrix or 
trustee of a deceased estate.  
 
Chapter 32 - Archived version 

Version 4 – July 2006 (will 
link to chapter 32 pdf) 
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