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Ruling Compendium — GSTR 2012/5

This is a compendium of responses to the issues raised by external parties to draft GSTR 2011/D2 and draft GSTR 2012/D1 — Goods and
services tax: residential premises and commercial residential premises that are applicable to GSTR 2012/5 Goods and services tax: residential
premises.

This compendium of comments has been edited to maintain the anonymity of entities that commented on the draft ruling.
Any legislative references are to A New Tax System (Goods and Services tax) Act 1999 unless otherwise indicated. Paragraph or example
references under ‘issue raised’ are to GSTR 2011/D2 or GSTR 2012/D1 as applicable. Paragraph or example references under ‘ATO
Response/Action taken’ are to GSTR 2012/5 unless otherwise indicated. Where the term ‘residential premises’ is used under ‘ATO Response /
Action taken’, it refers to ‘residential premises to be used predominately for residential accommodation’ unless otherwise indicated.
Summary of issues raised and responses
GSTR 2011/D2

Issue Issue raised ATO Response/Action taken
No.
D2 Physical characteristics
11 The Draft Ruling begins with the statement in A discussion on the definition of residential premises has
paragraph 6 that the requirement in sections 40-35, been added to the Ruling — see paragraphs 6 - 8 and 61
40-65 and 40-70 that premises are residential - 64.

premises to be used predominantly for residential
accommodation is to be interpreted 'as a single test'
that looks to the ‘characteristics' of the property. In
doing so, the Draft Ruling ignores various aspects of
those sections which are important for a proper
understanding of how the provisions work, for
example, the definition of residential premises which is
incorporated in each of those provisions and, in
addition, issues surrounding apportionment.

D2 Physical characteristics
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Issue Issue raised ATO Response/Action taken

No.

1.2 | The Draft Ruling should make it clear what are 'the The Ruling has been updated to clarify that it is the
characteristics of the property' that are referred to in physical characteristics of the premises which is relevant
the suggested single test as stated in paragraph 6. in determining whether the premises are residential
The comment identified wording within paragraphs 6 premises — see paragraphs 9 - 13 and 65 - 73.
and 7 which created confusion concerning the
expressed view.

D2 Physical Characteristics

1.3

It was submitted that the approach taken in the draft
Ruling focused only on the physical characteristics of
a premises, rather than also considering objective
evidence to determine 'use' of the premises, and that
this was inconsistent with observations made by
Jessup J in the Full Federal Court’s decision in
Sunchen Pty Ltd v. Federal Commissioner of Taxation
[2010] FCAFC 138 (Sunchen). It was submitted that
objective evidence could include the following:

what else is being supplied by the same entity
at the same premises (for example other
leases of strata-titled apartments);

council zoning (which is referred to in Example
one, paragraph 9);

occupancy permit/certificate;

agreement for lease;

lease;

business plan;

finance applications.

With respect to paragraphs 8 and 128, it was queried

The Commissioner considers that the Full Federal Court
decisions in Marana Holdings v. Commissioner of
Taxation [2004] FCFCA 307 (Marana) and Sunchen
support the view that it is the physical characteristics of
the premises which are relevant in determining whether
the premises is residential premises. The joint decision in
Sunchen, which is discussed at paragraphs 66 - 70 of
the Ruling, did not adopt the same reasoning as Jessup
J.

However, where it is doubtful whether premises are
residential premises to be used predominantly for
residential accommodation, design or construction
documents (such as architectural plans) may assist in
characterising the premises (see paragraph 35 of the
Ruling). The other forms of evidence referred to in the
submission are not sufficiently connected to the
premises’ physical characteristics to be relevant in
characterising the premises as residential premises.
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Issue
No.

Issue raised

ATO Response/Action taken

as to why there should be limited circumstances where
the premises’ physical characteristics do not
conclusively demonstrate suitability for occupation as
a residence or for residential accommodation?

The word 'limited' should be deleted as the physical
characteristics of the premises either do or don't
conclusively demonstrate suitability for occupation.

The reference to ‘limited circumstances’ has not been
retained in the Ruling.

D2
1.4

Physical characteristics

The Draft Ruling has replaced the tests described in
Marana and Sunchen, in the broad terms of
‘attributes’, ‘character' and 'characteristics' with a test
based on the narrower term of 'physical
characteristics'. Terms such as 'attributes’, 'character
and 'characteristics' can include things in addition to
physical characteristics. For example, the Draft Ruling
does not address any other objective factors relevant
to the character of the property — for example. zoning,
neighbouring properties/environment, how the
property is marketed for sale/lease etcetera as per the
decision of Jessup J in Sunchen. The Marana decision
is not sufficiently all encompassing that these objective
factors are not relevant.

See response to comment D2 1.3.

D2
15

Physical characteristics

The ATO'’s approach (confined to physical
characteristics on their own) is not supported by the
decision in Sunchen. The consideration of physical
characteristics and other objective factors including
usage is the correct approach endorsed by Sunchen.
Specifically, the Full Court made reference to the fact

We consider that the views expressed in the ruling are
supported by the Sunchen decision. The Ruling
specifically considers the reference to ‘actual use’ within
the joint decision of Sunchen at paragraphs 68 to 70 of
the Ruling.

The reference to ‘the nature of the premises’ within the
DIS for the Sunchen decision should be read as referring

Page 3 of 27
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Issue
No.

Issue raised

ATO Response/Action taken

that actual use may be relevant and illustrative of a
property’s character. The submission queried why the
decision impact statement (DIS) for the Sunchen
decision referred to ‘the nature of the premises’
whereas the Draft Ruling referred to the
‘characteristics' of the property. The submission
inferred from the Sunchen decision that the use of a
property is a factor relevant to its 'nature’ (per the DIS)
or to the ‘characteristics' of the property (per
paragraph 6).

to the physical characteristics of the premises.

D2
1.6

Physical characteristics

Paragraph 15 states that if it is clear from the physical
characteristics of the premises that any suitability for
living accommodation is ancillary to the premises’
prevailing function, the premises are not residential
premises to be used predominantly for residential
accommodation. This statement highlights the ATO’s
inconsistent approach to determining the 'nature’ or
‘characteristics' of premises. This is because when it
comes to looking at other premises and whether they
are residential premises to be used predominantly for
residential accommodation, the ATO resorts to
examining the prevailing function of the premises,
which requires an examination of the usage to which
the premises are put. The submission put forward the
view that this is precisely what Jessup J was referring
to in Sunchen but which the ATO has ignhored in the
Draft Ruling.

We do not consider that there is an inconsistency with
approach as it is the premises’ physical characteristics
that determine whether the provision of living
accommodation is ancillary to the premises’ prevailing
function.

D2
2.1

Suitability/capability
Paragraphs 13 and 135 of the Draft Ruling state that a

We note that the Full Federal Court observed in the

Page 4 of 27



This edited version of the Compendium of Comments is not intended to be relied upon. It provides no protection from primary tax, penalties, interest or

sanctions for non-compliance with the law.

Page status: not legally binding

Issue
No.

Issue raised

ATO Response/Action taken

partially built building is not residential premises until
the premises are 'suitable’ for human habitation. It was
submitted that, in general, there is some erroneous
inter-changing of the terms 'suitable’ and ‘capable’ in
the Draft Ruling. 'Suitability' is not referred to in the
legislation, but was a term used in the Marana and
Sunchen decisions when referring to the 'is intended to
be occupied' part of the section 195-1 definition of
residential premises and the 'to be used' part of
sections 40-65 and 40-70 focusing on how the
premises were designed, built or modified (the
objective test which the ATO says just looks at the
physical characteristics).

‘Capable’ is, however, actually used in the section
195-1 definition of residential premises in paragraph
(b) for premises that are not being occupied at the
time of the supply. It not only must be intended to be
occupied (that is, suitable) but it must also be capable
of being occupied. 'Capable’ is a further requirement
and is a broader term covering more than just the
element of shelter and basic living facilities and the
physical condition of the premises.

Marana decision at [62] that the suitability for occupation
as a residence or for residential accommodation may
overlap with the further requirement that the premises be
capable of such use — see paragraph 63 of the Ruling.
The Ruling has been updated to refer to both ‘suitable’
and ‘capable’ where appropriate.

D2
2.2

Suitability/capability

The comment at paragraphs 13 and 135 of the Draft
Ruling that contractual or legal prohibitions do not
prevent premises from being suitable for residential
accommodation might be correct although it was
gueried whether, if suitable means 'fitted for use’,
premises could ever be suitable for residential
accommodation if such contractual or legal

See the response to comment D2 1.3. We consider that
it is the physical characteristics of the premises which
determine whether the premises are capable of being
occupied as a residence or for residential
accommodation (regardless of the term of the occupation
or intended occupation).
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Issue Issue raised ATO Response/Action taken

No.
prohibitions exist. However, even if they are 'suitable’
for occupation as a residence or for residential
accommodation, they are not legally ‘capable’ of being
occupied as a residence or for residential
accommaodation. They are not then residential
premises within section 195-1. It is recommended that
the appropriate use of the words 'suitable’ or
'suitability' in the Draft Ruling should be reviewed.

D2 Suitability/capability

2.3 If paragraph 13 is intended to rule that contractual or See the response to comment D2 1.3.
legal prohibitions are not relevant in determining
whether land and buildings are intended to be The statutory test contained in section 40-35 differs to
occupied and to be used predominantly for residential the statutory test as to whether premises are commercial
accommodation, or capable of being so occupied, it residential premises. The use of premises is a relevant
should be reconsidered. Also, it appears that the ATO factor in determining whether premises fall within the
takes a dif‘ferent VieW in relation to SUCh matters When deﬁnition Of Commel’Cia| reSidentiaI pl’emiseS - that iS,
it comes to determining whether premises are whether they are, or are SUfﬁCientIy similar to, a hOteI,
commercial residential premises without explaining motel, inn, hostel, or boarding house. See GSTR 2012/6
this position. Goods and services tax: commercial residential

premises.
D2 Suitability/capability
2.4

With respect to the comments under the heading 'Fit
for human habitation' (paragraph 13), it was submitted
the Draft Ruling should expand the discussion
regarding when premises first become capable of
occupation as a residence. For example, many
councils do not issue occupation certificates any more
and only in rare circumstances will they withdraw
them. Rather, developers are required to engage

Premises that display physical characteristics evidencing
their suitability and capability to provide residential
accommodation are residential premises. The Ruling has
been updated at paragraphs 20 and 80 to state that an
objective consideration of the relevant facts and
circumstances determines whether residential premises
are fit for human habitation in the sense that they are
suitable for and capable of being occupied as a
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Issue
No.

Issue raised

ATO Response/Action taken

independent certifiers to issue the certificates. There
are many buildings around the country where, for
whatever reason, occupation certificates were issued
before buildings were completed or were fit for
occupation. In most cases, councils issue directives to
correct defective or incomplete work rather than
withdrawing the certificates. In many cases, owners,
through their body corporate, have been required to
complete work after purchase to ensure that the
certificates will not be withdrawn. Given that the issue
of an occupation certificate does not provide the level
of comfort of occupancy as it did previously, the ATO
is encouraged to provide further explanation of the
circumstances when premises first become capable of
occupation as a residence.

residence or for residential accommodation.

Paragraph 81 has been updated to state that an
occupancy permit/certificate, a certificate of final
inspection, or similar document issued by the relevant

authorised person or authority may provide evidence that

the premises are fit for human habitation.

Example 3 (at paragraphs 23 - 24) has also been
inserted in the Ruling to provide further clarification.

D2
2.5

Suitability/capability

With respect to paragraphs 13 and 134, the Draft
Ruling provides ‘residential premises in a temporary
state of disrepair remain residential premises'.
Obviously there will be different states of disrepair -
should this statement be prefixed by the words 'based
on the facts and circumstances prevailing at the time'?

With respect to paragraphs 13, 135 and 136, the
submission considered the following two statements
made in these paragraphs conflict with each other:

e A partially built building is not residential
premises until it becomes fit for human
habitation'

e 'Contractual or legal prohibitions against

Paragraphs 20 and 80 of the Ruling have been updated
to state that an objective consideration of the relevant
facts and circumstances determines whether residential
premises are fit for human habitation.

The view expressed is that it is the physical

characteristics of the premises which determine whether

the premises are suitable for, and capable of providing
residential accommodation. An occupancy
permit/certificate, a certificate of final inspection, or
similar document issued by the relevant authorised
person or authority may evidence that the premises are

fit for human habitation (see paragraph 81 of the Ruling).
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Issue
No.

Issue raised

ATO Response/Action taken

residential occupation do not prevent premises
from being suitable to provide residential
accommodation.’

The first statement infers that an occupancy
certificate/permit needs to be issued by the relevant
authority before the premises can become fit for
human habitation. Paragraph 135 supports this point.
However, the second statement indicates the
opposite. That is, premises can be suitable for
residential accommodation notwithstanding a legal
prohibition which it is suggested would include the
absence of an occupancy certificate/permit. It is
suggested that you may need to clarify what is a
contractual and/or legal prohibition.

Should the phrase ‘when viewed as a whole' be
inserted in the third line of paragraph 15 after the
words 'the physical characteristics of the premises'?

We do not consider that the suggested change is
necessary.

There are some inconsistencies and inaccuracies in
paragraph 143 in relation to the policy for input taxing
residential premises. The ATO states that those
renting a house, flat or home are on the same footing
as persons that own their own homes; neither is to
bear the cost of GST in connection with such
occupation. However, it is not technically correct to
say that such persons do not bear any GST in
connection with such an occupation. Home owners will
bear GST on maintenance and other costs associated
with ownership. Renters may also indirectly bear such

This general statement of policy is sourced from
paragraphs 5.164 to 5.168 of the Explanatory
Memorandum to the A New Tax System (Goods and
Services Tax) Bill 1998 and was referenced by the Full
Federal Court in Marana — see footnote 36 in paragraph
87.
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Issue
No.

Issue raised

ATO Response/Action taken

GST costs in the rental paid.

Further, the statement that premises such as a factory
that is being used as residential accommodation will
not be treated as residential accommodation is also
inconsistent with this policy expressed. It would be
expected that, based on this policy informing the
interpretation of the legislation, any type of premises
being occupied as a residence would be treated as
residential premises, even if the structure itself is non-
residential as the policy says nothing about the
physical characteristics of the premises. It was
observed that the legislation may not provide for such
an outcome, if references are made to the policy
behind input taxing, this must be followed through to
the scenario where an individual lives in a factory or
office. What happens if such an individual was living in
a factory or office under a residential tenancy
agreement?

The Ruling has been updated to address this issue — see

paragraph 11.

D2
5.1

Apportionment

(a) Commercial and residential premises

A common property type is a ground floor shop with
premises originally designed to be residential on the
first floor. The ATO'’s default position appears to be
that apportionment is required because a sale or lease
will be a mixed supply. It is our view that in some,
perhaps many, cases the supply of the residential
component, no matter how valuable it might appear in
its own right, is in fact ancillary or subsidiary to the

We do not agree that the residential section of the
premises is ancillary or subsidiary to the supply of the
commercial section of the premises. We consider the
appropriate treatment is that set out in paragraph 90 of
the Ruling. We note that this position is consistent with
paragraph 5.164 of the Explanatory Memorandum to the
A New Tax System (Goods and Services Tax) Bill 1998.
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No.
supply of commercial premises below it.
(b) Garage
Paragraph 14 states that there is no requirement to The discussion in paragraph 16 of the Ruling has been
apportion a garage but paragraph 145 suggests that expanded to set out the reasoning as why a garage, car-
an apportionment would be required if part of a parking space, or storage area is ancillary or incidental to
premises was for a shop. The Draft Ruling should the dominant component of the supply being the
explain the distinction between these examples. residential apartment.

D2 Apportionment

52 I think you need to do a little bit more on the problem | We consider the appropriate treatment is that set out in
arising from the terms 'to the extent' and 'principally’ in | paragraph 90 of the Ruling. We note that this position is
the one section. Is a single supply, of a single title, consistent with paragraph 5.164 of the Explanatory
with a single building, which comprises shop/flat areas | memorandum to the A New Tax System (Goods and
that are 49%/51% - seems principally residential to Services Tax) Bill 1998.
me (even though the shop of 49% is on ground level
and flat 51% is upstairs). How do you justify splitting it
into 2 effective supplies?

D2 Either in the Draft Ruling or in GSTR 2003/3, further The determining factor is whether the physical

6 guidance needs to be given to the question at what characteristics of the premises evidence that the

point does a conversion or other renovations cause a
building to 'change in character' from being
commercial/industrial to residential premises. That
may help determine when the rental of former
commercial premises becomes a section 40-35 input
taxed residential supply. Similar, albeit more complex
issues, arise for where there is a 'change in ownership
of premises as in the South Steyne Hotel Pty Ltd v.
FCT 180 FCR 409 (South Steyne). Further guidance
should be provided as to when a change in ownership
results in different GST outcomes.

premises is suitable for, and capable of, providing
residential accommodation.

The Ruling is not able to provide a checklist of physical
characteristics. The individual circumstances of each
case need to be considered.

The ATO has issued GSTD 2012/1 Goods and services
tax: what are the goods and services tax consequences
following the sale of residential premises that are subject
to a lease? which sets out the Commissioner’s views on
the GST consequences following the sale of residential

Page 10 of 27
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Issue Issue raised ATO Response/Action taken
No.
premises that are subject to a lease.
D2 | As paragraph 137 does not have an equivalent Agreed - paragraph 8 of the Ruling has been inserted to
7 paragraph in the binding section of the Draft Ruling it refer to this interpretation within the Ruling section.
may be better placed in the discussion on the
relationship between residential premises and
commercial residential premises in paragraphs 156 —
165.
D2 Garage/car parking
8.1 It was recommended that the binding section of the Paragraphs 15 to 19 and 78 to 79 of the Ruling have
ruling (paragraph 14) addresses the scenario where a | been updated to clarify the view when a garage or car-
garage/car park is contained on a separate title to the | parking space is separately titled to the residential
premises which is elaborated on in the non-binding premises.
section of the ruling (paragraphs 138-139). Further, : :
. . , . A supply of a garage or car-parking space that is
tsr:)[ gljjlmg tshhooslgd ;jrialg ario\,ﬁﬁr;';? ;ha} ﬂ\]l\?hzrr]sl%sés supplied separately from the supply of a residential unit
paragrap PPy is not a supply of residential premises.
garage/car park is supplied under a separate (but
related) document to the document under which the
residential premises is supplied. This will help clarify
the ATO'’s view of how the GST law applies in this
situation.
D2 Garage/car parking
8.2 ng:g@ﬁgi %r??grielizvs;guﬁ:rﬁs éz:leg;ossgo;a:g; Agreed — paragraphs 15 to 17 and 78 to 79 have been
: op para updated to refer to storage areas.
from the apartment itself. Like the garage/car-parking
scenario the storage area may or may not be on the
same title as the residential accommodation.
D2 Examples
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Issue Issue raised ATO Response/Action taken
No.
9.1 | In Example 1, it would be easy to conjure up a We consider that referring to the supply in Example 1
situation in which John’s supply was actually taxable, (paragraphs 12 — 13) of the Ruling as an input taxed
but more usefully the example here (and elsewhere) supply under section 40-65 of the A New Tax System
could more informatively say that it is not a taxable (Goods and Services Tax) Act 1999 provides guidance.

supply rather than describe it as 'input taxed'.

D2 Examples

9.2 It was submitted that in Example Two (paragraph 17), | Even though sleeping facilities (for example, a pull-out

crucially, the office building has no sleeping facilities couch) may be used within the office, it is the physical
essential to 'residential premises'. characteristics of the premises which evidence that the
premises are not residential premises to be used

It was submitted that in Example Three, it can be . ) ) )
predominantly for residential accommodation.

argued that a hospital is intended and capable of
being occupied for residential accommodation We consider that the physical characteristics of a
because it is being occupied by humans for residential | hospital evidence that it is not residential premises to be
accommodation, and therefore a hospital is residential | used predominantly for residential accommodation.
premises, but its sale would be a taxable supply
because it is not 'residential premises to be used
predominantly for residential accommodation'. Its
predominant use is for purposes other than residential
accommodation, as confirmed by paragraphs 20 to 24.
Supplies of accommodation in hospitals, retirement
villages, charitable hostels and schools are specifically
not taxable (being tax-free), and this suggests that
they are residential premises capable of being used
for residential accommodation, which is what the
definition of residential premises requires.

D2 Examples

9.3 Examples 5 and 6 (paragraphs 26-30) need to be The purpose of Example 8 (paragraphs 41 - 43) of the

introduced with some more detailed preamble giving Ruling is to illustrate that residential premises are able to
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No.
principles for which the examples are merely be modified so that part of the premises ceases to be
illustrative. Reference was made to Example 5 of the residential premises. As noted at paragraph 72 of the
Draft Ruling and the comments above regarding the Ruling, the reference in Marana to premises being

test as endorsed by the Full Court in Sunchen. It was modified recognises that the physical characteristics of
submitted that the objective physical characteristics of | premises may be altered after the time when the
the property in this example cannot be determinative premises are first designed and built. In each case it is

of the GST treatment of the property and the actual necessary to determine the suitability for, and capability
use in this case is relevant. While it is stated that of, the premises to be occupied as a residence or for
significant modifications have been undertaken, the residential accommodation by reference to their physical
property would objectively still be a house and, characteristics at the time the relevant supply is made.

therefore, it has been the use of the property that has
influenced the outcome on the GST treatment (which
is considered to be the correct application of Sunchen | The Ruling is not able to set out a checklist of physical

but not consistent with the approach as contained in characteristics to be considered. The specific facts of
the Draft Ruling). each situation need to be considered.
What are the critical physical characteristics that We consider this position to be consistent with the Full

determine treatment? Would an architect's office in a Federal Court decisions in Marana and Sunchen.
house with a waiting room, car park and meeting room
be different to the doctor's office in Example 5? Would
the absence of hygiene facilities make a difference?

It was submitted that the default position in the
business community is to treat leases and sales of the
entirety of houses used for business premises as
taxable (see Example 6). The submission was not
convinced that a Court would treat a building as
residential premises where it is located in a business
district, zoned to allow business use, owned by a
business, leased to and occupied by a business and
sold to a business just because it looks like a house.
Even where the building had elements of shelter and
basic living facilities, it has objective attributes of
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No.

ATO Response/Action taken

commercial premises. The submission was sceptical
as to whether anyone will undertake the
apportionment exercise that the ATO has suggested in
Example 5. On the contrary, the dedication of some
rooms in houses as being for business purposes is
treated as input taxed (and no apportionment is
undertaken as suggested in Example 5).

D2 Examples

9.4 In the context of Examples 6 and 7:

1. The use of the phrase ‘commercial part’ in
paragraph 27, could be misleading due to the
definition of ‘commercial residential premises’ in the
Act. The business use of the residence is not a
defined item under the definition, ‘commercial
residential premises’. The terminology appears to
suggest that the rooms excluded from input taxed
treatment are commercial premises. Perhaps other
wording should be used to avoid confusion. The
division of part residential and part not residential
appears to be at odds with the Sunchen principle.

2. The emphasis in the paragraphs is on the use. This
appears contrary to the Sunchen principle. The rooms,
which were changed in paragraph 26 of the example,
may still have characteristics suitable for residential
use. The room used as an operating theatre may
become a home theatre room should the premises
revert to a residence. It appears that the basic
presumption should be that once used as a residence,
it is always capable of being a residence.

Example 8 (paragraphs 41 - 43) of the Ruling has been
updated and no longer refers to the ‘commercial part’.

The example illustrates that the physical characterist