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The update to this Ruling is being made in conjunction with an update to Goods and Services Tax
Ruling GSTR 2007/2 Goods and services tax: in the application of paragraph (b) of item 3 in the
table in subsection 38-190(1) of the A New Tax System (Goods and Services Tax) Act 1999 to a
supply, when does ‘effective use or enjoyment’ of the supply ‘take place outside Australia’?

Refer to Appendix 1 of this draft Ruling for a summary of the proposed changes including our
proposal to issue this draft update in final as a new ruling.

o Relying on this draft Ruling

This publication is a draft for public comment. It represents the Commissioner's preliminary view on
how a relevant provision could apply.

If this draft Ruling applies to you and you rely on it reasonably and in good faith, you will not have to
pay any interest or penalties in respect of the matters covered, if this draft Ruling turns out to be
incorrect and you underpay your tax as a result. However, you may still have to pay the correct
amount of tax.
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What this draft Ruling is about

1. This draft Ruling®! is about the operation of subsection 38-190(3) of the A New Tax
System (Goods and Services Tax) Act 1999 (GST Act). That subsection negates, in
certain circumstances, the GST-free status that would otherwise apply to a supply covered
by table item 2 of subsection 38-190(1) (item 2). Under item 2, supplies of things (other
than goods or real property) made to non-residents are GST-free if the requirements of
that item are met.

1A.  Unless otherwise indicated, all legislative references in this Ruling are to the GST
Act and all references to an item number are to a table item of subsection 38-190(1).

1B. From 1 July 2015, the term ‘Australia’ was replaced in nearly all instances within
the GST, luxury car tax and wine equalisation tax legislation with the term ‘indirect tax
zone’. The scope of the new term, however, remains the same as the now repealed
definition of ‘Australia’ used in those Acts. This change was made for consistency of
terminology across the tax legislation, with no change in policy or legal effect. In this
Ruling, the ‘indirect tax zone' is referred to as ‘Australia’.

2. In explaining the operation of subsection 38-190(3) in this Ruling, we address in
particular:
o the meaning of ‘a supply covered by item 2’
. when a supply covered by item 2 is ‘under an agreement entered into,
whether directly or indirectly, with a non-resident’ (see paragraph 38-
190(3)(a))
° how to determine whether ‘the supply is provided, or the agreement requires

it to be provided, to another entity in Australia’ (see paragraph 38-190(3)(b))

. when the GST-free status of a supply is not negated by subsection 38-
190(3) because the supply is not an input taxed supply and one of the
subparagraphs of subsection 38-190(3)(c) applies, and

. what apportionment is required if subsection 38-190(3) applies, in part, to a
supply covered by item 2.

3. In this Ruling, we give many examples illustrating the application of subsection 38-
190(3) to a range of supplies covered by item 2, including subcontract and global supply

arrangements. The examples are not in themselves statements of principles to be applied
generally. The examples show how, by examining the facts and circumstances of the
supply in question, you can determine whether the supply is prowded to another entity in
Australla ; VARYY

Al For readability, all further references to 'this Ruling' refer to the Ruling as it will read when finalised. Note that
this Ruling will not take effect until finalised.
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6. This Ruling does not otherwise address the operation of the provisions of section
38-190. However, as the wording in subsection 38-190(3) is similar to that used in
subsection 38 190(4) parts of this Ruling are also relevant to the appllcatlon of subsectlon

38 190(4) /v

B6A. This Ruling reflects the law following the amendments made by Tax and

Superannuation Laws Amendment (2016 Measures No. 1) Act 2016. The law changes
impact how GST applies to cross-border supplies. Schedule 1 of that Act (about business
to consumer supplies) applies from 1 July 2017 and Schedule 2 (generally about business
to business supplies) applies from 1 October 2016.

7. This Ruling is divided into the following sections.:Unless-otheraise-stated,all

.Ieg'SIat“el references inthis | EHII"'g al 'Ie o H'el eSS ‘egt Ea“dg a; IEI ';e_ ferences-to-an

Table 1: Sections of this Ruling

Provisions Summary

Iltem 2 and This section provides a general overview of when a supply will be ‘a supply

subsection 38- covered by item 2’, as this is a precondition for the application of

190(3) subsection 38-190(3) (paragraphs 36 to 40 of this Ruling).

Paragraph 38- This section explains the first condition that must be satisfied for subsection

190(3)(a) 38-190(3) to apply — the supply must be made under an agreement entered
into, whether directly or indirectly, with a non-resident (paragraphs 41 to 48 of
this Ruling).

This includes an explanation of the meaning of ‘non-resident’ (paragraphs 46
to 48 of this Ruling).

Paragraph 38- This section explains the second condition that must be satisfied for subsection
190(3)(b) 38-190(3) to apply — the supply must be provided, or an agreement requires

the supply to be provided, to another entity in Australia.

This includes explanation of:

° the meaning of ‘another entity’ (paragraphs 54 to 58B of this Ruling)

° the meaning of ‘provided to another entity’ (paragraphs 59 to 63 of this

Ruling)

° the meaning of ‘the agreement requires it [the supply] to be provided to
another entity in Australia’ (paragraphs 64 to 65 of this Ruling)

° how to determine whether the supply is provided to another entity
(paragraphs 66 to 82C of this Ruling)

° how to determine whether the supply is provided to the other entity in
Australia (paragraphs 83 to 121 of this Ruling)

° how to determine whether a supply covered by item 2 is provided to an
employee, agent or partner in Australia (paragraphs 121A to 129 of this
Ruling).

Draft Goods and Services Tax Ruling GSTR 2005/6DC Page 6 of 170


https://www.ato.gov.au/law/view/document?DocID=PAC/20160052/ATOTOC
https://www.ato.gov.au/law/view/document?DocID=PAC/20160052/ATOTOC

Draft Goods and Services Tax Ruling

GSTR 2005/6DC

Page status: draft for comment

Paragraph 38- This section explains the third condition that must be satisfied for subsection
190(3)(c) 38-190(3) to apply — for a supply that is not an input taxed supply, none of the

subparagraphs in paragraph 38-190(3)(c) should apply.

This includes explanation of when a supply:

° is an input taxed supply (paragraphs 136G to 136J of this Ruling)

° is provided to an entity that would be an Australian-based business
recipient of the supply, if the supply had been made to it (paragraphs
136K to 136M of this Ruling)

° is provided to an individual as an employee or officer of an entity that
would be an Australian-based business recipient of the supply if the
supply had been made to it (paragraphs 136N to 136Q of this Ruling)

° is provided to an individual, as an employee or officer of the recipient of
the supply, and the recipient's acquisition of the thing is solely for a
creditable purpose and is not a non-deductible expense (paragraphs
136R to 136X of this Ruling).

Apportionment This section explains when apportionment may be necessary because a
supply covered by item 2 is only partly GST-free as a result of the application
of subsection 38-190(3) (paragraphs 138 to 148 of this Ruling).

Subcontract This section explains the application of subsection 38-190(3) to certain

arrangements complex arrangements involving subcontracted and global supplies

and global (paragraphs 149 to 162A of this Ruling).

supplies

Examples This section provides many examples illustrating the application of subsection
38-190(3) to a range of supplies covered by item 2 (paragraphs 264 to 787C of
this Ruling).

Date of effect

8. When finalised, this Ruling is proposed to apply both before and after its date of
issue subject to the commencement and application of each Act to which it refers.
However, this Ruling will not apply to taxpayers to the extent that it conflicts with the terms
of a settlement of a dispute agreed to before the date of issue of this Ruling (refer to
paragraphs 75 and 76 of Taxation Ruling TR 2006/10 Public Rulings).

8A.  [Omitted.]
9. [Omitted.]

Related rulings

10. The suite of other GST public rulings which explain the operation of section 38-190
are:

o Goods and Services Tax Ruling GSTR 2003/7 Goods and services tax:
what do the expressions ‘directly connected with goods or real property’ and
‘a supply of work physically performed on goods’ mean for the purposes of
subsection 38-190(1) of the A New Tax System (Goods and Services Tax)
Act 1999?

o Goods and Services Tax Ruling GSTR 2003/8 Goods and services tax:
supply of rights for use outside Australia — subsection 38-190(1), item 4,
paragraph (a) and subsection 38-190(2)
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Goods and Services Tax Ruling GSTR 2004/7 Goods and services tax: in
the application of items 2 and 3 and paragraph (b) of item 4 in the table in
subsection 38-190(1) of the A New Tax System (Goods and Services Tax)
Act 1999: when is a ‘non-resident’ or other ‘recipient’ of a supply ‘not in
Australia when the thing supplied is done’? when is ‘an entity that is not an
Australian resident’ ‘outside Australia when the thing supplied is done’?

Goods and Services Tax Ruling GSTR 2005/2 Goods and services tax:
supplies of goods and services in the repair, renovation, modification or
treatment of goods from outside Australia whose destination is outside
Australia

Goods and Services Tax Ruling GSTR 2007/2 Goods and services tax: in
the application of paragraph (b) of item 3 in the table in subsection 38-
190(1) of the A New Tax System (Goods and Services Tax) Act 1999 to a
supply, when does ‘effective use or enjoyment’ of the supply ‘take place
outside Australia’?

Note: it is proposed that GSTR 2007/2 be issued as a new ruling, Refer to
Draft Goods and Services Tax Ruling GSTR 2007/2DC Goods and services
tax: _supplies where effective use or enjoyment of the supply take place
outside Australia

Goods and Services Tax Determination GSTD 2007/3 Goods and services
tax: if a non-resident entity owns residential rental premises in Australia and
an Australian accountant makes a supply to that entity consisting of advice
about the premises and tax return preparation services, is that supply wholly
or partly GST-free if made on or after 1 April 2005?

11. GSTR 2004/7, which discusses the application of item 2, is of particular importance
in relation to this Ruling as subsection 38-190(3) only applies to a supply that is covered by

item 2.

11A. Other relevant public rulings include:

Goods and Services Tax Ruling GSTR 2006/9 Goods and services tax:

supplies, which examines the meaning of ‘supply’ and explains how a
supply can be ‘made’ to one entity but ‘provided’ to another entity:

Goods and Services Tax Ruling GSTR 2019/1 Goods and services tax:

supply of anything other than goods or real property connected with the
indirect tax zone (Australia), which explains when a supply of anything other
than goods or real property is connected with Australia.
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14. [Omitted.]

15. [Omitted.]We also address for the first time apportionment issues including

[Omitted.]
. -

1B
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PART

}

Legislative context

22. Under section 9-5 a supply is not a taxable supply to the extent that it is GST-free
or input taxed.

23. A supply is GST-free if it is GST-free under Division 38 or under a provision of
another Act.’

' Paragraph 9-30(1)(a).
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24, Subdivision 38-E sets out when exports of goods and other supplies for
consumption outside Australia are GST-free.

25. The relevant section for the purposes of this Ruling is section 38-190.

26. Subsection 38-190(1) comprises 5 items which set out supplies of things, other
than goods or real property, that are GST-free. A supply that is not GST-free under one
item in subsection 38-190(1) may be GST-free under one of the other items. If the
requirements of one of those items are met, the supply is GST-free, provided
subsection 38-190(2), (2A), (3) or (5)** does not negate that GST-free status.

The negating provisions

27. Subsection 38-190(2) provides that a supply covered by any of table items 1 to 5 of
subsection 38-190(1) is not GST-free if it is the supply of a right or option to acquire
something the supply of which would be connected with Australia and would not be GST-
free.®

28. Subsection 38-190(2A) provides that a supply covered by any of table items 2 to 4
of subsection 38-190(1) is not GST-free if the acquisition of the supply relates (whether

directly or indirectly, or wholly or partly) to the making of a supply of real property situated
in Australia that would be, wholly or partly, input taxed under Subdivision 40-B or 40-C.3A

29.  Subsection 38-190(3) states it does not limit subsection 38-190(2) or (2A).

30. Subsections 38-190(2) and 38-190(2A) may negate the GST-free status of a supply
covered by any of items 1 to 5 and items 2 to 4 respectively. However, subsection 38-
190(3) only negates the GST-free status of a supply covered by item 2.

31. Subsection 38-190(2) considers 2 distinct supplies — a supply of a right or option
and the supply of something else, the subject of the right or option.

32. In contrast, subsection 38-190(3) applies where a supply covered by item 2 is
made to a non-resident, but that same supply is provided, or is required to be provided, to

another entity i in Australla Subseehe#%%em%ea;epaeptte&#—the#e—lea—seepl%ef

33.  This Ruling is about the interpretation and application of subsection 38-190(3) to a
supply covered by item 2 (and as mentioned at paragraph 6 of this Ruling is of assistance
in interpreting and applying subsection 38-190(4)).%&

2A Subsectlon 38—190(5) applles from 1 July 2010 The pl’OVISIOI’l specmes that subsectlon 38-190(4) does not .
apply to specific types of supplles
3 Refer to GSTR 2003/8.6

3A Refer also to Goods and Services Tax Determination GSTD 2007/3 Goods and services tax:- if a non-
resident entity owns residential rental premises in Australia and an Australian accountant makes a supply to
that entity consisting of advice about the premises and tax return preparation services, is that supply wholly
or partly GST-free if made on or after 1 April 2005?

3B Refer to GSTR 2007/2DC for a discussion of subsection 38-190(4).
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34. If the GST-free status of a supply covered by item 2 is negated by the application of
subsection 38-190(3), that supply may still be GST-free if the requirements of another
item in the table are satisfied and subsections 38-190(2) and (2A) do not apply.

35. If the item 2 supply is not GST-free under another item in the table in

subsection 38-190(1), and is not GST-free or input taxed under another provision of the
GST Act or another Act, the supply is a taxable supply where all the other conditions for
making a taxable supply are met.*

Policy behind subsection 38-190(3)

35A. ltem 2 applies to certain supplies of things, other than goods or real property, made
to non-residents who are not in Australia when the thing supplied is done.

35B. The requirement that the non-resident is not in Australia when the thing supplied is
done is based on the underlying presumption that if the non-resident recipient (that is, the
non-resident entity to which the supply is made) is not in Australia at that time, the supply
is for consumption outside Australia and should be GST-free (provided the other
requirements of the item are met).

35C. However, if a non-resident enters into an agreement for the supply of a thing, the
non-resident is not always the entity to which the supply is provided. If the supply is
provided to another entity in Australia, the presumption that the supply is for consumption
outside Australia because the non-resident recipient is not in Australia is not sound.

35D. Subsection 38-190(3) addresses this circumstance. If the supply is provided (or is
required to be provided) to another entity in Australia, subsection 38-190(3) negates the
GST-free status that would otherwise apply under item 2. Although the non-resident
recipient of the supply is not in Australia, consumption of the supply is considered to be in
Australia because the supply is provided to another entity in Australia.

35E. The following example is provided in the Supplementary Explanatory Memorandum
for the Bill** which inserted subsection 38-190(3).

A school in Australia provides tuition to overseas students in Australia. However, it bills the
overseas parents of the students directly. As the supply is being made to the students in
Australia the supply will not be GST-free under item 2 in the table in subsection 38-190(1).

(Note: the example refers to the ‘supply ... being made’ to students. To be consistent with
the wording used in subsection 38-190(3) the word ‘provided’ should have been used
instead of ‘made.’)

4 Section 9-5.
4A Paragraph 1.108 of the Supplementary Explanatory Memorandum to the A New Tax System (Indirect Tax
and Consequential Amendments) Bill (No. 2) 1999.
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Ruling

Item 2 and subsection 38-190(3)

36. A supply of a thing (other than goods or real property) made to a non-resident is
GST-free under item 2 if the non-resident is not in Australia when the thing supplied is
done® and:

. the supply is neither a supply of work physically performed on goods
situated in Australia when the work is done nor a supply directly connected
with real property situated in Australia®, or

. the non-resident acquires the thing in carrying on the non-resident’s
enterprise, but is not registered or required to be registered.

37. However, if the supply covered by item 2 is under an agreement entered into
whether directly or indirectly, with a non-resident entity and that supply is provided to
another entity in Australia, or the agreement requires that it be so provided, subsection 38-
190(3) may negates the GST-free status of that supply (otherwise afforded under item 2).

38. Subsection 38-190(3), in contrast to item 2, focuses on the entity to which the
supply is provided, not the entity (the non-resident) to which the supply is made. If the
supply is provided (or is required to be provided) to another entity in Australia,

subsection 38-190(3) may negates the GST-free status that would otherwise apply to the
supply covered by item 2. Although the non-resident recipient of the supply is not in
Australia, consumption of the supply is considered to be in Australia because the supply is
provided to an entity in Australia.

39. Subsection 38-190(3) provides that, without limiting subsection 38-190(2) or (2A), a
supply covered by item 2 is not GST-free if:

(a) it is a supply under an agreement entered into, whether directly or indirectly, with a
non-resident; and

(b) the supply is provided, or the agreement requires it to be provided, to another entity
in [Australia]; and

(c) for a supply other than an input taxed supply — none of the following applies:
(i) the other entity would be an Australian-based business recipient of the

supply, if the supply had been made to it;

(ii) the other entity is an individual who is provided with the supply as an
employee or officer of an entity that would be an Australian-based business
recipient of the supply, if the supply had been made to it; or

(iii) the other entity is an individual who is provided with the supply as an
employee or officer of the recipient, and the recipient's acquisition of the
thing is solely for a creditable purpose and is not a non-deductible expense.

The application of subsection 38-190(3)
we hei by i 2

40. Subsection 38-190(3) applies to negate the GST-free status of a supply covered by
item 2 where all the conditions in paragraphs 38-190(3)(a), (b) and (c) are

5 Refer to GSTR 2004/7.
6 Refer to GSTR 2003/7.
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Paragraph 38-190(3)(a) — an agreement with a non-resident

41. The first condition that must be satisfied for subsection 38-190(3) to apply is that
the supply is made under an agreement entered into, whether directly or indirectly, with a

non-resident. Fhis-paragraph-states-that:

43. The agreement may be either a written, oral or an implied agreement.

44. The agreement is entered into directly with a non-resident if the parties to the
agreement are the non-resident and the supplier.

45. In the context of subsection 38-190(3), we consider that entering into an agreement
indirectly with a non-resident includes the case where another entity such as a nominee or
agent or the like enters into the agreement on behalf of the supplier or the non-resident.
For example, a supplier may enter into an agreement with an agent, or representative, or
assomate of the non- re3|dent actlng on behalf of the non- re3|dent (—@ther—e*ample&ef

The meaning of non-resident

46. The term ‘non-resident’ is defined in section 195-1 to mean ‘an entity that is not an
Australian resident’.

47. ‘Australian resident’ is defined in section 195-1 to mean ‘a person who is a resident
of Australia for the purposes of the Income Tax Assessment Act 1936 (ITAA 1936).

48. GSTR 2004/7 provides guidance on when an entity will be a non-resident for the
purpose of this definition. (See paragraphs 21 to 25 and 117 to 174 of that Ruling.)
Residency status is a question of fact and is one of the main criteria that determines an
individual’s liability to Australian income tax. Taxation Ruling TR 2023/1 Income tax:
residency tests for individuals provides guidance on determining residency status under
the income tax definition.A-non-residenttherefore-includes:
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Paragraph 38-190(3)(b) — the supply is provided to another entity in Australia

49, The second condition that must be satisfied for subsection 38-190(3) to apply is
that the supply is provided, or the agreement requires it to be provided, to another entity in

Australia. Frisparmereph-slotesthat

50. ‘The supply’ refers to the supply covered by item 2.

51. To work out whether a supply covered by item 2 is provided (or is required to be
provided) to another entity in Australia, (that is, whether the requirements of paragraph 38-
190(3)(b) are satisfied), we follow a two-step approach.

52. We first work out whether a supply covered by item 2 is provided to another entity,
or whether an agreement requires the supply to be provided to another entity. We examine
this at paragraphs 54 to 82C of this Ruling.

53. Secondly, if the supply covered by item 2 is provided to another entity, we
determine whether, when the thing supplied is done, that supply is provided to that other
entity in Australia. We examine this at paragraphs 83 to 121 of this Ruling.

The meaning of ‘another entity’

54. ‘Another entity’ is an entity other than the non-resident entity to which the supply is
made. The term ‘entity’ is defined in subsection 184-1(1) and includes an individual,
company, partnership, corporate limited partnership or trust.

55.  An employee is an individual and therefore an entity as defined. If a supply is made
to a non-resident employer and that supply is provided, or required to be provided, to an
employee, that supply is provided to another entity. It is inherent in the nature of some
supplies, for example, the training or entertainment of employees, or travel by employees,
that those supplies can only be provided to the employee.

56.  An agent that is, for example, an individual or company is also an entity as defined.
However, the mere fact that the supply is made to an agent acting for a non-resident does
not mean that the supply is provided (or is required to be provided) to another entity. It is a
matter of determining to which entity the supply is provided. If all the agent does is to
arrange on behalf of the non-resident for the supply to be made and provided to the non-
resident, the supply is not provided to the agent.”

7 In the case of a non-resident entity, other than an individual, the presence of an agent in Australia can
sometimes result in the non-resident entity failing the requirement in item 2 that the non-resident is not in
Australia. To consider this aspect further, you should refer to GSTR 2004/7.
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57. A partner that is, for example, an individual or company is an entity as defined.? If a
supply is made to a non-resident partnership and the supply is provided, or required to be
provided, to a partner, that supply is provided to another entity.

58. As a consequence of the ‘separate entity’ status given to a partnership for GST
purposes, the GST Act applies to partnership transactions, in particular to dealings
between partners and the partnership, in a manner that does not reflect the general law

treatment of those transactions.®*Forfurther-explanation-about-the provision-of a-supply-te
N L e e e =

58A. Subsection 184-5(1) confirms that supplies and acquisitions that are made by or on
behalf of partners in their capacity as partners are treated as supplies and acquisitions by
the partnership.

58B. If a supply is made to a non-resident partnership® and the supply is provided, or
required to be provided, to a partner, that supply is provided to another entity. The
provision of a supply to a partner is discussed further at paragraphs 128 to 129 of this

Ruling.

The meaning of ‘provided to another entity’

59.  The word ‘provided’ is used in subsection 38-190(3) to contrast with the term
‘made’ in item 2. In the context of section 38-190, the contrasting words indicate that if a
non-resident contracts for a supply to be provided to another entity, the place of
consumption should be determined with regard to the entity to which the supply is
provided, not the entity to which the supply is made.

60. GSTR 2006/9 examines the meaning of ‘supply’ and explains how a supply can be
‘made’ to one entity but prowded to another entity. Iheexamplem—the—%eplana%ery

61. The expression ‘provided to another entity’ means that in the performance of a
service (or in the doing of some thing), the actual flow of that supply is, in whole or part, to
an entity that is not the non-resident entity with which the supplier made the agreement for
the supply. The contractual flow is to one entity (the non-resident recipient) and the actual
flow of the supply is to another entity.

62. For example, if a supply of entertainment services is made to a non-resident
company and in the performance of that service the employees are the entities that are
entertained, the actual flow of that service is to another entity, each employee. (See
paragraphs 54 to 58B of this Ruling where the meaning of ‘another entity’ is discussed).
The supply is made to the non-resident company (the employer) and provided to another
entity (each employee).

8 Section 184-1.

8A Refer to Goods and Services Tax Ruling GSTR 2003/13 Goods and services tax: general law partnerships
and Goods and Services Tax Ruling GSTR 2004/6 Goods and services tax: tax law partnerships and co-
owners of property.

88 To determine whether a par‘cnershlp is a non-resident, refer to paraqraphs 127 to 157 of GSTR 2004/7.

9 [Omitted.]JA-New y 1 lo- .
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63.  We discuss at paragraphs 66 to 82C of this Ruling how to determine whether a
supply is provided to another entity.

The meaning of ‘the agreement requires it [the supply] to be provided to another
entity in Australia’

64. ‘The agreement’ refers to the agreement entered into with a non-resident, whether
directly or indirectly. (See paragraph 39 of this Ruling.)

65. We consider that an agreement requires that a supply be provided to another entity
in Australia if it is an express or implied term of the agreement that the supply is to be
provided to another entity in Australia.

How to determine whether the supply is provided to another entity
Characterisation and nature of the supply

66. Before it can be determined whether a supply is provided (or is required to be
provided) to another entity, it is essential that the supply be properly characterised as the
supply of a service, right or some other thing. It is only when the supply is properly
characterised that it is possible to determine whether that supply is provided to another
entity.

67. In characterising a supply it is necessary to consider all the circumstances of the
transaction to ascertain its essential character.

68. For instance, the Supplementary Explanatory Memorandum provides Example 1.10
(reproduced at paragraph 35E of this Ruling) where a school in Australia provides tuition to
overseas students in Australia but bills the parents overseas. Under the agreement
between the supplier and the non-resident parents, the parents are supplied with certain
rights which contribute to the supply as a whole. However, the essential character of the
supply is a supply of services; not of rights. The services comprise the teaching, tutoring,
and so on of the children. That service is made to the non-resident parents and provided to

the children. (See also Examples 1 to 5C of this Ruling.)Further-explanation-and-examples

69. It is also necessary to establish the exact nature of the supply to determine to
which entity that service or thing is provided. That is, it is necessary to establish what is
really being supplied.

70. A clear understanding of the exact nature of the supply is essential to determining
whether that supply is provided to another entity. It is only by having regard to what is in
substance and reality being supplied that it is possible to identify to which entity that supply
is provided.

71. The exact nature of a supply in any given situation depends on the facts and
circumstances of the supply and the agreement made between the parties. In this regard,
it is necessary to look at the whole arrangement for the supply (including the contractual
arrangements) and the way in which the supply is carried out.

72. If there is no written contract, other documents such as correspondence between
the parties may be useful in establishing the nature of the supply.

73. Thus, the focal point in working out whether a supply is provided to another entity is
the facts and circumstances of the doing of the thing supplied. By the supplier examining
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what it is required to do and in what circumstances, the supplier is able to objectively
determine to whom the supply is provided.

74. In some instances, it is inherent in the nature of the supply that the supply is
provided to a particular entity. For example, travel, training or entertainment services are,
by their very nature, provided to the individual that travels, or is trained or entertained,
respectively.

75. In the case of delivery or freight services where goods from one entity are
addressed for delivery to another entity, we accept that the delivery or freight services are
provided to that addressee entity. This does not, however, include the delivery of goods
that are generically addressed, for example, to ‘The Householder’ or are for delivery to the
public at large. It also does not include the situation where an entity’s own goods are
simply freighted or moved from one location to another location. In these cases, the
circumstances of the particular supply in question must be considered to determine

Whether the supplv is prowded to another entltv Jrn—llawtt—l#ef—the—%eplanatlen—seetlenef—thls

75A. In this Ruling we provide the following examples which illustrate this approach:

° Examples 10 and 11 — delivery or freight services provided to an individual
° Example 13 — delivery or freight services provided to an entity other than an
individual
° Example 14 — delivery of goods to, for example, ‘The Householder’, or the
public at large.
76. In the case of other supplies, for example, supplies that involve the supply of legal,

accounting, auditing or advertising services, the question of whether the supply is provided
to another entity depends on the facts and circumstances in any given case.

77. If a supply is the provision of advice or information which involves work to create,
develop or produce that advice or information, for example, a legal opinion or an audit
report, the supply is the performance of services.!" Thus, in determining whether a supply
is provided to another entity regard is to be had to the performance of the services in
creating, developing or producing the opinion or audit report and whether those services
are provided to another entity.

78. For example, consider a supply of tax return preparation services made to a non-
resident company. If what is really being supplied are services to complete tax returns for
particular employees that meet their personal tax obligations, those services are provided
to each employee. If, on the other hand, the tax return services are to complete the non-
resident company’s tax return, meeting its tax obligations, the tax return preparation

1 As explalned in GSTR 2999/34201 9/ 1 |f a supply is the prOV|S|on of adwce or information and the supply
involves work to create, develop or produce that information or advice for the recipient, the supply is one of
performance of services.
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serV|ces are prowded to the non- reS|dent companv Eer—example—een&deﬁhe&&ply—ef

79. In situations where the contractual flow of a supply is to an entity (other than an
individual), and it is necessary to determine whether the actual flow of the supply is to
another entity (other than an individual), we consider that a strong indicator that the supply
is provided to another entity is that the contracting entity has no further interaction with, or
participation in, the provision of the supply beyond contracting and paying for the supply.
However, the application of subsection 38-190(3) is still dependent upon on all the facts
and circumstances of the supply. (See Example 1 at paragraphs 264 to 275 of this Ruling.)

80. It is only in limited circumstances that any one fact, or a particular combination of
facts, means or indicates that a supply is provided to another entity. Accordingly, we give
numerous examples in this Ruling illustrating the application of subsection 38-190(3) in a
wide variety of circumstances.

81. The examples are not in themselves statements of principles to be applied
generally. The examples illustrate the scope of subsection 38-190(3) in a given fact
situation. In particular, the examples show how, by examining the facts and circumstances
of the supply in question, you can determine whether that supply is provided to another
entity.

82. Further explanation about how to characterise and determine the nature of supplies

prowded to another entltv are prowded in GSTR 2006/9 Eu%tkepe*plawqa%len—éand

Later use of a supply and benefits flowing from a supply

82A. The enquiry for the purposes of subsection 38-190(3) is one of first determining the
exact nature of the supply having regard to all the facts and circumstances and then
whether that supply, as properly described, is provided to another entity in Australia.

82B. If the nature of a supply covered by item 2 is such that the supply is provided to
another entity in Australia, the fact that the results or outcomes of the supply are later used
outside Australia does not alter the nature of the supply or the application of subsection
38-190(3) to that supply.

82C. Similarly, if the nature of the supply is such that the supply is only provided to an
entity outside Australia, subsection 38-190(3) does not apply. This outcome is not altered
even if another entity in Australia benefits from the supply. (See Example 4 at paragraphs
322A to 322H of this Ruling.)

How to determine whether the supply is provided to the other entity in Australia

83. It is only necessary to consider this second step if it is first determined that the
supply is provided to another entity.
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84. If the supply is ‘provided to another entity’ this is not in itself sufficient for paragraph

85. It is therefore relevant to determine when provision of the supply occurs and
whether that provision is to that other entity in Australia. (See paragraphs 89 to 112 of this
Ruling for individuals; and paragraphs 113 to 121 of this Ruling for entities other than
individuals.)

Provision of the supply occurs as and when the thing supplied is done

86. A supply is provided as and when the thing supplied is done. This is the relevant
time for determining whether a supply is provided to an entity in Australia.

87.  Consistent with the views expressed in GSTR 2004/7'? and GSTR 2019/1" as to
when the thing supplied is done we consider that:

. if the thing provided is a service — the provision of that service occurs during
the period of time when the service is performed

. if the thing provided is advice or information and the supply involves work to
create, develop or produce that information or advice for the other entity —
the thing provided is the performance of services. The provision of that thing
occurs when the service is performed and includes the period of time during
which the advice is prepared, produced or created, as the case may be

o if the thing provided is an instantaneous provision of advice or information —
the provision of that thing occurs at the time at which the advice or
information is instantaneously provided

. if the thing provided is the creation, grant, transfer, assignment or surrender
of a right — the provision of that thing occurs at the time that the right is
created, granted, transferred, assigned or surrendered, and

° if the thing provided is the entry into, or release from, an obligation to do
anything, or refrain from an act, or to tolerate an act or situation — the
provision of that thing occurs at the time at which the obligation is entered
into or the release is effected.

88. In the case of a service performed over time, for example, provision of advice or
information created, developed or produced over time, the relevant period for determining
whether any part of the supply is provided to another entity in Australia is the period during
which the advice or information is created, developed or produced.

When provision of the supply is to an individual (another entity) in Australia

89. Consistent with the approach in GSTR 2004/7, we determine whether an individual
is in Australia by reference to his or her physical location. An individual is in Australia when
the thing supplied is done if that individual is physically in Australia.

12 Refer to paragraph 199 of GSTR 2004/7 .As-abeve-note5-
13 Refer to paragraphs 29 to 60 of GSTR 2019/1.
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90. However, while ‘in Australia’ has the same meaning in item 2 (and paragraph (a) of
item 3 and paragraph (b) of item 4) and subsection 38-190(3), the reference to ‘in
Australia’ in subsection 38-190(3) is not simply a presence test.

91. In item 2 (and paragraph (a) of item 3 and paragraph (b) of item 4) it is necessary
to determine whether the entity to which the supply is made is not in Australia when the
thing supplied is done. This is a presence test at a particular time. We resolve this issue by
answering the question whether a recipient is in Australia in relation to the supply at the
relevant time.™

92. However, in subsection 38-190(3), the question at issue is whether there is
provision of a supply to another entity in Australia. We resolve this issue not by
determining whether that other entity is in Australia in relation to the supply, but by
determining whether provision is to that other entity in Australia.

93. To determine whether there is provision to an individual in Australia, we distinguish
between non-resident and resident individuals, according to whether they are physically in
or outside Australia when the thing supplied is done.

Non-resident individual not physically in Australia when the thing supplied is done

94, If a supply is provided (or is required to be provided) to a non-resident individual
who is not physically in Australia when the thing supplied is done, the supply is not
provided to that individual in Australia. Paragraph 38-190(3)(b) is not satisfied and
therefore subsection 38-190(3) does not negate the GST-free status of the supply.

95. While the services that effect provision of a supply to a non-resident individual
might take place in Australia, the supply is not provided to that non-resident individual in
Australia if the individual is physically outside Australia when the services are performed.
There must be provision to the non- re3|dent individual in Australla for subsectlon 38 190(3)

to apply.

Non-resident individual physically in Australia when the thing supplied is done

96. If a supply is provided (or is required to be provided) to a non-resident individual
who is physically in Australia when the thing supplied is done and that individual’s
presence in Australia is integral to, as distinct from being merely coincidental with, the
provision of the supply, we consider that the supply is provided to that individual in

Australla The reqwrement in paragraph 38 190(3)(b) is satlsfled anel—se.tbseetren%84—99(39

97. Conversely, if a non-resident individual’s presence in Australia is not integral to the
provision of the supply, we consider that the supply is not provided to that individual in
Australia. Paragraph 38-190(3)(b) is not satisfied and therefore subsection 38-190(3) does
not negate the GST-free status of the supply.

98. Apportionment_may be is-required if, for part of the time when the thing supplied is
done, a non-resident individual is physically in Australia and that individual’s presence is
integral to the provision of the supply. That part of the supply is taxable as subsection 38-
190(3) negates the GST-free status of the supply (assuming that the other requirements of

14 Refer to paragraphs 31 to 33 of GSTR 2004/7.
15 [Omitted.]Assuming-that the requirements-of section-9-5-are-otherwise-satisfied:
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subsection 38-190(3) are satisfied). Apportionment is discussed further at paragraphs 138
to 148 of this Ruling.

99. At paragraphs 107 to 112 of this Ruling, we explain when a non-resident
individual’'s presence in Australia is integral to the provision of the supply.

Resident individual physically in Australia when the thing supplied is done

100. If a supply is provided (or is required to be provided) to a resident individual who is
physically in Australia when the thing supplied is done, the supply is provided to that
individual in Australia. The requirement in paragraph 38-190(3)(b) is satisfied.and

Resident individual not physically in Australia when the thing supplied is done

101. If a supply is provided (or is required to be provided) to a resident individual who is
not physically in Australia when the thing supplied is done and that individual’'s presence
outside Australia is integral to, as distinct from being merely coincidental with, the provision
of the supply, we consider that the supply is provided to that individual outside Australia,
not in Australia. Paragraph 38-190(3)(b) is not satisfied and therefore subsection 38-190(3)
does not negate the GST-free status of the supply.

102. Conversely, if a resident individual’s presence outside Australia is not integral to the
provision of the supply, we consider that the supply is provided to that individual in

Australia. The requirement in paragraph 38-190(3)(b) is satisfied.ard-subsection-38-190(3)

103. Apportionment_ may be is-required if, for part of the time when the thing supplied is
done, a resident individual is physically outside Australia and that presence is integral to
the provision of the supply. That part of the supply is GST-free as subsection 38-190(3)
does not negate the GST-free status of the supply (assuming the other requirements of
subsection 38-190(3) are satisfied). Apportionment is discussed further at paragraphs 138
to 148 of this Ruling.

104. We explain at paragraphs 107 to 112 of this Ruling when a resident individual’s
presence outside Australia is integral to the provision of the supply.

How to determine whether an individual’s presence at a particular location (that is, in
Australia if a non-resident, or outside Australia if a resident) is integral to the provision of a

supply
105, [Cnilied dHemeessesprioconalcn i cnciion e oo ol e cocdidlad i

non-resident-individ vho ~ A vhan tha thing NN
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107. Determining whether an individual’s presence at a particular location is integral to
the provision of the supply requires an examination of the facts and circumstances of the
supply. However, some indicators that an individual's presence at a particular location is
integral to the provision of the supply, and is not merely coincidental, include:

. the need for the supply arises from the individual’s presence at that location,
or
. the presence of the individual at that location is integral to the performance,

receipt or delivery of the supply.

108. Some examples of supplies where the need for the supply arises from an
individual’'s presence at a particular location are as follows:

o a supply of immigration advice to a non-resident individual who wants to
extend his or her stay in Australia

o a supply of customs broker services to a non-resident individual who is in
Australia and requires the services of a customs broker to enter goods for
home consumption in Australia

J a supply of legal services in relation to an offence committed by that
individual while at that location, and

o a supply of repair services which are provided to an individual at that
location to repair a piece of equipment (for example, a laptop) at that
location.

109. Some examples of supplies where the presence of the individual at that location is
integral to the performance, receipt or delivery of the supply, are as follows:

o supply of training or entertainment — the services are to be received by the
individual at that location (see Example 15 (at paragraphs 442 to 449),
Example 15A (at paragraphs 450A to 4501) and Example 7 (at paragraphs
358 to 363) of this Ruling)

o supply of travel — the travel is to be undertaken by the individual at that
location
o supply of hairdressing or other similar services applied to the person — the

services are to be performed on the individual at that location.

110. In the following circumstance the individual’s presence at a particular location is not
integral to the provision of the supply:

. A service is provided to an individual who is a non-resident and, during the
period when those services are performed, the individual comes to Australia
on holiday. While on holiday in Australia the non-resident individual takes
the opportunity to visit a supplier to check on the progress of the supply of
services. The need for the supply does not arise from the individual’s
presence in Australia and the individual’s presence in Australia is not
integral to the performance, receipt or delivery of the supply. (See
Example 8 at paragraphs 365 to 370 of this Ruling.)

. A service is provided to an individual who is a resident of Australia and,
during the period when those services are performed, the individual goes
overseas on holiday. While on holiday outside Australia the resident
individual checks on the progress of the supply of services. The need for the
supply does not arise from the individual’s presence outside Australia and
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the individual’s presence outside Australia is not integral to the
performance, receipt or delivery of the supply. (See Example 9 at
paragraphs 371 to 376 of this Ruling.)

111. In the case of delivery or freight services which are provided to an individual in the
circumstances described at paragraph 75 of this Ruling, we accept those services are
provided to that individual in Australia, if the goods are addressed to that individual in
Australia. Alternatively, if the goods are addressed to the individual outside Australia, we
accept that those services are provided to that individual outside Australia. This outcome is
not dependent upon the residency status of the individual to whom the goods are
addressed. See Example 10 (at paragraphs 379 to 380) and Example 11 (at

paragraphs 392 to 400A) of this Ruling, which illustrate and further explain this approach.

111A. This does not, however, include the delivery of goods that are generically
addressed to ‘The Householder’ or are for delivery to the public at large. (See Example 14
at paragraphs 431 to 435 of this Ruling.) It also does not include the situation where an
individual’'s goods are simply freighted or moved from one location to another location. For
example, where the individual is relocating overseas and the individual’s household goods
are freighted to an address overseas. The circumstances of the particular supply in
question must be considered to determine whether the supply is provided to another entity
and whether the supply is provided to that other entity in Australia.

112. Further examples about an individual's presence at a particular location being
integral to the provision of a supply are provided at paragraphs 350 to 400A of this Ruling.

When provision of the supply is to a company, partnership, corporate limited partnership or
trust (another entity) in Australia

113. Unlike individuals, an entity such as a company, partnership, corporate limited
partnership or trust does not have a precise physical location. The entity, through its
representatives, may be present in more than one location at the same time, and can be
both in and outside Australia at the same time. If a company, partnership, corporate limited

partnership or trust does not have a presence in Australia the supply is not prowded to that
entity in Australia.U

114. A company, corporate limited partnership or trust is in Australia (irrespective of its
residency status) if the entity carries on business (or in the case of an entity that does not
carry on business, carries on activities) in Australia at or through a fixed and definite place
of its own, or through an agent at a fixed and definite place, for a sufficiently substantial
period of time."’

e t'ty i 7 tHSt a 'a.
7 Refer to GSTR 2004/7 at paragraphs 230 to 379 (company); paragraphs 412 to 416 (corporate limited
partnership); paragraphs 422 to 429 (trust).
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115. Additionally a company or corporate limited partnership is in Australia if it is
incorporated or formed in Australia respectively.'®

116. A partnership is in Australia if the entity carries on business (or in the case of a
partnership that is in receipt of ordinary income or statutory income jointly, other activities
which generate that income) in Australia at or through a fixed and definite place of its own,
or through an agent at a fixed and definite place, for a sufficiently substantial period of
time.1°

117. If a company, partnership, corporate limited partnership or trust has a presence in
Australia, we consider that a supply is provided to that entity in Australia if the supply is for
the purposes of its Australian presence (for example, an Australian branch, representative
office or agent if it is a non-resident company or the Australian head office if it is an
Australian incorporated company). If the supply is for the purposes of the entity’s presence
outside Australia (for example, an offshore branch) the supply is not provided to the entity
in Australia.

118. This also means that if a company, partnership, corporate limited partnership or
trust is present only in Australia the supply is necessarily provided to that entity in
Australia.

119. In the case of delivery or freight services which are provided to an entity other than
an individual in the circumstances described at paragraph 75 of this Ruling, we accept
those services are provided to that entity in Australia, if the goods are addressed to that
entity in Australia. Alternatively, if the goods are addressed to that entity outside Australia,
we accept those services are provided to that entity outside Australia. This outcome is not
dependent upon the residency status of the entity to which the goods are addressed. See
Example 13 at paragraphs 419 to 430 of this Ruling.

119A. This approach recognises the inherent practical difficulties in otherwise determining
whether the supply is provided to another entity in Australia, particularly if the freight or
delivery services are the subject of subcontract arrangements.

119B. This approach does not, however, apply to the delivery of goods that are
generically addressed to 'The Householder' or are for delivery to the public at large. (See
Example 14 at paragraphs 431 to 435 of this Ruling.) It also does not apply to
circumstances where an entity's own goods are freighted or moved from one location to
another location. The circumstances of the particular supply in question must be
considered to determine whether the supply is provided to another entity and whether the
supply is provided to that other entity in Australia.

120. Apportionment_ may be is-required if the supply is partly for the purposes of an
entity’s Australian presence. Apportionment is discussed further at paragraphs 138 to 148
of this Ruling.

121.  Further examples of when a supply is provided to an entity other than an individual
are provided at paragraphs 408 to 435 of this Ruling.

18 Refer to GSTR 2004/7 at paragraphs 333 to 339 (companies) and paragraphs 414 to 416 (corporate limited
partnerships).

19 Refer to GSTR 2004/7 at paragraphs 380 t0 397..

20 Omltted : : . y
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Determining whether a supply made to a non-resident employer is provided to an
employee in Australia

121A. Where a supply is made to a non-resident employer with employees in Australia, it
may be necessary to first consider whether the employer satisfies the 'not in Australia'
requirement in item 2.204

122. To determine whether a supply is provided to an employee, it is essential to
examine the nature of the supply closely. By examining what is really being supplied and
how that supply is carried out, it is possible to establish to whom the service or other thing
is provided, that is, the employer or another entity, the employee. If the supply is provided
to the employee it is then necessary to consider if the employee’s presence at a particular
location is integral to the provision of that supply.

123. For example, a non-resident sole trader engages an Australian accounting firm to
prepare Australian tax returns for non-resident employees working in Australia. The
service involves the accounting firm meeting with the employees in Australia and preparing
their individual tax returns. The tax return services are about the tax obligations of each
individual. The tax return preparation services in these circumstances are provided to the
individual employee. The employee is in Australia when the service is performed and that
employee’s presence in Australia is integral to, as distinct from being merely coincidental

with, the provision of the supply.The-supply-otherwise-covered-by-item-2is-net GST-free:

124. Where an employee is involved with the provision of a supply, the weight to be
given to that fact differs according to the circumstances of the supply in question. In the
example at paragraph 123 of this Ruling, the fact that the employee has contact with the
supplier strongly indicates, in the circumstances of the supply, that the supply is provided
to that employee. On the other hand, contact by an employee with a supplier is of little
relevance in circumstances where the employee’s involvement with the provision of the
supply is simply to facilitate the provision of the supply to the non-resident employer. This
is the case where, for example, an employee of a non-resident employer interacts with a
law firm in circumstances where the firm is providing legal advice concerning a business
venture of the non-resident employer.

124A. ltis inherent in the nature of some supplies, for example, the training or
entertainment of employees, or travel by employees, that those supplies can only be
provided to the employee. For example, a supply of training services, the nature of which
requires the physical attendance of the individual at that training in Australia, is a supply
provided to that individual in Australia. However, while the services that effect provision of
a supply to an entity might take place in Australia, that supply may nonetheless be
provided to an entity that is not in Australia. For example, the supply of online training
provided to non-resident employees in another country (not requiring physical attendance
in a classroom in Australia) is not provided to another entity in Australia. The non-resident
individuals are not in Australia when the training services are performed.

125. For examples concerning employees, see paragraphs 442 to 470 of this Ruling.
See also paragraphs 136N to 136X of this Ruling for an explanation of subparagraphs 38-
190(3)(c)(ii) and (iii) which apply to preserve the GST-free status of certain supplies where
the supply is provided to an individual as an employee of the recipient of the supply.

20A GSTR 2004/7 (refer to paragraphs 214 to 220 of that Ruling for a sole trader, paragraphs 230 to 332 for
companies and paragraphs 381 to 395 for partnerships).
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Determining whether a supply is provided to an agent in Australia

126. Sometimes a non-resident entity makes an acquisition through a resident agent in
Australia. If all the agent does is to arrange, on behalf of the non-resident, for the supply to
be made and provided to the non-resident, the supply is not provided to the resident agent
in Australia.?’

127. For an example concerning agents, see Example 19 at paragraphs 471 to 475 of
this Ruling.

Determining whether a supply is provided to a partner in Australia

128. As with other situations, the application of subsection 38-190(3) to a supply
involving a partner, who i