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1. This Ruling provides the Commissioner’s views on the 
arrangements set out in Taxpayer Alert TA 2004/9: Exploitation of the 
second-hand goods provisions to obtain Goods and Services Tax 
(GST) input tax credits (‘the Alert’). 

 

 

2. The Ruling explains the application of Division 66 of the A 
New Tax System (Goods and Services Tax) Act 1999 (GST Act) to 
the arrangements in the Alert where an entity is interposed between a 
supplier and a recipient. Division 66 allows input tax credits in certain 
circumstances for acquisitions of second-hand goods. 

3. The Ruling also considers whether Division 165 of the GST 
Act may apply to the arrangements in the Alert. Division 165 allows 
the Commissioner to negate a GST benefit an entity gets where it is 
reasonable to conclude that the dominant purpose or principal effect 
of the scheme is to give an entity such a benefit. 

4. All legislative references in this Ruling are to the GST Act 
unless otherwise stated. 
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Date of effect 
5. This draft Ruling represents the preliminary, though 
considered, views of the Australian Taxation Office. This draft may 
not be relied on by taxpayers or practitioners. When the final Ruling is 
officially released, it will explain our view of the law as it applies from 
1 July 2000. 

6. The final Ruling will be a public ruling for the purposes of 
section 37 of the Taxation Administration Act 1953 and may be relied 
upon, after it is issued, by any entity to which it applies. Goods and 
Services Tax Ruling GSTR 1999/1 explains the GST rulings system 
and our view of when you can rely on our interpretation of the law in 
GST public and private rulings. 

7. If the final public ruling conflicts with a previous private ruling 
that you have obtained, the public ruling prevails. However, if you 
have relied on a private ruling, you are protected in respect of what 
you have done up to the date of issue of the final public ruling. This 
means that if you have underpaid an amount of GST, you are not 
liable for the shortfall prior to the date of effect of the later ruling. 
Similarly, you are not liable to repay an amount overpaid by the 
Commissioner as a refund. 

 

Background 
8. The Alert was issued on 13 May 2004. It describes three 
different arrangements that seek to exploit the second-hand goods 
provisions in Division 66 to obtain GST input tax credits. 

9. These arrangements exhibit one common feature. They 
involve a claim for GST input tax credits in relation to second-hand 
goods sold to an interposed associated entity. In these arrangements, 
a GST registered entity acquires goods (usually of high value) 
through a supply that is not a taxable supply and sells these goods to 
an interposed associated entity. This is said to give rise to an 
entitlement to input tax credits under Division 66. 

 

Features of Arrangement 1: cancellation of registration 
10. The features of this arrangement are: 

(a) Participants are introduced to the arrangement by tax 
advisers who promote the purported GST benefits of 
the arrangement; 

(b) Entity A and Entity B were members of the same GST 
group, which decides to restructure in accordance with 
the arrangement; 
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(c) Entity A applies for cancellation of its GST registration 
and revocation of approval of its membership of the 
GST group. The Commissioner cancels Entity A’s 
registration and revokes the approval of Entity A as a 
member of the GST group; 

(d) As a result of the cancellation, Entity A has an 
increasing adjustment1 in respect of equipment on 
hand for which it previously claimed input tax credits; 

(e) Immediately after cancellation of its registration, Entity 
A transfers all of its equipment to an associated entity, 
Entity B. This includes the equipment for which it had 
the increasing adjustment, as well as equipment held 
before the commencement of the GST; 

(f) Entity B subsequently sells the equipment to a 
financing entity, Entity C; 

(g) Entity B leases the equipment back from Entity C for 
use in its business;  

(h) The transfer of the equipment to Entity C and the lease 
back were intended to immediately follow the transfer 
of the equipment from Entity A to Entity B; and 

(i) Entity B claims a substantial input tax credit for its 
acquisition of the equipment from Entity A under 
Division 66. The credit claimed relates to the 
equipment for which Entity A had an increasing 
adjustment, as well as equipment acquired before the 
commencement of the GST. The amount of the credit 
is substantially greater than the amount of the 
increasing adjustment. 

 

                                                 
1 Under Division 138. 



Draft Goods and Services Tax Ruling 

GSTR 2004/D4 
Page 4 of 32  FOI status:  draft only – for comment 
 

Diagrammatically represented as follows: 

 

 
 

Features of Arrangement 2: imported goods 
11. The features of this arrangement are: 

(a) Participants are introduced to the arrangement by tax 
advisers who promote the purported GST benefits of 
the arrangement; 

(b) Entity E, an offshore entity, has previously leased high 
value goods to an Australian third party (TP). The 
goods are not installed or assembled in Australia; 

(c) The leased goods are taken offshore. Entity E sells the 
goods to an associated entity, Entity D, an onshore 
entity that is registered for GST. The sale by Entity E is 
claimed to be a supply that is not a taxable supply on 
the basis that it is not connected with Australia;2 

                                                 
2 For further details on whether a supply is connected with Australia see 

paragraph 116 of Goods and Services Tax Ruling GSTR 2000/31: Goods and 
services tax: supplies connected with Australia. 
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A 
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   C 
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arrangement with 
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Entity B after 
cancellation of its 
GST registration 

1. Entity A 
applies for 
cancellation of its 
GST registration 
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Legislative context 
Division 66 
15. Division 66 applies to an acquisition of second-hand goods5 
for the purposes of sale or exchange (but not for manufacture) in the 
ordinary course of business.   

16. Subsection 66-5(1) qualifies the operation of Division 11 by 
allowing an input tax credit for the acquisition of second-hand goods 
even though the supply of the goods was not a taxable supply.6 

17. Subsection 66-5(2) limits the operation of section 66-5 by 
providing that section 66-5 does not apply if: 

• the acquisition of the second-hand goods was by way 
of a taxable supply or a GST-free supply; 

• the acquirer imported the goods; 

• the  supply to the acquirer is by way of hire; 

• Subdivision 66-B applies to the acquisition;7 or 

• the acquirer makes a supply of the goods that is not a 
taxable supply. That is, for section 66-5 to apply, the 
subsequent supply by the acquirer must be a taxable 
supply. 

18. A requirement under section 9-5 for a supply to be a taxable 
supply is that the supply is connected with Australia.8 A supply is 
connected with Australia under section 9-25, so far as is relevant for 
this Ruling, only in the following circumstances:  

Supplies of goods wholly within Australia  

(1) A supply of goods is connected with Australia if the goods 
are delivered, or made available, in Australia to the recipient 
of the supply.  

Supplies of goods from Australia  

(2) A supply of goods that involves the goods being removed 
from Australia is connected with Australia.  

Supplies of goods to Australia  

                                                 
5 In section 195-1, ‘goods’ means any form of tangible personal property’; and 

although ‘second-hand goods’ is not exhaustively defined, section 195-1 states that 
second-hand goods does not include: 
(a) precious metal; or  
(b) goods to the extent that they consist of gold, silver, platinum, or any other 

substance which, if it were of the required fineness, would be precious 
metal; or  

(c) animals or plants. 
6 Subsection 66-5(3). 
7 Subdivision 66-B provides for a form of global accounting for some acquisitions of 

second-hand goods. 
8 Section 96-5, which is about supplies that are only partly connected with Australia, 

has no operation relevant to this Ruling. 
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(3) A supply of goods that involves the goods being brought to 
Australia is connected with Australia if the supplier either:  

(a) imports the goods into Australia; or  

(b) installs or assembles the goods in Australia.  

 

Division 165 
19. Division 165 operates to deter avoidance schemes that are 
designed to obtain GST benefits by taking advantage of the GST law 
in circumstances other than those intended by the GST law. The 
Division allows the Commissioner to make a scheme ineffective 
where it is concluded that the scheme was entered into, or carried 
out, for the dominant purpose of an entity obtaining a GST benefit, or 
the scheme had the principal effect of an entity obtaining a GST 
benefit.9 

 

Ruling 
Arrangement 1:  cancellation of registration 
20. In Arrangement 1, Entity B is not entitled to an input tax credit 
for its acquisition of items of equipment from Entity A under 
Division 66 unless they are: 

• goods and not fixtures; 

• second-hand; and 

• acquired for the purposes of sale or exchange (but not 
for manufacture) in the ordinary course of business. 

21. Determining whether the items of equipment are goods or 
fixtures requires consideration of whether they are annexed to the 
land with the intention of remaining in position permanently or 
indefinitely or only for some temporary purpose. This requires that the 
degree and object of annexation be taken into account as well as all 
other relevant surrounding circumstances.10 

22. The equipment is second-hand as it has been previously 
used. 

23. We consider that the equipment was not acquired by Entity B 
for the purposes of sale or exchange in the ordinary course of 
business. Therefore, it is not entitled to an input tax credit for the 
acquisition. 

                                                 
9 Paragraphs 6.303 and 6.305 of the Explanatory Memorandum to the A New Tax 

System (Goods and Services Tax) Bill 1998. 
10 See paragraphs 32 to 35 regarding the distinction between goods and fixtures. 
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24. If, contrary to our view, Entity B is entitled to an input tax credit 
for the acquisition, the Commissioner would consider the application 
of Division 165 having regard to all of the facts and circumstances in 
the particular matter. On the basis of the facts outlined in this Ruling, 
Division 165 would apply to the arrangement. 

 

Arrangement 2:  imported goods 
25. In Arrangement 2, Entity D is not entitled to an input tax credit 
for its acquisition of high value goods from Entity E under Division 66.  
This is because the subsequent supply of the goods from Entity D to 
Entity F is not a taxable supply. 

26. The supply from Entity D to Entity F is not connected with 
Australia because it does not satisfy subsection 9-25(3). Therefore, 
the supply is not a taxable supply as all the elements of a taxable 
supply in section 9-5, specifically, paragraph 9-5(c), are not satisfied. 
Under paragraph 66-5(2)(e), section 66-5 does not apply if the 
subsequent supply is not a taxable supply. 

27. If, contrary to our view, Entity D is entitled to an input tax 
credit for the acquisition, the Commissioner would consider the 
application of Division 165 having regard to all of the facts and 
circumstances in the particular matter. On the basis of the facts 
outlined in this Ruling, Division 165 would apply to the arrangement. 

 
Arrangement 3:  exported goods 
28. In Arrangement 3, Entity G is entitled to an input tax credit 
under Division 66 for its acquisition of second-hand goods from 
unregistered suppliers unless Division 165 applies.  

29. In the variant of Arrangement 3 described in paragraph 13, 
Entity H is entitled to an input tax credit under Division 66 for its 
acquisition of second-hand goods from unregistered suppliers unless 
Division 165 applies.  

30. The Commissioner would consider the application of Division 
165 to these arrangements having regard to all of the facts and 
circumstances in the particular matter. On the basis of the facts 
outlined in this Ruling, Division 165 would apply to the arrangements. 
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Explanation (this forms part of the 
Ruling) 
Arrangement 1:  cancellation of registration 
Subsection 66-5(1) 
31. In this arrangement, Entity B is not entitled to an input tax 
credit under Division 66 in relation to its acquisition of items of 
equipment from Entity A unless they are: 

• goods and not fixtures; 

• second-hand; and  

• acquired for the purposes of sale or exchange (but not 
for manufacture) in the ordinary course of business. 

 

Items of equipment must be ‘goods’ 
32. Section 195-1 defines ‘goods’ to mean any form of tangible 
personal property. Real property and intangible property are excluded 
from the definition. Furthermore, fixtures are not goods but are 
considered to be part of the real property. 

33. Accordingly, it is necessary to determine whether the 
individual items of equipment are goods or fixtures. To the extent that 
they are fixtures, Division 66 cannot apply. 

34. Determining whether an item is a fixture requires 
consideration of whether it is annexed to the land with the intention of 
remaining in position permanently or indefinitely or only for some 
temporary purpose.11 This requires that the degree and object of 
annexation be taken into account as well as all other relevant 
surrounding circumstances.12 

35. Further, an item may be a fixture even though its annexation 
is generally by its own weight where, for example, it is placed on the 
land for integration into a factory system. Even though an item may 
be able to be removed relatively easily, it will be a fixture if, having 
regard to all the circumstances mentioned above, the intention is that 
it should remain permanently or indefinitely on land.13 

 

                                                 
11 Australian Provincial Assurance Co Limited v Coroneo (1938) 38 SR (NSW) 700 at 

712 and Commissioner of State Revenue v Uniqema Pty Ltd [2004] VSCA 82 at 
paragraph 47. 

12 State or Territory legislation may modify the common law regarding fixtures in 
respect of particular items. 

13 National Dairies WA Ltd v Commissioner of State Revenue [2001] WASCA 112. 
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Goods must be ‘second-hand’ goods 
36. As the meaning of second-hand goods provided in section 
195-1 is not exhaustive, the term takes its ordinary meaning. The 
ordinary meaning of ‘second-hand’, depending on its context, 
contemplates previous use or previous ownership, or both.14   

37. The expression ‘second-hand goods’ is similarly defined in the 
corresponding provisions of the New Zealand GST legislation. This 
was discussed in the New Zealand Court of Appeal case of LR 
McLean and Co v  CIR [1994] 3 NZLR 33. Richardson J commented 
at page 34: 

In ordinary usage the expression refers to goods which have been 
used, although depending on the context it may apply to goods 
which are no longer new or even in some contexts goods which 
have simply been previously owned. 

38. Further, McKay J, with whom Gault J agreed, said: 
Although the term can be used of goods that have previously been 
owned, even if not used, prior ownership does not always have the 
effect of making goods ‘second-hand’. 

39. This view is consistent with views of Barber DJ in the New 
Zealand Taxation Review Authority Case 1 (1991) 15 TRNZ 617, 
cited with approval in McLean’s case, where at page 623 Barber DJ 
said: 

I consider that there is quite some commonsense flexibility in 
ascertaining whether a good is still new or has become second 
hand. I do not regard second ownership as necessarily rendering an 
item second hand. Many goods pass from manufacturer to 
wholesaler to retailer to customer or consumer (with other levels of 
distributors sometimes involved) and yet are not regarded as second 
hand at the consumer purchase level, even though the item has 
been used as stock-in-trade at the various distribution levels. The 
good is not usually regarded as second hand until it has been used 
for its intrinsic purpose. 

40. Consistent with the view in Goods and Services Tax Ruling 
GSTR 2000/8: Goods and Services Tax: special credit for sales tax 
paid on stock, we consider that second-hand in the context of 
Division 66 also means ‘previously used’ or ‘not new’. As noted by 
Barber DJ, usually goods are second-hand only if they have been 
used for their intrinsic purpose. However, goods that have been used 
for another purpose are also second-hand. 

41. To the extent that they are goods, the items of equipment are 
second-hand goods as they have been previously used by Entity A. 

 

                                                 
14 Goods and Services Tax Ruling GSTR 2000/8: Goods and Services Tax: special 

credit for sales tax paid on stock, discusses the meaning of second-hand goods at 
paragraphs 57 to 76 inclusive. 
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Acquired for the purposes of sale or exchange (but not for 
manufacture) in the ordinary course of business 
42. Section 66-5 requires that the second-hand goods are 
acquired for the purposes of sale or exchange in the ordinary course 
of business. We consider that this means that the acquirer must be in 
the business of buying and selling these goods. If second-hand goods 
are acquired for any other purpose, for example, for use and eventual 
sale in the course of business, the acquisition of the goods does not 
meet this requirement. 

43. Further, section 66-5 was amended to ensure that input tax 
credits for acquisitions of second-hand goods from unregistered 
suppliers can only be claimed where those goods are acquired for 
sale or exchange in the ordinary course of business (excluding 
materials used in manufacture).15 This is confirmed by paragraph 
1.26 of the Explanatory Memorandum to the A New Tax System 
(Indirect Tax and Consequential Amendments) Bill (No2) 1999 which 
says: 

Item 77 amends section 66-5 to ensure that input tax credits for 
acquisitions of second-hand goods from unregistered suppliers can 
only be claimed where those goods are acquired as trading stock 
(excluding materials used in manufacture). 

44. Although ‘trading stock’ is not mentioned in Division 66, the 
words in section 66-5 that are similar to the meaning of trading stock 
in the Income Tax Assessment Act 1997, reflect this intention of 
Parliament. That is, to limit the application of the Division to second-
hand goods acquired by entities in the business of trading in those 
goods. 

 

Arrangement 2: imported goods 
Paragraph 66-5(2)(e) 
45. In this arrangement, Entity D is not entitled to an input tax 
credit for its acquisition of high value goods from Entity E under 
Division 66 unless the subsequent supply of the high value goods 
from Entity D to Entity F is a taxable supply.16 The supply from Entity 
D to Entity F is a taxable supply if it is connected with Australia17 and 
the other requirements of section 9-5 are satisfied. 

 

                                                 
15 Section 66-5. 
16 Paragraph 66-5(2)(e). 
17 Paragraph 9-5(c). 
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Paragraph 9-5(c) – Supply ‘connected with Australia’ 
46. As the supply by Entity D to Entity F is not a ‘[supply] of goods 
wholly within Australia’, subsection 9-25(1), which deals with goods 
delivered or made available to the recipient into Australia, is not 
relevant.18 Rather, the matter falls for consideration under subsection 
9-25(3), which deals with ‘Supplies of goods to Australia’. 

47. Paragraph 9-25(3)(a) provides that supplies of goods are 
connected with Australia if the supplier imports the goods into 
Australia. To import goods into Australia, an importer must cause the 
goods to be brought to Australia and complete the customs 
formalities.19 As Entity D did not both cause the goods to be brought 
to Australia and complete the customs formalities, it is not the 
importer. Paragraph 9-25(3)(a) does not apply. 

48. Accordingly, the supply to Entity F is not connected with 
Australia and is not a taxable supply. It follows that Division 66 cannot 
apply to Entity F’s acquisition from Entity D. 

 
Arrangement 3: exported goods 
Division 66 – Second-hand goods 
49. This arrangement, and the variant, satisfies the requirements 
of Division 66. Entity G (Entity H in the variant) is entitled to input tax 
credits for its acquisitions of second-hand goods from the 
unregistered suppliers, unless Division 165 applies. 

 
Division 165 - Anti-avoidance 
50. For the reasons set out above, we consider that Entity B in 
Arrangement 1 and Entity D in Arrangement 2 are not entitled to input 
tax credits under Division 66. No GST benefit is obtained and 
Division 165 does not apply to those arrangements. 

51. However, if, contrary to our view, there is an entitlement to 
input tax credits, consideration would be given to the application of 
the general anti-avoidance provisions in Division 165. Consideration 
would also be given to Division 165 in relation to Arrangement 3 and 
its variant. 

52. Under Division 165, the Commissioner may negate a GST 
benefit an entity gets from a scheme if it is reasonable to conclude 
that the dominant purpose or principal effect of the scheme is to 
secure such a benefit.20 

                                                 
18 GSTR 2000/31 at paragraph 116. 
19 See paragraphs 222 to 224 of Goods and Services Tax Ruling GSTR 2003/15: 

Goods and services tax: importation of goods into Australia. 
20 Section 165-40. 
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53. For the Division to apply, the following four elements need to 
be satisfied: 

• One or more of the steps in the arrangement is a 
‘scheme’ as defined in subsection 165-10(2); 

• A ‘GST benefit’, as defined in subsection 165-10(1), 
arises under the scheme; 

• An entity gets a GST benefit from the scheme;21 and 

• It is reasonable to conclude, taking account of the 
matters in section 165-15, that the dominant purpose 
or principal effect of entering into or carrying out the 
scheme was to get a GST benefit.22 

54. Arrangements 1, 2 and 3 involve a scheme.23 

55. Entities B, D or F, and G or H, get a GST benefit from the 
respective schemes, as they become entitled to input tax credits that 
they would not be entitled to but for the schemes.  

56. In Arrangement 1, Entity B gets a GST benefit whether it is 
postulated that, but for the scheme, either: 

• Entity A would or could reasonably be expected to 
have been registered for GST purposes when it 
transferred its equipment to Entity B; or 

• Entity A would or could reasonably be expected to 
have sold its equipment directly to Entity C rather than 
through the intermediate sale to its associate, Entity B.  

57. Entity B would not be entitled to an input tax credit in either of 
these postulates. 

58. In Arrangement 2, Entity F gets a GST benefit whether it is 
postulated that, but for the scheme, either: 

• Entity E would or could reasonably be expected to 
have continued as the owner and lessor of the goods; 
or 

• Entity E would or could reasonably be expected to 
have sold the goods directly to Entity F rather than 
through the intermediate sale to its associate, Entity D.  

59. Entity F would not be entitled to an input tax credit in either of 
these postulates. 

60. Similarly in Arrangement 2, Entity D obtains a GST benefit if it 
is postulated that, but for the scheme, Entity D would or could 
reasonably be expected to have leased the goods directly to TP. 

61. Entity D would not be entitled to an input tax credit in that case 
but would be liable for GST on the lease. 

                                                 
21 Paragraph 165-5(1)(a). 
22 Paragraph 165-5(1)(c). 
23 Subsection 165-15(2). 
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62. Division 165 must be considered on a case by case basis to 
determine whether it would be concluded that the dominant purpose 
or principal effect of the scheme would be to get a GST benefit. This 
requires an assessment of the scheme against the twelve matters set 
out in subsection 165-15(1). The references to the particular matters 
in this Ruling should not be regarded as exhaustive or limiting the 
Commissioner in the application of Division 165 in other cases. 

63. Consideration of some of the matters in subsection 165-15(1) 
may point in the direction of a tax avoidance purpose or effect, others 
may point in the opposite direction, and some may be neutral.  It is 
the evaluation of these matters, alone or in combination, some for, 
some against, that section 165-15 requires in order to reach the 
conclusion to which section 165-5 refers.24  

 

Application of Division 165 to the arrangements 
Arrangement 1: cancellation and registration 
Paragraph 165-15(1)(a) – the manner in which the scheme was 
entered into or carried out 
64. The restructure appears to have been carried out with careful 
attention to the order of the various steps. These include cancellation 
of Entity A’s GST registration and its ceasing to be a member of the 
GST group with Entity B immediately before the sale of the equipment 
to Entity B and the on-sale to Entity C for lease back. Had the 
cancellation occurred after the transfer, no GST benefit would have 
arisen. Similarly, if the equipment were transferred directly by Entity A 
to Entity C, no benefit would have arisen. The manner in which the 
restructure was entered into with careful regard to the order of these 
steps points to it having been undertaken with the dominant purpose 
or principal effect of obtaining the GST benefit. 

65. The manner in which the arrangement was entered into 
followed the advice of tax advisers promoting the GST benefits of the 
arrangement. 

66. These factors suggest that the particular way in which the 
scheme was entered into was explicable only or predominantly by the 
taxation consequences.25 Even if the transfer of the equipment in the 
restructure and financing arrangements were carried out for 
commercial purposes, the manner in which they were carried out 
suggests that the dominant purpose or principal effect was to obtain a 
GST benefit.  

                                                 
24 Cases concerning Part IVA of the Income Tax Assessment Act 1936, such as C of 

T v  Hart [2004] HCA 26, C of T v Consolidated Press Holdings Ltd [1999] FCA 
1199 and C of T v  Spotless Services Ltd (1996) 186 CLR 404, provide guidance to 
the Commissioner in considering the Division 165 matters. 

25 C of T v Spotless Services Ltd (1996) 186 CLR 404 at 420 and 423. 
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Paragraph 165-15(1)(b) – the form and substance of the scheme, 
including: 

(i) the legal rights and obligations involved in the 
scheme; and  

(ii) the economic and commercial substance of the 
scheme 

67. The form of the scheme involves the transfer of the equipment 
from Entity A to Entity B, and then from Entity B to Entity C, with a 
lease back to Entity B. However, the substance of the scheme is that 
the economic group which includes Entities A and B continues to hold 
the equipment and use it without interruption at the same places and 
for the same purpose in carrying on the group’s activities.   

68. While these factors would not be determinative, when 
combined with the other factors they would be consistent with a 
conclusion that the scheme was entered into with the dominant 
purpose or principal effect of obtaining a GST benefit. 

 

Paragraph 165-15(1)(c) – the purpose or object of the [GST] Act 
… and any relevant provision of this Act … (whether the purpose 
or object is stated expressly or not) 
69. The purpose of Division 66 is to prevent tax cascading (that is, 
GST payable on GST).26  

70. Division 66 does not operate to prevent tax cascading in these 
circumstances. Rather, the effect is a substantial net benefit to the 
group, that is, the difference between the input tax credit to which 
Entity B becomes entitled less Entity A’s increasing adjustment on 
cancellation of its registration. Further, there would have been no tax 
cascading if Entity A’s GST registration had not been cancelled, and 
its membership of the GST group revoked, immediately before the 
transfer as the transfer would have borne no GST. 

71. Therefore, we consider that this matter points to a dominant 
purpose or principal effect of obtaining a GST benefit. 

 

Paragraph 165-15(1)(d) – the timing of the scheme 
72. Entity A transferred the equipment to Entity B on the same 
day and immediately after cancellation of its GST registration and 
revocation of Entity A’s approval as a member of the GST group. The 
transfer of the equipment to Entity C and the lease back were 
intended to immediately follow.   

73. This careful attention to timing points to the scheme being 
carried out for the dominant purpose or principal effect of obtaining a 
GST benefit. 

                                                 
26 Paragraphs 6.69 and 6.70 of the Explanatory Memorandum to the A New Tax 

System (Goods and Services) Tax Bill 1998. 
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Paragraph 165-15(1)(e) – the period over which the scheme was 
entered into and carried out 
74. The period over which the scheme was carried out is 
consistent with what would normally be expected of a corporate 
restructure and not carried out with or without a dominant purpose or 
principal effect of obtaining a GST benefit. We therefore consider this 
matter to be neutral. 

 

Paragraph 165-15(1)(f) – the effect that [the GST Act] would have 
in relation to the scheme apart from this Division 
75. As noted above, we consider that Entity B would not be 
entitled to an input tax credit for its acquisition from Entity A, but for 
the scheme. If, contrary to that view, Entity B is entitled to an input tax 
credit, the effect of the Act, apart from Division 165, is that the 
corporate group obtains a substantial net benefit, that is, Entity B’s 
input tax credit minus Entity A’s increasing adjustment. 

76. The Commissioner considers this to be a matter pointing to a 
dominant purpose or principal effect of obtaining a GST benefit.  

 

Paragraph 165-15(1)(g) – any change in the avoider’s financial 
position that has resulted, or may reasonably be expected to 
result, from the scheme 
77. The financial position of Entity B substantially improves or 
could reasonably be expected to substantially improve, as a result of 
the scheme if it obtains an entitlement to the input tax credit for its 
acquisition from Entity A. 

78. But for the scheme, Entity A would have remained registered 
and grouped with Entity B. The transfer of the equipment from Entity 
A to Entity B would not have given rise to any GST liability or 
entitlement to input tax credits. In other words, the scheme would, but 
for Division 165, convert what would have been a GST-neutral 
position to one in which Entity B obtains a substantial GST benefit. 

 

Paragraph 165-15(1)(h) – any change that has resulted, or may 
reasonably be expected to result, from the scheme in the 
financial position of an entity (a connected entity) that has or 
had a connection or dealing with the avoider, whether the 
connection or dealing is or was of a family, business or other 
nature 
79. Entity A has a relevant connection with Entity B.  

80. There has been a change in the financial position of Entity A. 
This is because, as a result of the cancellation of Entity A’s 
registration taking effect immediately before the transfer of the 
equipment from Entity A to Entity B, Entity A has a substantial 
increasing adjustment under Division 138. 
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81. The corporate group was prepared to incur the cost of this 
increasing adjustment, which Entity A would not have had, but for the 
scheme. This points to the scheme being entered into for the 
dominant purpose or principal effect of Entity B obtaining the GST 
benefit of an input tax credit in a significantly higher amount than the 
increasing adjustment. 

82. Additionally, had Entity A remained registered, input tax 
credits would have been available for acquisitions associated with the 
cessation of Entity A’s enterprise made after the cancellation of Entity 
A’s registration. Because of the scheme, input tax credits are not 
available for such acquisitions. Again, this points to the scheme being 
entered into for the dominant purpose or principal effect of Entity B 
obtaining a GST benefit. 

 

Paragraph 165-15(1)(i) – any other consequence for the avoider 
or a connected entity of the scheme having been entered into or 
carried out 
83. A consequence of the scheme is that Entity A no longer holds 
the equipment and Entity B leases the equipment from Entity C. The 
operations of the two entities are now carried on in a single entity. 

84. These factors are consistent with what would be expected of a 
restructure entered into and carried out without a dominant purpose 
or principal effect of obtaining a GST benefit. However, these 
outcomes could have been achieved without the cancellation of Entity 
A’s GST registration and revocation of its membership of the GST 
group before the transfer of the equipment to Entity B. 

 

Paragraph 165-15(1)(j) – the nature of the connection between 
the avoider and a connected entity, including the question 
whether the dealing is or was at arm’s length 
85. Entity A and Entity B are neither at arm’s length, as they are 
part of the same corporate group, nor dealing with each other at 
arm’s length. 

86. This association is consistent with what would be expected in 
the context of a restructure entered into and carried out with or 
without a dominant purpose of obtaining a GST benefit. That is, it is a 
neutral matter.27 

 

                                                 
27 While Entity C is not a member of the corporate group, in considering particular 

arrangements the Commissioner would explore the relationship between Entity C 
and the group, and between the advisers to the arrangement and Entity C, to 
determine whether the parties were dealing at arm’s length. For example, the 
Commissioner would explore whether the sale to Entity C and the lease back to 
Entity B were on normal commercial terms or affected by the availability of the GST 
benefit. 
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Paragraphs 165-15(1)(k) - the circumstances surrounding the 
scheme 
87. The parties were introduced to the scheme by a tax adviser 
promoting the GST benefits that may be obtained by entering into the 
scheme. While not conclusive, this factor, when combined with other 
matters referred to above, may point to a dominant purpose or 
principal effect of obtaining a GST benefit. 

 

Paragraphs 165-15(1)(l) - any other relevant circumstances 
88. The Commissioner would consider any other relevant 
circumstances.28  

 

Division 165 - conclusion 
89. The Commissioner would consider the application of 
Division 165 to particular matters having regard to all of the facts and 
circumstances. On the basis of the facts and circumstances outlined 
in this Ruling, Division 165 would apply to the arrangement. 

 

Alternative view 
90. There is an alternative view that the Commissioner would be 
unable to negate a GST benefit arising from this arrangement. This 
view is based on paragraph 165-5(1)(b), which provides that Division 
165 does not operate if a GST benefit is ‘attributable to the making, 
by any entity, of a choice, election, application or agreement that is 
expressly provided for by the GST law’. Subsection 25-55(1) 
expressly allows entities to apply to have their GST registration 
cancelled. It is argued that paragraph 165-5(1)(b) should apply as the 
GST benefit arising under this arrangement would be attributable to 
the application made under subsection 25-55(1). 

91. The Commissioner does not accept this argument. It is the 
Commissioner’s view that the GST benefit arising under this 
arrangement would not be attributable to Entity A’s application for 
cancellation of its GST registration. Rather, it is considered that the 
GST benefit is attributable to the intermediate transfer of equipment 
from Entity A to Entity B and subsequent sale to Entity C. 

 

                                                 
28 For example, if in a particular case the scheme was entered into with effect from 

1 July 2002, this may indicate that it was part of restructuring undertaken in 
preparation for the commencement of the consolidation regime for income tax 
purposes. 
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Arrangement 2:  imported goods 
Paragraph 165-15(1)(a) – the manner in which the scheme was 
entered into or carried out 
92. The manner in which the scheme was carried out includes 
taking the goods offshore for a brief period, executing the sale 
agreements offshore and then returning the goods to Australia.29 

93. Additionally, the inclusion of a clause in the sale agreement 
between Entity D and Entity F that the goods are to be delivered or 
made available in Australia is particularly relevant.  

94. These matters seem to be explicable only or predominantly by 
the taxation consequences.30  

95. Similarly, if the goods were transferred directly by Entity E to 
Entity F, no GST benefit would have arisen. This points to the 
dominant purpose or principal effect of the intermediate sale to Entity 
D being to obtain the benefit. 

96. The manner in which the arrangement was entered into 
followed the advice of tax advisers promoting the GST benefits of the 
arrangement. 

97. Even if the transfer of the goods and the novation of the lease 
were carried out for commercial purposes, the manner in which they 
were carried out suggests that the dominant purpose or principal 
effect was to obtain a GST benefit.31 

 

Paragraph 165-15(1)(b) – the form and substance of the scheme, 
including: 

(i) the legal rights and obligations involved in the 
scheme; and 

(ii) the economic and commercial substance of the 
scheme 

98. The form of the scheme involves the transfer of the goods 
from Entity E to Entity D, and then from Entity D to Entity F, with a 
novation of the lease. However, the substance of the scheme is that 
the economic group which includes Entities D, E and F, continues to 
own the goods and the lessee, TP, continues to use them for the 
same purpose in carrying on its activities.   

                                                 
29 In considering particular arrangements, the Commissioner would take into account 

any reasons put forward for the goods being taken out of Australia for a brief period 
coinciding with the execution of sale agreements and whether it is part of normal 
business practice. The Commissioner would have regard to the time of day, the 
duration of their absence from Australia, the associated costs and which entity or 
group bears those costs. 

30 C of T v Spotless Services Ltd (1996) 186 CLR 404 at 420 and 423. 
31 In considering particular arrangements, the Commissioner would also consider 

whether Entity D served any other purpose than to allow the intermediate sale to 
occur, for example, whether it has an ongoing role. 
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99. While these factors would not be determinative, when 
combined with the other factors, they would be consistent with a 
conclusion that the scheme was entered into with the dominant 
purpose or principal effect of obtaining a GST benefit. 

100. The form of the sale from Entity D to Entity F is that the goods 
are delivered and made available in Australia. The substance is that, 
as with the sale from Entity E to Entity D, the goods were outside 
Australia when the sale occurred and remained at all times in the 
possession of the lessee. This points to the provision of a clause in 
the sale agreement between Entity D and Entity F for the goods to be 
delivered and made available in Australia being for the dominant 
purpose or principal effect of obtaining the GST benefit. 

 

Paragraph 165-15(1)(c) – the purpose or object of the [GST] Act 
… and any relevant provision of this Act … (whether the purpose 
or object is stated expressly or not) 
101. The purpose of Division 66 is to prevent tax cascading (that is, 
GST payable on GST).32  

102. Division 66 does not operate to prevent tax cascading in these 
circumstances. Rather, the effect is a substantial net benefit to the 
group, that is, the difference between the input tax credits to which 
Entities D and F become entitled and Entity D’s liability for GST on its 
sale to Entity F in the same tax period. Further, there would have 
been no tax cascading if the onshore entity (whether Entity D or Entity 
F) had acquired the goods directly from Entity E. Similarly, there 
would have been no cascading if the sale agreement between 
Entities D and F did not provide for the goods to be delivered or made 
available in Australia. 

103. Therefore, we consider that this matter points to a dominant 
purpose or principal effect of obtaining a GST benefit. 

 

Paragraph 165-15(1)(d) – the timing of the scheme 
104. The sale between Entity E and Entity D was followed 
immediately by the sale between Entity D and Entity F and occurred 
while the goods were offshore and on virtually identical terms. 
However, the sale agreement between Entity D and Entity F 
specifically provided for the goods to be delivered and made available 
after the goods were returned to Australia.   

105. This careful attention to timing points to the scheme being 
carried out for the dominant purpose or principal effect of obtaining a 
GST benefit.   

 

                                                 
32 Paragraphs 6.69 and 6.70 of the Explanatory Memorandum to the A New Tax 

System (Goods and Services) Tax Bill 1998. 
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Paragraph 165-15(1)(e) – the period over which the scheme was 
entered into and carried out 
106. The sales occurred during a very short period while the goods 
were outside Australia. 

107. Given the significance of the first sale being not connected 
with Australia, and the second sale being purportedly connected with 
Australia, to the obtaining of the GST benefit, this short period points 
to the scheme being carried out for the dominant purpose or principal 
effect of obtaining the GST benefit.   

 

Paragraph 165-15(1)(f) – the effect that [the GST Act] would have 
in relation to the scheme apart from this Division 
108.  As noted above, we consider that Entity D would not be 
entitled to an input tax credit for its acquisition from Entity E but for 
the scheme. If, contrary to that view, Entity D is entitled to an input tax 
credit, the effect of the Act, apart from Division 165, is that the 
corporate group obtains a substantial net benefit. That is, Entity D 
and Entity F’s input tax credits minus Entity D’s liability for GST on its 
sale to Entity F.   

109. The scheme creates liabilities for GST on supplies by Entity D 
and Entity F. However, the recipients of these supplies, Entity F and 
the lessee, TP, have corresponding entitlements to input tax credits 
for the acquisitions. The overall effect of the scheme is a substantial 
net financial benefit to the group and a corresponding loss to the 
revenue. 

110. The Commissioner considers this to be a factor pointing to a 
dominant purpose and principal effect of obtaining a GST benefit. 

 

Paragraph 165-15(1)(g) – any change in the avoider’s financial 
position that has resulted, or may reasonably be expected to 
result, from the scheme 
111. See comments in relation to paragraph 108, 109 and 110. 

 

Paragraph 165-15(1)(h) – any change that has resulted, or may 
reasonably be expected to result, from the scheme in the 
financial position of an entity (a connected entity) that has or 
had a connection or dealing with the avoider, whether the 
connection or dealing is or was of a family, business or other 
nature 
112. See comments in relation to paragraph 108, 109 and 110. 
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Paragraph 165-15(1)(i) – any other consequence for the avoider 
or a connected entity of the scheme having been entered into or 
carried out 
113. A consequence of the scheme is that the offshore Entity E no 
longer owns the goods or leases them to TP and that the onshore 
Entity F now owns the goods and leases them to TP. TP remained 
the lessee of the goods throughout the implementation of the 
arrangement.   

114. These factors are consistent with what would be expected of 
an arrangement to bring the leases onshore that was entered into and 
carried out with or without a dominant purpose or principal effect of 
obtaining a GST benefit. That is, they are neutral matters.  

 

Paragraph 165-15(1)(j) – the nature of the connection between 
the avoider and a connected entity, including the question 
whether the dealing is or was at arm’s length 
115. Entities D, E and F are not at arm’s length as they are part of 
the same corporate group. Nor are they dealing with each other at 
arm’s length.   

116. This association is consistent with what would be expected in 
the context of an arrangement to bring the leases onshore and 
entered into and carried out with or without a dominant purpose or 
principal effect of obtaining a GST benefit. This is a neutral matter.33 

 

Paragraphs 165-15(1)(k) – the circumstances surrounding the 
scheme 
117. The parties were introduced to the scheme by a tax adviser 
promoting the GST benefits that may be obtained by entering into the 
scheme. This matter points to a dominant purpose or principal effect 
of obtaining a GST benefit. 

Paragraphs 165-15(1)(l) – any other relevant circumstances 
118. The Commissioner would consider any other relevant 
circumstances.34 

 

                                                 
33 While TP is not a member of the group, in considering particular matters the 

Commissioner would explore the relationship between TP and the group, and 
between the tax advisers to the arrangement and TP, to determine whether the 
parties were dealing at arm’s length. For example, the Commissioner would 
explore whether TP obtained any benefit directly or indirectly as a consequence of 
its involvement in the scheme. 

34 For example, if, in a particular matter, stamp duty would have been payable on the 
sales but for the sales taking place while the goods were outside Australia, this 
would be a factor which would point to the scheme not being for the dominant 
purpose or principal effect of obtaining a GST benefit. 
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Division 165 – conclusion 
119. The Commissioner would consider the application of Division 
165 to particular matters having regard to all of the facts and 
circumstances. On the basis of the facts and circumstances outlined 
in this Ruling, Division 165 would apply to the arrangement. 

 
Arrangement 3:  exported goods 
Paragraph 165-15(1)(a) – the manner in which the scheme was 
entered into or carried out 
120. The arrangement was carried out simply by interposing an 
associated entity and invoicing the goods between the associated 
entities.   

121. There is no apparent commercial justification for selling the 
goods between the associated entities.35 

 

Paragraph 165-15(1)(b) – the form and substance of the scheme, 
including: 

(i) the legal rights and obligations involved in the 
scheme; and 

(ii) the economic and commercial substance of the 
scheme 

122. The form of the scheme involves the purchase and sale of 
high value second-hand goods from Entity G to Entity H and then 
from Entity H to offshore customers (or from Entity H to the offshore 
customers in the variant). However, the substance of the scheme is 
that the economic group comprising Entities G and H continues to 
purchase the goods and sell them to offshore customers.   

123. These factors are consistent with a conclusion that the 
scheme was entered into with the dominant purpose or principal 
effect of obtaining a GST benefit. The interposing of Entity H seems 
to be explicable only by the GST benefit.36 

 

                                                 
35 In considering particular cases, the Commissioner would explore all aspects of the 

manner in which the scheme is implemented. This would include: 
• how the sales are recorded in the entities’ accounts; 
• the payment arrangements (for instance, whether actual payment is 

made or the consideration accrues to a loan account which remains 
outstanding indefinitely); 

• whether the transactions between the associated entities generate a 
profit; 

• whether the interposed entity has a trading history or was created or 
acquired for the purpose of the scheme; and 

• whether invoicing reflects the form of the transactions. 
36 C of T v Spotless Services Ltd (1996) 186 CLR 404 at 420 and 423. 
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Paragraph 165-15(1)(c) – the purpose or object of the [GST] Act 
… and any relevant provision of this Act … (whether the purpose 
or object is stated expressly or not) 
124. The purpose of Division 66 is to prevent tax cascading (that is, 
GST payable on GST).37  

125. There would have been no tax cascading if Entity H had not 
been interposed as Entity G’s export sales were GST-free. 

 

Paragraph 165-15(1)(d) – the timing of the scheme 
126. The goods are sold by Entity G to Entity H (Entity H to Entity 
G in the variant) immediately before the sale to offshore customers.   

127. This timing seems to bear no relationship to the ‘commercial’ 
position between the parties and points to the intervening sale being 
contrived for the dominant purpose or principal effect of obtaining a 
GST benefit. 

 

Paragraph 165-15(1)(e) – the period over which the scheme was 
entered into and carried out 
128. See comments in relation to paragraph 126 and 127.   

 

Paragraph 165-15(1)(f) – the effect that [the GST Act] would have 
in relation to the scheme apart from this Division 
129. But for the scheme, Entity G (Entity H in the variant) would not 
be entitled to input tax credits for its acquisitions of the second-hand 
goods from the unregistered suppliers because its subsequent sales, 
being directly to the offshore customers, would not be taxable 
supplies.   

130. The Commissioner considers this to be a factor pointing to a 
dominant purpose or principal effect of obtaining a GST benefit. 

 

Paragraph 165-15(1)(g) – any change in the avoider’s financial 
position that has resulted, or may reasonably be expected to 
result, from the scheme 
131. The financial position of the corporate group substantially 
improves or could reasonably be expected to substantially improve, 
as a result of the scheme, as input tax credits are obtained for the 
acquisitions of the second-hand goods from the unregistered 
suppliers. But for the scheme, input tax credits would not be 
available. 

 

                                                 
37 Paragraphs 6.69 and 6.70 of the Explanatory Memorandum to the A New Tax 

System (Goods and Services) Tax Bill 1998. 
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Paragraph 165-15(1)(h) – any change that has resulted, or may 
reasonably be expected to result, from the scheme in the 
financial position of an entity (a connected entity) that has or 
had a connection or dealing with the avoider, whether the 
connection or dealing is or was of a family, business or other 
nature 
132. Entity G’s financial position is affected by the terms of its sales 
to Entity H. Similarly, Entity H’s financial position is affected by the 
trading operations it undertakes. However, there is no net financial 
effect to the corporate group other than the GST benefit that is 
obtained from the scheme. 

 

Paragraph 165-15(1)(i) – any other consequence for the avoider 
or a connected entity of the scheme having been entered into or 
carried out 
133. No relevant considerations. 

 

Paragraph 165-15(1)(j) – the nature of the connection between 
the avoider and a connected entity, including the question 
whether the dealing is or was at arm’s length 
134. Entity G and Entity H are associates and not dealing at arm’s 
length. This factor points to a dominant purpose or principal effect of 
obtaining a GST benefit. 

 

Paragraphs 165-15(1)(k) – the circumstances surrounding the 
scheme 
135. No other relevant circumstances. 

 

Paragraphs 165-15(1)(l) – any other relevant circumstances 
136. The Commissioner would consider any other relevant 
circumstances.38   
 

Division 165 – conclusion 
137. The Commissioner would consider the application of Division 
165 to particular matters having regard to all of the facts and 
circumstances. On the basis of the facts and circumstances outlined 
in this Ruling, Division 165 would apply to the arrangement. 
 

                                                 
38 In considering particular arrangements, the Commissioner would take into account 

any reasons that might be suggested for the interposing of Entity H. 



Draft Goods and Services Tax Ruling 

GSTR 2004/D4 
Page 28 of 32  FOI status:  draft only – for comment 
 

Your comments 
138. We invite you to comment on this draft Goods and Services 
Tax Ruling. Please forward your comments to the contact officer(s) by 
the due date. 

Due date: 27 August 2004 
Contact officer: David Babovic 
E-mail address: david.babovic@ato.gov.au 
Telephone: (03) 9285 1208 
Facsimile: (03) 9285 1702 
Address: Level 1, 2 Lonsdale Street 
 Melbourne Vic 3000 
Contact officer: Geoff Jensen 
E-mail address: geoff.jensen@ato.gov.au 
Telephone: (07) 3213 5673 
Facsimile: (07) 3213 5055 
Address: Level 17, 140 Creek St 
 Brisbane Qld 4000 
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