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Draft Taxation Ruling

unitary taxes and water’s edge unitary taxes

Income tax: foreign tax credit system: F.eatrnent of worldwide

Draft Taxation Rulings (DTRs) represent the preliminary, though

considered, views of the Australian T:

tion Office.

DTRs may not be relied on by taxation officers, taxpayers and
practitioners. It is only final Taxation Rulings which represent

authoritative statements by the Aust

ian Taxation Office of its

stance on the particular matters covered in the Ruling

What this Ruling is about

1.  Section 160AF of the Income Tax Assessment Act 1936

provides, generally, for the granting of

credit against the

Australian tax payable on foreign income for the foreign tax paid
on that income. Foreign tax is defined|in subsection 6AB(2) to
exclude, amongst other things, unitary fax. A unitary tax is

defined in subsection 6AB(6). This R
credit for foreign tax paid includes:

worldwide unitary tax;
water’s edge unitary tax; ang
water’s edge election fee.

It also considers whether these taxes or

ling considers whether the

- —

fees are allowable

deductions under subsection 51(1). Finally, it explains the details

that taxpayers seeking credits or deduc
should include in their income tax retu

Ruling

tions for unitary taxes
rns.

2.  Subsection 6AB(6) defines a unit

levied under a law of a foreign c¢
from sources within that country;

calculated by reference to incoms

ary tax as a tax that is:

puntry on income derived
and

2, losses, outgoings or assets

of the company (or of an associated company that is not a

resident company under its law)
outside that country.

jerived, incurred or situated
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3. A tax imposed according to the worldwide unitary method
falls within the definition of unitary tax in subsection 6AB(6) and
is not a creditable tax for the purposes of section 160AF. It is not
an allowable deduction under subsection 51(1).

4. A water’s edge unitary tax is creditable where any factors
external to the country levying the tax (foreign income, foreign
losses, foreign outgoings and foreign assets) of non-resident
companies in the company group are not taken into account in
calculating the tax payable.

5. A water’s edge election fee, being essentially a fee for the
#--=rcise of an election, is not in the nature of a tax and is not
treditable. While a one time fee will be a capital payment and
therefore not deductible under subsection 51(1), an annual
election fee is an allowable deduction under subsection 51(1).

6. Taxpayers who seek credit or a deduction for unitary taxes
should supply the following details in the relevant income tax
returns:

the precise title of the tax;
the country in which it is imposed;
the title of the law under which the tax is imposed;

whether the tax is levied by a national, state or local
authority and the name of the authority; and

a description of the nature of the tax and the basis for
its implementation.

~—

Date of effect

7. This Ruling (that is, the final Taxation Ruling based on this
Exposure Draft Taxation Ruling) sets out the current practice of
the Australian Taxation Office and is not concerned with a change
in interpretation. Consequently, it applies (subject to any
limitations imposed by statute) for years of income commencing
both before and after the date on which it is issued.

Explanations

8.  Subsection 6AB(2), which specifies the nature of the foreign
taxes for which a credit is allowable, specifically excludes a unitary
tax.

9. ’Unitary tax’ is defined by subsection 6AB(6) to mean a tax
that is imposed on a portion of the worldwide income of a
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company and its associates that is attributed to the taxing State on
the basis of the relative level of business activity that occurs in that
State. It is not based on the amount of net income derived by the
company.

10. The relative level of business activity that occurs in a
particular State maybe measured as a proportion of the worldwide
payroll, property and sales of the company group.

11. Under the worldwide unitary method of taxation, a

company’s taxable income attributable|to a State is determined by
allocating to that State a portion of the worldwide income of the
company and its commonly controlled affiliates (known as the
unitary group). This type of tax is a unitary tax within the meanine/
of subsection 6AB(6) and a credit is not allowable for that tax.

12. The water’s edge method differs from the worldwide unitary
method in that it limits the company group to associated
companies conducting business in a particular country. In this
case, only income, losses, outgoings or assets of the company
within that country are taken into account. The tax does not
therefore fall within the definition of unitary tax in subsection
6AB(6). Accordingly a credit is allowable for that tax.

13. A non-creditable unitary tax is not treated as an allowable
deduction under subsection 51(1), even though it is not a tax on
the net income of a company, as it is npt incurred in gaining or
producing assessable income or in carrying on a business for the
purpose of gaining or producing assessable income.

14. Under the taxation arrangement of some States a company
may elect, for a fee, to be taxed in accordance with the water’s

edge unitary method instead of the worldwide unitary method.

The fee as such does not form part of the tax. A ’water’s edge
election’ is made by contract with the Revenue Authorities,
generally on the payment of an annual fee. The annual water’s
edge election fee is deductible under

Commissioner of Taxation
20 August 1992
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