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Draft Taxation Determination

Income tax: which country is for the purposes of Part X of the
Income Tax Assessment Act 1936 (the Act) the country of
residence of a UK Limited Partnership (LP), a US LP, a UK
Limited Liability Partnership (LLP) and a US LLP being a non-
resident corporate limited partnership within Part III Division
SA of the Act?

Preamble

Draft Taxation Determinations (DTDs) present the preliminary, though considered, views of the Australian
Taxation Office. DTDs should not be relied on; only final Taxation Determinations represent authoritative
statements by the Australian Taxation Office.

1. A non-resident corporate limited partnership which is an LP or LLP formed in the UK or
US will be a resident of the UK or US (as the case may be) for purposes of Part X of the Act if it is
subject to tax on its worldwide income in the UK or US. In all other cases, a UK or US LP or LLP
will be, for Part X purposes a resident of no particular unlisted country.

2. An LP or an LLP that is a corporate limited partnership within Part III Division 5A of the
Act is treated as a company for the purposes of the Act (other than Part I1I Division 5A) (“a relevant
partnership”).

3. A relevant partnership which is not a resident (section 94T of the Act) is not a Part X
Australian resident (section 317 of the Act).

4. If a relevant partnership is, as an entity, subject to a worldwide source tax base in the UK or
the US pursuant to a tax law (as defined in section 317 of the Act) of the UK or the US (as the case
may be) it will be a resident of that country by reason of sections 331 and 332 of the Act. By way
of an example, a US LP which pursuant to the Internal Revenue code ‘check the box’ regulations is
treated as a domestic US corporation, is subject to worldwide source taxation. It is a resident of the
US for the purposes of section 332 of the Act.

5. On the other hand, the fact that a relevant partnership is formed under or pursuant to a law
of the UK or the US (as the case may be) is not relevant in determining in which country the
relevant partnership is resident for the purposes of section 332 of the Act. By way of example, a
UK LLP is formed pursuant to the Limited Liability Partnership Act (UK) and is subject to
corporation and insolvency laws. However, the LLP is transparent for the purposes of the UK tax
laws with each member being taxable on his/her share of the profit.
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6. A relevant partnership which falls outside paragraph 4 above, is a resident of no particular
unlisted country (section 333(1) of the Act).

7. Subject to satisfying one of the tests contained in section 340 of the Act, a relevant
partnership may be a controlled foreign company.

Your comments

8. We invite you to comment on this Draft Taxation Determination. We are allowing several
for comments before we finalise the Determination. If you want your comments considered, please
provide them to us within this period.
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Contact Officer: Michael Atfield
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