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Insurance Industry Partnership

Subrogation and third party payments

O This publication provides you with the following level of protection:

This publication (excluding appendixes) is a public ruling for the purposes of the Taxation Administration Act
1953.

A public ruling is an expression of the Commissioner’s opinion about the way in which a relevant provision
applies, or would apply, to entities generally or to a class of entities in relation to a particular scheme or a
class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you in the way set out in the ruling (unless
the Commissioner is satisfied that the ruling is incorrect and disadvantages you, in which case the law may
be applied to you in a way that is more favourable for you — provided the Commissioner is not prevented
from doing so by a time limit imposed by the law). You will be protected from having to pay any underpaid
tax, penalty or interest in respect of the matters covered by this ruling if it turns out that it does not correctly
state how the relevant provision applies to you.

Subrogation and third party payments
Issue

1. The effect of section 78-40 is to provide an increasing adjustment in the hands of the
insurer in relation to that payment, effectively giving rise to a GST liability for the insurer.

2. Section 78-65 provides that a claims payment to a third party will not be consideration for a
taxable supply. That is, the insurer making the payment will not have an input tax credit on the
payment, nor will the third party have a GST liability on the payment.

3. Where both parties are insurers, it appears that on the one hand the receipt of the payment
creates a GST liability whereas on the other no GST liability arises.

4, Is it correct to assume that section 78-65 will prevail and ensure that no GST is payable by
the insurer receiving the subrogation payment?

ATO view

5. Section 78-40 provides for the application of Division 19 in relation to decreasing
adjustments under Division 78 when an insurer receives a payment in settling a claim it has made
in exercise of its rights of subrogation. In other words, the insurer has an increasing adjustment
under Division 19. The insurer does not have a GST liability under Division 9.

6. Section 78-65 operates to provide that the payment to the third party (a payment to an
entity 'made in settlement of a claim under an insurance policy under which the entity is not
insured") is not consideration for a supply. That is, Division 9 does not apply to the payment so the
insurer receiving the payment does not have a GST liability on the payment. As section 78-40 does
not provide for a GST liability under Division 9, but an increasing adjustment under Division 19,
sections 78-40 and 78-65 are not mutually exclusive. They operate on different subject matter.
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7. Where both parties are insurers, the receipt of the payment by the third party insurer can
lead to an increasing adjustment (depending on whether or not the third party insurer has a
decreasing adjustment under Division 78), but does not lead to a GST liability. The insurer making
the payment is not entitled to an input tax credit for the payment.
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