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Goods and Services Tax Determination

Goods and services tax: does an Australian entity
make a taxable supply when it supplies repair services
under a warranty given by a non-resident
manufacturer?

From 1 July 2015, the term ‘Australia’ is replaced in nearly all instances within the GST,
Luxury Car Tax, and Wine Equalisation Tax legislation with the term ‘indirect tax zone’ by the
Treasury Legislation Amendment (Repeal Day) Act 2015. The scope of the new term,
however, remains the same as the now repealed definition of ‘Australia’ used in those Acts.
This change was made for consistency of terminology across the tax legislation, with no
change in policy or legal effect. For readability and other reasons, where the term ‘Australia’ is
used in this document, it is referring to the ‘indirect tax zone’ as defined in subsection 195-1 of
the GST Act.

This Ruling is being reviewed to incorporate the amendments made by Tax and
Superannuation Laws Amendment (2016 Measures No. 1) Act 2016. The changes impact
how GST applies to cross-border supplies. Schedule 1 of this Act (about business to
consumers supplies) applies from 1 July 2017 and Schedule 2 (generally about business to
business supplies) applies from 1 October 2016. For more information see

https://www.ato.qov.au/AusGST.

Preamble

This document was published prior to 1 July 2010 and was a public ruling for the purposes of former
section 37 of the Taxation Administration Act 1953 and former section 105-60 of Schedule 1 to
the Taxation Administration Act 1953.

From 1 July 2010, this document is taken to be a public ruling under Division 358 of Schedule 1 to
the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner’s opinion about the way in which a relevant
provision applies, or would apply, to entities generally or to a class of entities in relation to a
particular scheme or a class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you in the way set out in the ruling
(unless the Commissioner is satisfied that the ruling is incorrect and disadvantages you, in which
case the law may be applied to you in a way that is more favourable for you — provided the
Commissioner is not prevented from doing so by a time limit imposed by the law). You will be
protected from having to pay any underpaid tax, penalty or interest in respect of the matters
covered by this ruling if it turns out that it does not correctly state how the relevant provision applies
to you.

[Note: This is a consolidated version of this document. Refer to the Legal Database
(http://law.ato.gov.au) to check its currency and to view the details of all changes.]
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1. Yes. If you supply repair services to a non-resident:
. who is not in Australia when the repairs are done;
o who acquires the services in carrying on its enterprise, but who is not
registered or required to be registered; and
o the supply is provided, or is required to be provided under an agreement
between the supplier and the non-resident manufacturer, to another entity in
Australia,

then subsection 38-190(3) of the A New Tax System (Goods and Services Tax) Act 1999
(the GST Act) applies and the supply is not GST-free under item 2 in the table in
subsection 38-190(1) of the GST Act. The supply is a taxable supply if the requirements of
section 9-5 of the GST Act are met.

Background

2. Non-resident manufacturers supplying cars and other goods to Australia commonly
supply them either to a resident distributor for subsequent supply to customers directly or
through a dealer network. Alternatively, manufacturers may supply the goods directly to
customers in Australia. Goods supplied by a distributor in Australia may come with a
warranty from the distributor and/or with a warranty from the manufacturer. Goods supplied
by a non-resident manufacturer directly in Australia may be supplied with a warranty from
the manufacturer.

3. The treatment of repairs under warranty from the manufacturer depends on the
arrangements between the manufacturer, the distributor, the customer, and a third party
repairer, if any. This Determination considers whether an Australian entity, which may be a
distributor of the goods or a third party, makes a taxable supply when it supplies repair
services pursuant to a warranty given by the non-resident manufacturer in respect of the
goods. This entity is referred to as the repairer in this Determination.

4, This Determination does not apply to a supply of goods; nor does it apply to a
supply of goods and services in which the services are only incidental to the supply of the
goods (such that the supply is a composite supply of goods?). The attached diagram
illustrates supplies and payments between parties where the non-resident manufacturer
has given a warranty in respect of the goods, and where the repairer is engaged by the
non-resident manufacturer to make the repairs under that warranty.

5. A non-resident manufacturer may also make a payment to an Australian distributor
under an arrangement where the repairs are effected under a warranty that is given to the
customer by the Australian distributor as opposed to the non-resident manufacturer. This
arrangement is considered in Goods and Services Tax Determination GSTD 2006/1.

Explanation

6. The non-resident manufacturer by its warranty is obliged to repair any defect in the
goods that is covered by the warranty. If the non-resident has no presence in Australia
through which it is capable of making the repairs, the goods either will have to be sent
offshore to be repaired, or will have to be repaired in Australia. If the non-resident
manufacturer engages an entity in Australia to undertake the repairs, then that entity

! See GSTR 2001/8 Goods and services tax: apportioning the consideration for a supply that includes taxable
and non-taxable parts.
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makes a supply of repair services to the non-resident manufacturer. This is so regardless
of whether the entity actually performs the repair service itself or engages another entity to
perform the repairs. For example, while the non-resident manufacturer may engage a
distributor to repair goods that are subject to the non-resident manufacturer’s warranty, the
distributor, under separate arrangements, may have its dealers perform the repairs for
efficiency purposes.

7. If the supply of the repair services to the non-resident manufacturer satisfies the
requirements of section 9-5 of the GST Act, the supply is a taxable supply. However, if the
non-resident manufacturer is not in Australia when the repair services are done,? and if the
manufacturer acquires the services in carrying on its enterprise, but is not registered or
required to be registered, the supply of the repair services is GST-free under item 2 in the
table in subsection 38-190(1) of the GST Act, unless subsection 38-190(3) applies.®

8. Under the agreement between the non-resident manufacturer and the Australian
repairer, the Australian repairer will perform repairs that the non-resident manufacturer is
obliged to make to the goods warranted. In most circumstances the entity that takes the
goods in for repair is the customer that purchased the goods from the non-resident
manufacturer, distributor or dealer network. However, in some circumstances the entity using
the goods when a repair becomes necessary may not be the entity that originally purchased
the goods. For example, if goods are re-sold by the original purchaser but remain subject to
the terms of the warranty, the new owner has rights under the warranty and is a customer of
the manufacturer in that respect. Similarly, if goods acquired by an entity from the
non-resident manufacturer are subsequently leased, it may be the lessor or the lessee that
takes the goods in for repair depending on the arrangements under the lease.

9. The Australian repairer’s supply of repair services to the non-resident manufacturer
is the supply of repairing the goods so they can continue to be used. The supply of repair
services is therefore provided to the entity using the goods. Unless circumstances indicate
otherwise, the entity that takes the goods for repair is regarded as the entity that is using
the goods. This is the entity to which the supply is provided. The actual flow of the supply
is to this entity.” The Australian repairer provides the repair services to this entity in
Australia.

10. Accordingly, subsection 38-190(3) of the GST Act applies and the supply is not
GST-free under item 2 of the table in subsection 38-190(1) because, although the supply is
made to the non-resident manufacturer, it is provided to another entity in Australia. The
supply Wi&!)| be a taxable supply if the other requirements of section 9-5 of the GST Act are
satisfied.

% The issue of when an entity is ‘in Australia’ is discussed in GSTR 2004/7 Goods and services tax: in the
application of items 2 and 3 and paragraph (b) of item 4 in the table in subsection 38-190(1) of the A New Tax
System (Goods and Services Tax) Act 1999:

e when is a ‘non-resident’ or other ‘recipient’ of a supply ‘not in Australia when the thing supplied is done’?
e when is ‘an entity that is not an Australian resident’ ‘outside Australia when the thing supplied is done’?

% The application of subsection 38-190(3) is discussed in GSTR 2005/6 Goods and services tax: the scope of
subsection 38-190(3) and its application to supplies of things (other than goods or real property) made to
non-residents that are GST-free under item 2 in the table in subsection 38-190(1) of the A New Tax System
(Goods and Services Tax) Act 1999.

* The concepts of the actual flow and contractual flow of a supply are discussed in GSTR 2005/6.

® It does not matter if the supply of repair services is a composite supply of repair services with the supply of
replacement parts being ancillary to the taxable services of repair or a mixed supply of goods and the
services of repairs because in the latter case both parts of the supply would be taxable. See GSTR 2001/8
about apportioning the consideration for a supply that includes taxable and non-taxable parts.
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Example 1: Repairs made when there is only a warranty from the non-resident
manufacturer to the customer

11. NRElectric, a manufacturer of electrical equipment, has no presence in Australia
and is not registered or required to be registered for GST. NRElectric gives a warranty with
the electrical goods it makes that are sold in Australia. Oz Co is registered for GST and
carries on an enterprise as a repairer of electrical equipment. The parties are not
associates or grouped for GST purposes. Oz Co has an agreement with NRElectric to
carry out the repairs that fall within the terms of the warranty NRElectric gives in respect of
the goods it makes. Oz Co does not sell or distribute NRElectric’s products in Australia; it
is a repairer only. Electrical goods made by NRElectric are subsequently taken to Oz Co
for repair when defective. Oz Co directly bills NRElectric for the repair services it carries
out that are covered by NRElectric’s warranty. No charge is made by Oz Co to the
Australian customer if the repairs fall under NRElectric's warranty.

12. There is a supply of repair services by Oz Co to NRElectric under an agreement
between NRElectric and Oz Co. The agreement is that Oz Co will perform repairs that fall
within the terms of the warranty NRElectric gives in respect of the electrical goods it
makes. The supply is made to NRElectric, but the services are carried out in Australia on
the Australian customer’s electrical goods. The supply is the repair of the electrical goods
brought to Oz Co by the Australian customer. The actual flow of the repair services is to
this entity. The repair services supplied to NRElectric are provided to another entity in
Australia — the customer.

13. Although the supply of the repair services meets the requirements of item 2 in the
table in subsection 38-190(1) of the GST Act, the supply is not GST-free under that item
because subsection 38-190(3) applies. The supply is a taxable supply as the requirements
of section 9-5 of the GST Act are satisfied.

Example 2. Repairs to leased goods under an offshore warranty

14. An Australian mining company, Digger & Co, leases a pumping machine from
Lease Ltd, an Australian entity that specialises in leasing mining equipment. Lease Ltd
acquired the pump from Pumps International, the non-resident manufacturer. The lease is
for three years. The pump was new when Digger & Co took out the lease and it is covered
by a manufacturer’'s warranty for the period of the lease.

15. After nine months of operation, the pump develops a fault and only works at half its
capacity. Lease Ltd advises Digger & Co that Oz Repairer performs the warranty repairs
on these pumps as per an agreement with Pumps International. Digger & Co contacts

Oz Repairer and the parties agree that Oz Repairer will repair the pump on site. As all the
repairs came under the warranty, Oz Repairer sends the account for its services to

Pumps International. There is no charge to Digger & Co or to Lease Ltd by Oz Repairer for
its services.

16. There is a supply of repair services by Oz Repairer to Pumps International under
an agreement between them. The agreement is that Oz Repairs will perform repairs that
fall within the terms of the warranty given by Pumps International in respect of the pumps it
makes. The supply is made to Pumps International, but the services are carried out in
Australia on the Australian customer’s goods. The supply is the repair of the pump by

Oz Repairer so that the pump can continued to be used. The Australian customer,

Digger & Co, is the entity using the pump. The actual flow of the repair services is to this
entity. The repair services supplied to Pumps International are provided to another entity in
Australia — the customer, Digger & Co.
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17. Although the supply of the repair services meets the requirements of item 2 in the
table in subsection 38-190(1) of the GST Act, the supply is not GST-free under that item

because subsection 38-190(3) applies. The supply is a taxable supply for GST purposes
as the requirements of section 9-5 of the GST Act are satisfied.

18. Digger & Co unexpectedly encounters water in one of its shafts and leases an
additional pump manufactured by Pumps International from Lease Ltd for a short period of
three months. This pump is still under warranty.

19. This pump also breaks down during the period of its lease. Following the terms of
the lease Digger & Co returns the pump to Lease Ltd. Lease Ltd subsequently has
Oz Repairer repair the defective pump.

20. As with the repairs to the pump that Digger & Co had under a long term lease,
there is a supply of repair services by Oz Repairer to Pumps International — the repairs to
the pump that became faulty under the short term lease. This supply is made to Pumps
International, but the services are carried out in Australia on the Australian customer’s
pump. The supply made by Oz Repairer is the repair of Lease Ltd’s pump. The actual flow
of the repair services is to this entity. The repair services supplied to Pumps International
are provided to another entity in Australia — the customer, Lease Ltd.

21. Although the supply of the repair services meets the requirements of item 2 in the
table in subsection 38-190(1) of the GST Act, the supply is not GST-free under that item
because subsection 38-190(3) applies. The supply is a taxable supply as the requirements
of section 9-5 of the GST Act are satisfied.

Example 3: Treatment of repairs made under a warranty from the non-resident
manufacturer to the customer

22. Oz Distributor is the Australian distributor of a non-resident manufacturer's (NRM)
cars. Oz Distributor is registered for GST. NRM is not registered for GST and is not an
associate of Oz Distributor or grouped with Oz Distributor for GST purposes. Oz Distributor
distributes the cars in Australia in its own right, not as agent for NRM. NRM provides a
warranty with all the cars it makes that are sold by Oz Distributor. Under an agreement
with NRM, Oz Distributor does such repairs as are necessary to fulfil NRM'’s obligations
under the warranty NRM gave to Oz Distributor’s customer.® The distributor either
performs the repairs itself or has a member of its dealer network perform the repairs under
a separate arrangement. Neither Oz Distributor nor NRM charge the customer for repair
services covered by NRM’s warranty. However, Oz Distributor does charge NRM for its
supplies as provided for in its agreement with NRM.

23. There is a supply of repair services by Oz Distributor to NRM under the agreement
between them. The agreement is that Oz Distributor will perform repairs on the cars that
fall within the terms of the warranty given by NRM. The supply is made to NRM, but the
services are carried out in Australia on the Australian customer’s car. The supply is the
repair of the car brought in by the Australian customer. The actual flow of the repair
services is to the Australian customer.

® This is contrasted with the circumstances in which the distributor effects such repairs that are necessary
pursuant to a warranty given to the customer by the distributor itself. This arrangement is considered in
GSTD 2006/1.
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24, Although the supply of the repair services meets the requirements of item 2 in the
table in subsection 38-190(1) of the GST Act, the supply is not GST-free under that item as
subsection 38-190(3) applies. The supply is a taxable supply as the requirements of

section 9-5 are met.

Date of Effect

25. This Determination applies [to tax periods commencing] both before and after its
date of issue. However, this Determination will not apply to taxpayers to the extent that it
conflicts with the terms of a settlement of a dispute agreed to before the date of issue of
this Determination (see paragraphs 75 and 76 of Taxation Ruling TR 2006/10).

26. [Omitted.]

Commissioner of Taxation
19 April 2006
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