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Goods and Services Tax Ruling

Goods and Services Tax: Exports of goods,
items 1 to 4A of the table in subsection
38-185(1) of the A New Tax System (Goods
and Services Tax) Act 1999

Preamble

This document was published prior to 1 July 2010 and was a public ruling for
the purposes of former section 37 of the Taxation Administration Act 1953 and
former section 105-60 of Schedule 1 to the Taxation Administration Act 1953.

From 1 July 2010, this document is taken to be a public ruling under
Division 358 of Schedule 1 to the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner’s opinion about the way
in which a relevant provision applies, or would apply, to entities generally or
to a class of entities in relation to a particular scheme or a class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you in the
way set out in the ruling (unless the Commissioner is satisfied that the ruling
is incorrect and disadvantages you, in which case the law may be applied to
you in a way that is more favourable for you — provided the Commissioner is
not prevented from doing so by a time limit imposed by the law). You will be
protected from having to pay any underpaid tax, penalty or interest in respect
of the matters covered by this ruling if it turns out that it does not correctly
state how the relevant provision applies to you.

[Note: This is a consolidated version of this document. Refer to the Tax
Office Legal Database (http://law.ato.gov.au) to check its currency and to
view the details of all changes.]

What this Ruling is about

1. This Ruling is about the operation of section 38-185 of A New
Tax System (Goods and Services Tax) Act 1999 (‘GST Act’) which
sets out when supplies of goods are GST-free exports.

2. The Ruling explains the requirements for a supply of goods to
be a GST-free export under items 1 to 4A listed in the table in
subsection 38-185(1) of the GST Act.

3. In particular, this Ruling sets out the Commissioner’s views on:
(a) the meaning of ‘the supplier exports’;
(b) when the export of goods occurs;

(©) when an exporter satisfies the condition that the export
of goods must occur within specified time limits; and

(d) the types of documents that a supplier needs to keep
as evidence of satisfying the requirements for an
export of goods to be GST-free.
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4. The Ruling also addresses the operation of subsection 38-185(3)
of the GST Act and how it expands the scope of items 1 and 2 of the
table in subsection 38-185(1) in certain circumstances. The Ruling also
explains the operation of subsection 38-185(4) and how it expands the
scope of item 2A. These provisions are also impacted where a resident
of an Australian external territory exports goods under the tourist refund
scheme. This Ruling also discusses subsections 38-185(5) and (6)
which are relevant to item 4A of the table in subsection 38-185(1).

5. Section 38-185 applies only to a supply of goods." This Ruling
only covers supplies of goods made by way of sale. It does not cover
supplies of goods made in other ways such as by way of lease or
hire. Section 38-187 applies to supplies of goods by way of lease or
hire where the goods are used outside Australia.

6. This Ruling does not address the supply of transport services
by transport providers during the process of exporting goods.
Section 38-355 sets out when these supplies are GST-free as an
international transport of goods.

7. This Ruling also does not address supplies of things, such as
services or rights, for consumption outside Australia, which are
covered by section 38-190 of the GST Act.

8. All legislative references in this Ruling are to the GST Act, and
all references to an item number are to an item in the table in
subsection 38-185(1), unless otherwise stated.

9. In this Ruling we often refer to commonly used trade terms in
foreign trade such as EXW, FCA, FAS, FOB, CIF, CPT, CIP, and DDP.
For the purposes of this Ruling each of these terms has the meaning
stated in the Incoterms 2010 published by the International Chamber of
Commerce (‘the ICC’). These are set out at Appendix C to this Ruling.

Date of effect

10. This Ruling explains the Commissioner’s view of the law as it
applies both before and after its date of issue..

Note 1: Changes made to this Ruling by an Addendum that issued on
15 August 2007 have been incorporated into this version of the Ruling.'*

Note 2: Changes made to this Ruling by an Addendum that issued on
11 May 2011 have been incorporated into this version of the Ruling.*®

Note 3: Changes made to this Ruling by an Addendum that issued on
18 April 2012 have been incorporated into this version of the Ruling.'®

11. [Omitted.]

! Section 195-1 of the GST Act defines ‘goods’ as meaning any form of tangible
personal property.

A Refer to the Addendum to see how it is that the Addendum amends this Ruling.

18 Refer to the Addendum to see how it is that the Addendum amends this Ruling.

1€ Refer to the Addendum to see how it is that the Addendum amends this Ruling.
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Legislative context

12. Section 9-5 provides that a taxable supply is made if:
(@) you make a supply for consideration;

(b) the supply is made in the course or furtherance of an
enterprise that you carry on;

(c) the supply is connected with Australia; and
(d) you are registered, or required to be registered.

However, the supply is not a taxable supply to the extent that it is
GST-free or input taxed.

13. Supplies of goods are connected with Australia? where the
goods are delivered, or made available, in Australia to the recipient3
or the supply involves the goods being removed from Australia. If the
other requirements of section 9-5 are met these supplies are taxable
supplies, unless the supply is GST-free.

14, A supply of goods, where those goods are exported from
Australia, is GST-free if the requirements of one of the items in the
table in subsection 38-185(1) are met.

15. Items 1 to 4A, the subject of this Ruling, are set out in full
below.

GST-free exports

Item Topic These supplies are GST-free

1 Export of goods A supply of goods, but only if the
supplier exports them from Australia
before, or within 60 days (or such
further period as the Commissioner
allows) after:

(&) the day on which the supplier
receives any of the
consideration for the supply; or

(b) if, on an earlier day, the supplier
gives an invoice for the supply —
the day on which the supplier
gives the invoice.

% Subsections 9-25(1) and (2).
3 Recipient, in relation to a supply, means the entity to which the supply was made,
refer to section 195-1.
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GST-free exports

Iltem

Topic

These supplies are GST-free

2

Export of goods —
supplies paid for by
instalments

A supply of goods for which the
consideration is provided in
instalments under a contract that
requires the goods to be exported, but
only if the supplier exports them from
Australia before, or within 60 days (or
such further period as the
Commissioner allows) after:

(@) the day on which the supplier
receives any of the final
instalment of the consideration
for the supply; or

(b) if, on an earlier day, the supplier
gives an invoice for that final
instalment — the day on which
the supplier gives the invoice.

2A

Export of goods —
supplies to associates
without consideration

A supply of goods without
consideration to an associate of the
supplier, but only if the supplier
exports them from Australia.

Export of aircraft or
ships

A supply of an aircraft or ship, but only
if the recipient of the aircraft or ship
exports it from Australia under its own
power within 60 days (or such further
period as the Commissioner allows)
after taking physical possession of it.

Export of aircraft or
ships — paid for by
instalments

A supply of an aircraft or ship for
which the consideration is provided in
instalments under a contract that
requires the aircraft or ship to be
exported, but only if the recipient
exports it from Australia before, or
within 60 days (or such further period
as the Commissioner allows) after, the
earliest day on which one or more of
the following occurs:

(&) the supplier receives any of the
final instalment of the
consideration for the supply;

(b)  the supplier gives an invoice for
that final instalment;

(c) the supplier delivers the aircraft
or ship to the recipient or (at the
recipient’s request) to another
person.
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GST-free exports

Item Topic These supplies are GST-free
4A Export of new a supply of a ship, but only if:
recreational boats (a) the ship is a new recreational

boat on the earliest day (the
receipt day ) on which one or
more of the following occurs:

(i) the recipient takes
physical possession of the
ship;

(i)  if consideration for the
supply is provided in
instalments under a
contract that requires the
ship to be exported — the
supplier receives any of
the final instalment;

(iiiy  if consideration for the
supply is provided in
instalments under a
contract that requires the
ship to be exported — the
supplier gives an invoice
for the final instalment;
and

(b)  the supplier or recipient exports
the ship from Australia within 12
months (or such further period
as the Commissioner allows)
after the receipt day; and

(c) subsection (6) does not apply at
any time during the" period:
(i)  starting on the receipt day;
and
(i)  ending when the supplier
or recipient exports the
ship.

Ruling

16. Section 38-185 covers the GST treatment of supplies of goods
for export. The table in subsection 38-185(1) lists the supplies of
goods that are GST-free.

17. ltems 1, 2 and 2A require the supplier to export the goods that
are supplied. Under items 3 and 4, which deal with the export of
aircraft or ships, the recipient must export the aircraft or ship. Under
item 4A, which deals with the export of new recreational boats, either
the supplier or recipient must export the ship.
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18. The word ‘export’ is not defined in the GST Act and therefore
it takes its ordinary meaning of sending goods to other countries or
places for sale or exchange, or taking goods out of one country with
the intention of landing them in another. If there is no export of goods
from Australia, items 1 to 4A do not apply.

19. For the purposes of the GST Act, ‘Australia’® includes all land
territory (except external territories), the coastal sea and the installations
described in section 5C of the Customs Act 1901 (‘the Customs Act’).

ltems 1 and 2 — Export of goods

20. Under items 1 and 2, a supply of goods is GST-free where the
supplier exports them from Australia and the export occurs within a
specified time period. Item 1 applies to exports of goods generally.
Item 2 applies where the consideration for the supply is provided in
two or more instalments under a contract where it is an express or
implied term that the goods are to be exported.

21. Both items require, not only that there is an export of goods,
but that the supplier is the entity that exports them.

22. The requirement that the supplier is the entity that exports the
goods is satisfied where either:

(a) the supplier contracts at the supplier's own expense
with an international carrier for the transportation of the
goods to a destination outside Australia; or

(b) the supplier is responsible for delivering the goods to
the operator of a ship or aircraft who, or that, has been
engaged by another party to transport those goods to a
destination outside Australia; or

(c) the requirements of subsection 38-185(3) are met (see
paragraphs 67 to 81).

23. A supplier, therefore, exports goods where the goods are sent
from Australia to another country pursuant to a contract of sale with
terms such as DDP®, CIF®, or CPT’. This is because under these
terms, the supplier is responsible for contracting with a carrier to
transport the goods to a named overseas destination.

‘Australia’ is defined in section 195-1. See further paragraphs 98 to 105 of the
Explanations section of this Ruling.

Delivered duty paid (...named place of destination) - per Incoterms 2010, see
further, Appendix C.

Cost insurance freight (...named port of destination) — per Incoterms 2010, see
further Appendix C.

Carriage paid to (...named place of destination) — per Incoterms 2010, see further
Appendix C.
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24. A supplier also exports goods where the goods are sent from
Australia to another country pursuant to a contract of sale with, for
example, FOB®terms. This is because under these terms, the
supplier is responsible for delivering the goods on board a ship that
has been engaged to carry them to an overseas destination.

25. Similarly, a supplier exports goods where the goods are sent
from Australia pursuant to a contract of sale on FAS® or FCA™ terms,
provided:

o the named place of delivery is an international port or
airport; and
o the carrier to whom the goods are delivered, is the

operator of a ship or aircraft.

26. This is because under these terms, and with the given
provisos, the supplier is responsible for delivering the goods to the
operator of a ship or aircraft who, or that, has been engaged to carry
them to an overseas destination.

27. However, a supplier does not export goods where the
supplier’s responsibility only extends to delivering the goods in
Australia to a person who is not the operator of a ship or aircraft
engaged to carry them out of Australia. A supplier does not export
under a contract of sale with FCA terms where the carrier to whom
the goods are delivered, is not the operator of a ship or aircraft, for
example, a freight consolidator.

28. A supplier is considered responsible for delivery of the goods
to the ship or aircraft operator even if the supplier arranges for
another party, such as a freight forwarder or consolidator to deliver
the goods to the carrier, on the supplier's behalf. However, where
another party acting on behalf of the recipient delivers the goods to
the ship or aircraft operator, the supplier is not the exporter.

29. A supplier who is not the exporter may still be treated as the
exporter where the recipient exports and the requirements of
subsection 38-185(3) are met. If so, the supply can still be GST-free
(see paragraphs 67 to 81).

30. Sometimes goods which are being exported are sold and
resold in a series of transactions. Each supply in the ‘chain’ is
examined individually. Where a supply of goods in that chain is
connected with Australia, the criteria outlined in paragraph 22 for
identifying if a supplier exports for the purposes of item 1 or 2 are
applied to that supplier.

® Free on board ship (...named port of shipment) — per Incoterms 2010, see further
Appendix C.

° Free Alongside ship (...named port of shipment) — per Incoterms 2010 — see
further Appendix C.

19 Eree Carrier (...named place) — as per Incoterms 2010 — see further Appendix C.
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31. Once there is a supply in the chain where the supply is not
connected with Australia, that supply and any subsequent supplies
are outside the scope of the Australian GST net. This is discussed
further in the Explanations section of the Ruling at paragraphs 164 to
187. Examples illustrating these points are also provided.

32. For a supply of goods to be GST-free under item 1 or 2, the
supplier must export the goods before, or within a 60 day period (or
such further period as the Commissioner allows).

33. Given that goods can only leave Australia on board a ship or
aircraft,™ the time at which goods are exported from Australia is the
time at which the ship or aircraft depatrts its final Australian port or
airport and clears the territorial limits of Australia.

34. Accordingly, the timing requirement is met if the ship or
aircraft departs its final Australian port or airport and leaves Australia
before, or within 60 days (or such further period as the Commissioner
allows) after, the time period commences.?

35. The period commences on the day after the earlier of:

(a) the day on which the supplier receives any of the
consideration for the supply (or any of the final
instalment of the consideration for the supply where
the supply is paid for by instalments); or

(b) the day the supplier gives an invoice for the supply (or
gives an invoice for the final instalment of the
consideration for the supply where the supply is paid
for by instalments).

36. However, if a supplier who, or that, contracts for carriage of
the goods from Australia hands over possession of the goods to an
international transport provider™® before or within the 60 day period,
the Commissioner accepts that the timing aspect of the requirement
is met.

" There may be other methods of exporting goods in future, for example, pipelines,
cables or spacecraft, but this Ruling does not address these potential modes of
export.

12 f a time period ends on a Saturday, Sunday or a holiday, the timing requirement is
met if the export occurs on the first day following, which is not a Saturday, Sunday,
or a holiday. This is the effect of section 36 of the Acts Interpretation Act 1901.
Subsection 36(3) of the Acts Interpretation Act 1901 states:

In this section:
holiday, in relation to the time for doing a thing, means:
(@) aday thatis a public holiday in the place in which the thing is to be or
may be done; and
(b) if the thing is to be or may be done at a particular office or other place
—a day on which the place or office is closed for the whole day.

'3 International transport provider is the entity that the supplier has engaged to carry
or arrange the carriage of the goods to the overseas destination. This includes a
freight forwarder, consolidator, air express courier, postal agency, etc, as well as a
shipping line or airline.
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37. If a supplier who, or that, is responsible for delivering the
goods to the operator of a ship or aircraft, delivers those goods before
or within the 60 day period, the Commissioner also accepts that the
timing requirement is met provided that the supplier completes all
other actions necessary to export the goods, for example, obtaining
necessary permits and Customs approvals.

38. In the circumstances described in paragraphs 36 and 37, if the
ship or aircraft departs its final Australian port or airport and leaves
Australia after the end of the 60 day period, the Commissioner
automatically grants an extension of time equal to the additional time
required for the export to occur.

39. In other cases where the supplier is unable to satisfy the 60
day timing requirement, the supplier may apply to the Commissioner
for an extension of time.

40. If the goods are a ship or an aircraft that the supplier exports
under its own power those goods are exported when the ship or
aircraft departs its final Australian port or airport and leaves Australia
for a destination outside Australia.

41. To demonstrate that a supply of goods is a GST-free export,
the supplier must have sufficient documentary evidence to show that
all of the requirements of the items are met. The supplier should
obtain such documentary evidence during the process of exporting
the goods, or within a reasonable period of time after the goods have
been exported.

42. Provided there is no information to the contrary, we consider
that a supplier has sufficient documentary evidence when the supplier
has sufficient documentation for a person independent of the
transaction to reasonably conclude that:

(@) there was a supply of goods;

(b) the supplier was the entity that exported the goods;
and

(© the goods were exported from Australia and within the
specified time limits.

43. The types of documents available to a supplier will vary
depending on the circumstances of the supply. Table 1 of Appendix B
lists the types of transport documentation that a supplier may have,
depending on the mode of transport used to export the goods. Table
2 of Appendix B lists the types of commercial and other
documentation that a supplier may have to explain the transaction.
The lists of documents described in these Appendices are not
exhaustive, but offer guidance to the types of documents available.
Suppliers, of course, may have other evidence which demonstrates
that the requirements of the relevant item are met.



Goods and Services Taxation Ruling

GSTR 2002/6

Page 10 of 79 FOI status: may be released

44, As noted in paragraph 42, one of the requirements which must
be evidenced, is that the goods were exported from Australia. One
example of a situation where the Commissioner considers it
reasonable for an independent party to conclude that goods were
exported is where the supplier holds:

(@) a clear Export Declaration Number (‘EDN’) in respect
of an export entry for the goods; and

(b) a valid transport document issued by a shipping line or
airline showing:

- that the goods were received by the ship or
aircraft operator; and

- that the ship or airline has been contracted to
carry the goods to a destination outside
Australia.

45, However, this is only reasonable when there is no other
information to indicate that the goods were not exported, such as,
advice from the Australian Customs Service that the export entry has
not been acquitted against the outwards cargo manifest of a
departing ship or aircraft.

46. If a supplier, having supplied goods GST-free, subsequently
becomes aware that the goods were not exported to a place outside
Australia, this gives rise to an adjustment event. An adjustment event
includes an event which has the effect of causing a supply to become
a taxable supply.** See further paragraph 216 and Example 14 at
paragraph 217 of the Explanations section of this Ruling.

47. Suppliers may become aware through their own actions or as
a result of information supplied to them by others that the goods were
not exported.

48. An adjustment event also arises if goods are not exported
before the end of the 60 day period (or such further period allowed by
the Commissioner).

49. If an adjustment event occurs in the same tax period as the
GST on the supply is attributable, an adjustment does not arise.
However, if the GST on the supply would have been attributable to an
earlier tax period, the supplier has an increasing adjustment equal to
the amount of GST now payable on that supply.

50. Adjustments for adjustment events are attributed to the tax
period in which the supplier becomes aware of the adjustment.*®

51. Further explanation of items 1 and 2 is provided at
paragraphs 88 to 220 of the Explanation section of the Ruling. Also,
documentary evidence is discussed further at paragraphs 295 to 312.

! Subsection 19-10(1) and paragraphs 62 and 63 of GSTR 2000/19 — Goods and
Services Tax: making adjustments under Division 19 for adjustment events.
!5 Subsection 29-20(1).
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Item 2A — Export of goods — supplies to associates without
consideration

51A. Under item 2A, a supply of goods to an associate without
consideration is GST-free where the supplier exports them from
Australia. The item requires that:

. there is an export of goods, and
. the supplier is the entity that exports the goods.

51B. The requirement that the supplier is the entity that exports the
goods is satisfied where either:

(a) paragraphs 23 to 28 of this Ruling are satisfied; or

(b) the requirements of subsection 38-185(4) are met (see
paragraph 83A of this Ruling).

Items 3 and 4 — Export of aircraft or ships
52. Items 3 and 4 apply to the supply of aircraft or ships.

53. Under item 3, a supply of an aircraft or ship is GST-free, but
only if the recipient of the aircraft or ship exports it from Australia
under its own power within a 60 day period (or such further period as
the Commissioner allows).

54. Item 4 applies where the consideration for the supply of the
aircraft or ship is provided in two or more instalments under a contract
where it is an express or implied term that the goods are to be
exported. The recipient must export the aircraft or ship from Australia
before, or within 60 days (or such further period as the Commissioner
allows) after, the earliest day on which one or more specified events
occur.

55. The recipient is the entity that exports it where the recipient, or
a party engaged by the recipient, physically navigates the aircraft or
ship outside of Australia.

56. Where the supplier exports the ship or aircraft the supply is
not GST-free under item 3 or 4. It may be GST-free under item 1.

57. Under item 3 the 60 day period commences the day after the
recipient (or another person at the recipient’s request) takes physical
possession of the aircraft or ship. For supplies paid for by
instalments, the 60 day period commences the day after the earliest
day on which the supplier receives any consideration for the final
instalment, the supplier gives an invoice for that final instalment or the
supplier delivers the ship or aircraft to the recipient (or person
nominated by the recipient).

58. A ship or aircraft is exported when it departs its final port or
airport and leaves Australia for a destination outside Australia.

59. Accordingly, the timing requirement is satisfied if the ship or
aircraft departs its final Australian port or airport and leaves Australia
before the end of the 60 day period.
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60. To demonstrate that the supply of an aircraft or ship is a
GST-free export, the supplier must have sufficient evidence to show
that all of the requirements of item 3 or 4 are met.

61. Provided there is no information to the contrary, a supplier will
have sufficient documentary evidence when they have documents
sufficient to enable a person independent of the transaction to
conclude reasonably that:

(a) there was a supply of a ship or aircraft;

(b) the recipient was the entity that exported the ship or
aircraft; and

(c) the export occurred and within the specified time limit.

62. In most cases, the supplier will obtain this evidence from the
recipient after departure, or immediately before departure.

63. With a combination of the documents listed in Tables 1 and 2
of Appendix B, a supplier should be able to demonstrate that the
elements of item 3 or 4 are satisfied. Suppliers, of course, may have
other evidence which demonstrates the requirements are met.

64. One example of evidence sufficient to demonstrate to an
independent party that the ship or aircraft was exported is:

(@) a clear EDN in respect of an export entry for the ship or
aircraft; and

(b) a copy of the final certificate of clearance issued by
Customs which shows a destination outside Australia,

provided there is no other information to indicate that the goods were
not exported.

65. If a supplier, having supplied an aircraft or ship GST-free,
subsequently becomes aware that the aircraft or ship was not
exported or not exported within the specified time, this gives rise to an
adjustment event (refer back to paragraphs 46 to 50).

66. Further explanation of items 3 and 4 and of documentary
evidence is provided in the Explanations section of the Ruling at
paragraphs 221 to 235 and 295 to 301 plus 313 to 317 respectively.

Iltem 4A Export of new recreational boats

66A. Item 4A applies to supplies of certain types of new ships made
under contracts entered into on, or after 1 July 2011. The supplies
also must not be made pursuant to rights or options granted before

1 July 2011.

66B. Under this item, a supply of a ship is GST-free if the ship is a
‘new recreational boat’, and it is exported from Australia by the
supplier or the recipient of the boat within 12 months (or such further
period as the Commissioner allows) after the ‘receipt day’ (i.e. the
‘export period’). Additionally, the new recreational boat must not be
used in a disqualifying activity before it is exported (i.e. starting on the
‘receipt day’ and ending when the boat is exported).
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66C. The ‘receipt day’ is the earliest day on which one or more of
the following occurs:

(@)
(b)

(©)

the recipient takes physical possession of the boat;

if consideration for the supply is provided in
instalments under a contract that requires the boat to
be exported — the supplier receives any of the final
instalment; or

if consideration for the supply is provided in instalments
under a contract that requires the boat to be exported —
the supplier gives an invoice for the final instalment.

Subsection 38-185(5) — New recreational boats

66D. Under subsection 38-185(5), a ‘new recreational boat’ is
defined as a ship that:

@)
(b)

(©)

(d)

has not been substantially reconstructed; and

has not been sold, leased or used since the completion
of its construction, except in connection with:

(1) the supply or acquisition of the ship as stock
held for the purpose of sale or exchange in
carrying on an enterprise; or

(i) the supply mentioned in that item, or the
acquisition of the ship by the recipient as
mentioned in that item; and

was designed, and is fitted out, principally for use in
activities done as private recreational pursuits or
hobbies; and

is not a commercial ship.

Subsection 38-185(6) — Activities that disqualify the supply of a
ship from being GST-free under item 4A

66E. Under item 4A, for the supply of a new recreational boat to be
GST-free, the boat must not be used for certain disqualifying activities
during the export period. These activities, with the exception of the
use of a boat in connection with a supplier supplying the boat to the

recipient, are:

@)

(b)
(©)

use of the boat as security for the performance of an
obligation (other than an obligation to repay a loan
relating to the acquisition of the boat);

use of the boat in carrying on an enterprise in Australia;

use of the boat in Australia in carrying on an enterprise
outside Australia, other than the boat being used (i) in
a way that is private or domestic in nature; or (ii) in one
or more activities done as a private recreational pursuit
or hobby; and
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(d) use of the boat as consideration, other than as:

() consideration that consists of the provision of
services by an employee of an enterprise
carried on outside Australia by the recipient of
the boat; or

(ii) consideration that is in respect of a race or
other sporting event in which the recipient of the
boat competes.

66F. Where the ship is not GST-free under item 4A, it may be
GST-free under another item of the table in subsection 38-185(1).

66G. The supplier must have sufficient evidence to prove that all
the requirements for item 4A are met. Provided there is no
information to the contrary, a supplier will have sufficient documentary
evidence when they have a statement from the recipient that the boat
was not used for any of the disqualifying purposes noted above
during the export period and they have other documents sufficient to
enable a person independent of the transaction to conclude
reasonably that:

(a) there was a supply of a new recreational boat, and

(b) the boat was exported by the supplier or the recipient
within the specified time period.

66H. One example of evidence sufficient to demonstrate to an
independent party that the new recreational boat was exported is:

(a) a clear EDN in respect of an export entry for the boat;
and

(b) a copy of the final certificate of clearance issued by
Customs which shows a destination outside Australia,

provided there is no other information to indicate that the boat was
not exported.

661. A supplier may be able to demonstrate that the requirements
under item 4A are satisfied with a combination of documents listed in
Tables 1 and 2 of Appendix B together with a statement from the
recipient that the boat was not used for any of the disqualifying
purposes noted above. The statement should contain explicit
confirmation in relation to each of the disqualifying activities. Aside
from this statement, and the fact that the boat has to be a new
recreational boat within the meaning set out in subsection 38-185(5),
the documentary evidence required under item 4A is essentially the
same as the documentary evidence required for the export of ships
under items 3 and 4. Refer to paragraphs 62 to 65.

66J. If a supplier, having supplied a new recreational boat
GST-free, subsequently becomes aware that the boat was not
exported; or not exported within the specified time; or was used for a
disqualifying activity, this gives rise to an adjustment event (see
paragraphs 46 to 50).
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66K. Further explanation of item 4A and of documentary evidence
is provided in the Explanations section of the Ruling at
paragraphs 235A to 235ZB and 313 to 317 respectively.

Subsection 38-185(3) — supplier treated as exporter for the
purposes of items 1 and 2

67. Under subsection 38-185(3) a supplier who has not exported
goods (as explained at paragraphs 22 to 28), is treated as having
exported them for the purposes of items 1 or 2 if the following
conditions are met:

(a) before the goods are exported, the supplier supplies
them to an entity that is not registered or required to be
registered, (paragraph 38-185(3)(a));

(b) that entity exports the goods from Australia,
(paragraph 38-185(3)(b));

(© the goods have been entered for export within the
meaning of section 113 of the Customs Act;
(paragraph 38-185(3)(c));

(d) since their supply to that entity, the goods have not
been altered or used in any way, except to the extent
(if any) necessary to prepare them for export,
(paragraph 38-185(3)(d));

(e) the supplier has sufficient documentary evidence to
show that the goods were exported
(paragraph 38-185(3)(e)); and

) if that entity is covered by paragraph 168-5(1A)(c) —
the supplier has a declaration by that entity stating that:

(i a payment has not been sought under
section 168-5 for the supply
(subparagraph 38-185(3)(f)(i)); and

(ii) if the goods are wine (within the meaning of the A
New Tax System (Wine Equalisation Tax)
Act 1999 (‘Wine Equalisation Tax’)) — a payment
has not been sought under section 25-5 of that
Act for the supply (subparagraph 38-185(3)(f)(ii)
of the GST Act).™*

However, if the goods are reimported into Australia, the supply is not
GST-free unless the reimportation is a taxable importation.

68. Satisfaction of the requirements in subsection 38-185(3)
means that the supplier is treated for the purposes of items 1 or 2 as
the exporting entity. The GST-free status of the supply then depends
on the other requirements of item 1 or 2 being met. For instance, the
export must occur within the specified time period.

1A The entity will be covered by paragraph 168-5(1A)(c) if the entity is an individual

who resides in an Australian external territory.
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69. Where the recipient who, or that, contracts for the carriage of
the goods delivers the goods to the international transport provider,
the Commissioner accepts that the timing requirement is met in the
same manner as outlined in paragraphs 36 and 38 above. This is also
the case where the recipient delivers the goods to the operator of a
ship or aircraft, provided that the recipient has completed all other
actions necessary to export the goods.

70. In these circumstances, the Commissioner automatically
grants an extension of time equal to the additional time required for
the export to occur if the ship or aircraft departs its final Australian
port or airport and leaves Australia after the end of the 60 day period.

71. For the purposes of paragraph 38-185(3)(a), a supplier has
supplied the goods when the goods are delivered in accordance with
the contract of sale. Where the contract of sale requires physical
delivery to a third party who is acting for the buyer (for example, a
freight forwarder, consolidator etc) such delivery constitutes a supply
to the buyer/recipient, not to the third party.

72. For the purposes of paragraph 38-185(3)(b), ‘that entity
exports the goods’ means that the recipient must export the goods.
This requirement is met where:

(@) the recipient contracts at the recipient’'s own expense
with an international carrier for the transportation of the
goods to a destination outside Australia; or

(b) the recipient is responsible for delivering the goods to
the operator of a ship or aircraft who, or that, has been
engaged by another party to transport those goods to a
destination outside Australia.

73. The condition in paragraph 38-185(3)(c) is met where an
export entry document has been communicated to Customs.

74. For the purposes of paragraph 38-185(3)(d), activities such as
packaging, wrapping, cleaning, disinfecting, dismantling or testing are
considered ‘necessary to prepare’ the goods for export, where it is not
reasonable, given the nature of the goods, to export those goods
without carrying out that activity.

75. As the recipient is the entity that actually exports the goods,
paragraph 38-185(3)(e) specifically requires the supplier to obtain and
hold sufficient documentary evidence to show that the goods were
exported. Without this evidence, it is not possible to treat the supplier
as having exported the goods under subsection 38-185(3). The
holding of sufficient documentary evidence is a condition that must be
satisfied before a supplier can be treated, under that subsection,

as having exported the goods.

75A. If the entity that actually exports the goods is a resident of an
Australian external territory, paragraph 38-185(3)(f) requires the
supplier to also obtain and hold a declaration from the entity that a
refund claim for GST and/or wine equalisation tax has not been made
under the tourist refund scheme.
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76. Under items 1 and 2, the export must occur within a 60 day period
(or such further period as the Commissioner allows). We consider,
therefore, that if the supplier obtains sufficient documentary evidence of
export within the 60 day period (or such further period as the
Commissioner allows for export) or if obtained after the end of this period,
before the due date for lodgment of the next BAS'®, the requirement to
have documentary evidence that the goods were exported is satisfied.

77. If the supplier is unable to obtain sufficient documentary
evidence within this time frame, the requirement that the supplier has
sufficient documentary evidence is not met. The supply, therefore, is
a taxable supply.*” Unless the supplier can take immediate action
which the supplier knows will result in the supplier obtaining, without
delay, the required documentary evidence, the supplier's BAS must
reflect that the supply is taxable.

78. Documentary evidence is sufficient when it provides a
reasonable basis for an independent party to conclude that the goods
were exported. This is discussed further at paragraphs 279 to 290 in
the Explanation section of the Ruling.

79. If any of the other requirements of subsection 38-185(3) are not
met, for example, the goods are not entered for export within the
meaning of section 113 of the Customs Act, the supply is not GST-free
and the supplier is liable to pay GST in respect of the supply.

80. As part of demonstrating that the supply of goods is a GST
free export, a supplier also needs sufficient documentary evidence to
show that all the requirements of paragraphs 38-185(3)(a) to (d) are
met. The supplier should obtain such documentary evidence either
before the goods are exported or within a reasonable period of time
after the goods have been exported.

81. Further explanation of subsection 38-185(3) is provided at
paragraphs 237 to 294 of the Explanation section of this Ruling. Also,
documentary evidence is discussed further at paragraphs 295 to 317
of the Explanations section of the Ruling.

Subsection 38-185(2)

82. A supply of goods covered by any of items 1 to 6 in the table in
subsection 38-185(1) is not GST-free if the supplier reimports the goods
into Australia. That is, if the supplier imports goods into Australia after
having exported them, the original supply of those goods is not GST-free.

83. If the supplier is treated as having exported the goods under
subsection 38-185(3) or 38-185(4), subsection 38-185(2) does not
apply. However, subsections 38-185(3) and 38-185(4) provide that if
the same goods are reimported into Australia after having been
exported by the recipient, the supply is not GST-free unless the
reimportation is a taxable importation.

!® Business Activity Statement.
7 This is provided, of course, the other requirements of section 9-5 are met e.g., the
supply is in the course of an enterprise, the supplier is registered, etc.



Goods and Services Taxation Ruling

GSTR 2002/6

Page 18 of 79

FOI status: may be released

Subsection 38-185(4) — supplier treated as exporter for the
purposes of item 2A

83A. Under subsection 38-185(4) a supplier who has not exported
goods (as explained at paragraphs 22 to 28 of this Ruling), is treated
as having exported them for the purposes of item 2A if the following
conditions are met:

@)

(b)

(©)

(d)

(e)

(f)

before the goods are exported, the supplier supplies
them to an entity that:

0] is an associate of the supplier (subparagraph
38-185(4)(a)(i)); and
(i) is not registered or required to be registered

(subparagraph 38-185(4)(a)(ii));

that associate exports the goods from Australia within
60 days (or such further period that the Commissioner
allows) after the earlier of the following:

0] the day the goods were delivered in Australia to
the associate (subparagraph 38-185(4)(b)(i));
and

(ii) the day the goods were made available in
Australia to the associate
(subparagraph 38-185(4)(b)(ii));

the goods have been entered for export within the
meaning of section 113 of the Customs Act
(paragraph 38-185(4)(c));

since their supply to that associate, the goods have not
been altered or used in any way, except to the extent
(if any) necessary to prepare them for export
(paragraph 38-185(4)(d));

the supplier has sufficient documentary evidence to
show that the goods were exported
(paragraph 38-185(4)(e)); and

if that entity is covered by paragraph 168-5(1A)(c) —
the supplier has a declaration by that entity stating that:

(i) a payment has not been sought under
section 168-5 for the supply
(subparagraph 38-185(4)(f)(i)); and

(ii) if the goods are wine (within the meaning of the
Wine Equalisation Tax Act) — a payment has
not been sought under section 25-5 of that Act
for the supply (subparagraph 38-185(4)(f)(ii) of
the GST Act).!™

17A

The entity will be covered by paragraph 168-5(1A)(c) if the entity is an individual

who resides in an Australian external territory.
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Documentary evidence

84. Suppliers making GST-free supplies, are required to keep
records that explain the transaction and all actions they engage in
that are relevant to that supply.® For GST-free exports this includes
evidence that the goods were (i) exported, and (ii) this occurred within
the specified time limits.

85. If a supplier is unable to obtain documentary evidence that
would enable a party independent of the transaction to conclude
reasonably that the elements of the relevant item are met, the supply
is not treated as GST-free.

86. Documentary evidence is discussed in more detalil at
paragraphs 295 to 317 of the Explanation section of the Ruling.

Explanations

87. For a supply of goods to be GST-free under section 38-185,
the supply must satisfy the requirements of one of the nine items
listed in the table in subsection 38-185(1). This Ruling deals with
items 1 to 4A in the table. Each of these items are considered in
detail below.

Iltems 1 and 2 — Export of goods

88. Iltem 1 deals with the export of goods generally, where the
supplier exports the goods. If the consideration for the supply of those
goods is provided in instalments under a contract that requires the
goods to be exported, item 2 applies.

89. A supply of goods that are exported is GST-free where the
elements of item 1 or 2 of the table in subsection 38-185(1) are
satisfied. The elements are:

(a) there is a supply of goods;
(b) the supplier exports them from Australia; and

(c) the export occurs before or within a 60 day period (or
such further period as the Commissioner allows).

Supply of goods

90. Section 38-185 applies to a supply of goods. A supply of
goods is a supply of any form of tangible personal property.*®
Supplies of things other than goods or real property for consumption
outside Australia may be GST-free under section 38-190.

18 Section 70 and subdivision 382-A of the TAA 1953.
19 Refer the definition of goods in section 195-1.
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91. Section 38-185 does not apply to the movement of goods
within the same entity. For example, where an Australian branch of a
non-resident company moves goods from the Australian branch to the
non-resident head office, there is no supply of goods. A company
cannot make supplies to itself. Goods can be exported without there
being a supply of those goods. However, section 38-185 only
operates where there is a supply of goods.

Supplier exports goods from Australia

92. The supplier must be the entity that exports the goods from
Australia for either item 1 or 2 to apply. If the recipient exports the
goods items 1 and 2 cannot be satisfied unless subsection 38-185(3)
applies (see paragraphs 237 to 294).

Meaning of export

93. The term ‘export’ is not defined in the GST Act. Its ordinary
meaning is ‘to send (commaodities) to other countries or places for
sale, exchange etc.”

94. Similarly, exportation refers to ‘...the sending of commodities
out of a country, typically in trade.’®

95. The Federal Court of Australia commented on the meaning of
export in Australian Trade Commission v. Goodman Fielder Industries
Ltd (1992) 36 FCR 517. At page 523, Beaumont, Gummow and
Einfeld JJ stated:

The ordinary meaning of ‘export’ is to send commodities from one
country to another using the verb ‘send’ as indicating that which
occasioned or brought about the carriage of the commodity from one
country to another.

96. The Federal Court has considered the term export in the
context of the Customs Act, where, like the GST Act, the term is not
defined. In Wesley-Smith v. Balzary (1976-77) 14 ALR 681 Forster J
said:

Export in the first sense no doubt means taking of goods out of a
proclaimed port or across a low water mark with the intention of
landing them at some place beyond Australia.?®

97. It is considered that these ordinary meanings apply in defining
the word ‘export’ in the GST Act. For the purposes of section 38-185,
to export goods is to physically send or take goods out of Australia
with the intention that the goods be landed at a place outside
Australia.

0 Macquarie Dictionary 3™ edition.

1 Macquarie Dictionary 3" edition.

22 pustralian Trade Commission v. Goodman Fielder Industries Ltd (1922)
36 FCR 517 at page 523.

%3(1976-77) 14 ALR 681 at 688.
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Meaning of Australia

98. Because the meaning of export is to send or take goods
outside of Australia, to determine whether goods are in fact exported,
it is necessary to establish the physical boundaries of ‘Australia.’ If
the goods are not actually exported from Australia, neither the
supplier nor the recipient can be an exporter.

99. ‘Australia’ is defined in the GST Act as follows:

‘Australia does not include any external Territory. However, it
includes an installation (within the meaning of the Customs Act) that
is deemed by section 5C of the Customs Act to be part of
Australia’.®*

100. The Acts Interpretation Act 1901 provides that:

o Australia means the Commonwealth of Australia and,
when used in a geographical sense, includes the
Territory of Christmas Island and the Territory of Cocos
(Keeling) Islands, but does not include any other
external Territory.

o external Territory means a Territory, other than an
internal Territory, where an Act makes provision for the
government of the Territory as a Territory.

o internal Territory means the Australian Capital
Territory, the Northern Territory or the Jervis Bay
Territory.?*

101. In addition, the Acts Interpretation Act 1901 provides that
‘Australia’ includes the coastal seas and that Acts have effect in
relation to coastal seas as if they were part of Australia.?® Coastal
sea, in relation to Australia, means:?®

. the territorial sea of Australia; and

) the sea on the landward side of the territorial sea of
Australia and not within the limits of a State or internal
Territory;

and includes the airspace over, and the sea-bed and subsoil beneath,
any such sea.

102. By proclamation made under the Seas & Submerged Lands
Act 1973,%" the outer limit of the territorial sea extends to 12 nautical
miles from the territorial sea baseline.

> Section 195-1.

%A Section 2B of the Acts Interpretation Act 1901.

% Subsections 15B(1) and (2) of the Acts Interpretation Act 1901.

% Subsection 15B(4) of the Acts Interpretation Act 1901.

%" proclamation made in November 1990 under section 7 of the Seas & Submerged
Lands Act 1973.
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103. This means that ‘Australia’ for the purposes of the GST Act
includes all land territory (except external territories), the coastal sea
and the installations described in section 5C of the Customs Act.?®
Typically, the installations referred to in section 5C are oil drilling rigs
and similar mining exploration installations.

104. The application of the meaning of Australia in the context of
exports can be demonstrated by the diagram below.

Sea installation
(s5C Customs Act)

Christmas Is.

External Territory Island in Coastal Sea

Part of Australia

Within @&——@
Australia.

New

v Zealand

105. The above diagram distinguishes between goods that are
exported from Australia, represented by arrows, and goods that are
not exported from Australia, represented by lines. If goods are
exported from Australia, it is then necessary to determine whether the
supplier is the entity that exports the goods.

o

Supplier exports

106. The question of whether the supplier exports, that is, whether
the supplier sends or takes goods from Australia, is answered by
examining the role the supplier plays in bringing about the removal of
the goods from Australia.

107. The supplier is the exporter for the purposes of item 1 or 2, if
the part played by the supplier in bringing about the removal of the
goods from Australia is sufficient to justify the supplier being
described as the sender of those goods out of Australia.

108. The policy intent for requiring the supplier to export is to ensure
that the goods are not used or consumed in Australia. If the supplier
exports the goods, the supplier then knows that the goods are not used
or consumed in Australia, and the goods can be supplied GST-free.

8 gection 5C is quoted in full at Appendix A.
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109. Against this policy background, we consider that the role of
the supplier is sufficient to justify describing the supplier as the entity
that exports goods from Australia, where:

(a) the supplier contracts at the supplier's own expense
with an international carrier for the transportation of the
goods to a destination outside Australia; or

(b) the supplier is responsible for delivering the goods to
the operator of a ship or aircraft who, or that, has been
engaged by another party to transport those goods to a
destination outside Australia.

110. This approach recognises that the supplier has put the goods
into a position which means that the goods are for export and not for
use or consumption in Australia. Also, in each case, it is the acts of
the supplier alone which determine whether the supplier satisfies the
primary element of a GST-free export (i.e., ‘the supplier exports’). The
supplier has access to documents which evidence the particular acts
which the supplier carried out in sending the goods overseas.

111. The location of the recipient of the supply of goods is not
relevant. The recipient may be located in Australia but the supplier
exports the goods if the supplier carries out the acts described in
paragraph 109 above.

112. A third way in which the supplier exports goods from Australia
is prescribed by the GST Act itself. If the requirements of

subsection 38-185(3) are met, the supplier is treated as having
exported the goods.

113. In all three cases, the goods must be actually physically
transported out of Australia. If goods are not in fact exported from
Australia, items 1 and 2 (and items 3, 4 and 4A) do not apply,
regardless of the actions or intentions of the supplier.

114. A supplier contracts for carriage of the goods from Australia at
the supplier's own expense, and therefore exports goods, where the
goods are supplied under a contract of sale with terms such as DDP,
CIF, CFR, CPT or CIP as per Incoterms 2010 (see Appendix C) and
the named port or place of destination is an overseas location. This is
because under these terms the seller is required to contract at the
seller’'s own expense for the carriage of the goods to the named
overseas destination.

115. At a practical level, if goods are exported where the supplier’s
name appears on the international transport document as ‘shipper’,
and the supplier pays the transport operator, the supplier exports.
This is the case even if the supplier recoups the transport costs from
the buyer.
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116. A supplier also, in effect, contracts for the carriage of goods to
a destination outside Australia and, therefore, exports where the
supplier physically carries the goods out of Australia as accompanied
baggage on board a ship or aircraft.?® Further, a supplier satisfies the
export requirement where the supplier itself operates the ship or
aircraft which carries the goods out of Australia.

117. Where the goods supplied are a ship or aircraft which is
exported under its own power, the supplier exports where the supplier
contracts with a person to physically navigate the ship or fly the
aircraft to a destination outside of Australia.

118. Where a supplier does not enter an international contract of
carriage in respect of the goods supplied, it is necessary to look at
where, or to whom, the supplier delivers the goods. If the supplier
delivers the goods to the operator of a ship or aircraft, we accept that
the ‘supplier exports’.

119. Inthe case of ‘break bulk’ commodities and other goods that
are carried out of Australia on board a ship without being packed in a
freight container,® the supplier exports where the supplier delivers
the goods on board, or alongside the ship.

120. Inthe case of a contract of sale with FOB or FAS terms, the
buyer must contract at the buyer’'s own expense for the carriage of
the sale goods by ship from Australia to the overseas destination.
Even though the contract of carriage may be between the buyer and
carrier, the supplier exports the goods for the purposes of items 1 and
2. This is because the supplier is responsible for delivering the goods
to the carrier by loading them on board the nominated ship (FOB
terms) or alongside the ship (FAS terms) in circumstances where the
ship has been engaged to physically transport those goods to a
destination outside Australia.

121. Inthe case of containerised cargo carried out of Australia by
ship, we accept that the supplier exports the goods where the
supplier is responsible for delivering the container into the custody of
the operator of the ship at the port of shipment. This is usually
achieved by physically transferring control of the goods to the
stevedore who is accepting and loading goods for the shipping
operator.

122. Inthe case of goods carried out of Australia by aircraft, the
supplier exports where the supplier delivers the goods into the
custody of the airline at an airport.

2| this case, the ship or aircraft operator has agreed to carry the goods as part of
the contract to carry the passenger. The supplier would require documentary
evidence of the export. For guidance, see documentary requirements for recipients
who export goods as part of their personal luggage at paragraph 283 of this Ruling.

% ‘Freight container’ has the same meaning as defined in section 195-1 of the GST
Act. That is: ‘freight container means a container within the meaning of the
Customs Convention on Containers, 1972, signed in Geneva on 2 December 1972,
as affected by any amendment of the Convention that has come into force.’
A reference to containerised goods in this Ruling refers to goods packed into a
freight container.
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123. It follows that where goods are sold under a contract with FCA
terms, where the named carrier is a shipping line or airline, the
supplier is the exporter. This is the case, even though the buyer
contracts at the buyer’s expense for carriage of the goods to a
destination outside Australia.

124. However, to demonstrate that the supply of goods is a
GST-free export, the supplier still requires evidence that the carrier
has been contracted to carry the goods out of Australia. Ordinarily the
supplier receives a copy of the international transport document or
some other evidence of the contract of carriage (for example, an air
wayhill, consignment note, sea wayhill, Bill of Lading, mate’s receipt).

125. Where a supplier is only responsible for delivery of the goods
at a place inside Australia and to a person in Australia who, or that, is
not a ship or airline operator, the supplier is not considered to be the
exporter. This is the case under an Ex-works (EXW) or Free Carrier
(FCA) contract of sale where the supplier is only required to deliver
the goods either at the supplier’s own premises, or to a carrier, other
than a ship or aircraft operator, named by the buyer. The named
carrier may be an agent of the buyer, a freight forwarder,
consolidator, or any other third party who, or that, is not a ship or
airline operator contracted to carry the goods to an overseas
destination. If the supplier is not the exporter, the supply is not
GST-free under item 1 or 2 unless the requirements of

subsection 38-185(3) are met (see paragraphs 237 to 294).

126. The documentary evidence must show that the goods were
delivered by the supplier on board a ship or into the control of a ship
or aircraft operator, and that the ship or aircraft operator has been
contracted to carry the goods to a destination outside Australia. The
supplier is then able to demonstrate that the requirement, the
‘supplier exports,’ is satisfied.

Export through agent of supplier

127. In some cases, a supplier may engage another party such as
a freight forwarder, consolidator, express courier or other
intermediary to deliver the goods to the ship or aircraft operator.
Although that other party delivers the goods on behalf of the supplier,
it is considered that the supplier is responsible for the delivery. The
supplier is still considered to be the exporter where the supplier’s
agent makes the necessary delivery of the goods to the international
transporter engaged by another.

128. Similarly, a supplier may engage another party to enter the
international contract of carriage on its behalf. In this case, the
supplier is still considered to be the exporter, despite the contract
being arranged through their agent.
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129. To be identified as the exporter in circumstances where the
export arrangements are carried out through an agent, the supplier
needs to obtain documentary evidence from the agent. The evidence
must show that the goods have been delivered to the international
transporter engaged by another, or that the international contract has
been entered into. The supplier must also have documentary
evidence of the relationship with the agent. This could include a letter
of instructions to the agent or other commercial documents,
authorising the agent to arrange delivery or carriage on behalf of the
supplier.

130. Where a supplier does not either contract for the carriage of
the goods from Australia (at the supplier's own expense) or deliver
the goods to the international transporter engaged by another, the
supplier does not export the goods for the purposes of items 1 or 2.
Usually, this would mean the recipient exports the goods. If the
recipient exports the goods, the supply to the recipient may still be
GST-free where the requirements of subsection 38-185(3) are met
(refer to paragraphs 237 to 294).

131. The following examples illustrate which party to a sales
contract is the exporter. References to Incoterms are intended to be
consistent with the meaning of those terms as per the ICC

Incoterms 2010. However, it should be noted that the particular
Incoterm does not in itself determine the exporter. It is the actions that
the supplier performs (which should be in accordance with the
supplier’s contractual obligations) which determines the issue. If the
supplier does not actually either contract for the carriage of the goods
from Australia (at the supplier’'s own expense) or deliver the goods to
the international transporter engaged by another, the supplier does
not export the good