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Goods and Services Tax Ruling

Goods and services tax: arrangements of the
Kind described in Taxpayer Alert TA 2004/2:
Avoidance of GST on the sale of new
residential premises

Preamble

This document is a ruling for the purposes of section 37 of the
Taxation Administration Act 1953. You can rely on the information
presented in this document which provides advice on the operation of
the GST system.

[Note: This is a consolidated version of this document. Refer to the
ATO Legal Database (http://law.ato.gov.au) to check its currency and
to view the details of all changes.]

What this Ruling is about

1. This Ruling provides the Commissioner’s view in relation to
arrangements referred to in Taxpayer Alert 2004/2: Avoidance of
Goods and Services Tax (GST) on the sale of new residential
premises.

2. In particular, it considers:

o whether subsection 51-30(2) of the A New Tax System
(Goods and Services Tax) Act 1999 (GST Act) treats
the sale of the new residential premises by the ‘joint
venture operator’ to a participant as not a taxable
supply; and

o whether Division 165 of the GST Act can apply to the
arrangements.

Date of effect

3. This Ruling explains our view of the law as it applied from

1 July 2000. You can rely upon this Ruling on and from its date of
issue for the purposes of section 37 of the Taxation Administration
Act 1953. Goods and Services Tax Ruling GSTR 1999/1 explains the
GST rulings system and our view of when you can rely on our
interpretation of the law in GST public and private rulings.
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4. If this Ruling conflicts with a previous private ruling that you
have obtained, this public ruling prevails. However, if you have relied
on a private ruling, you are protected in respect of what you have done
up to the date of issue of this public ruling. This means that if you
have underpaid an amount of GST, you are not liable for the shortfall
prior to the date of issue of this later Ruling. Similarly, you are not
liable to repay an amount overpaid by the Commissioner as a refund.

Background

5. Taxpayer Alert TA 2004/2 (‘the Alert’) was issued on

8 January 2004. It describes arrangements using Division 51" of the
GST Act to attempt to avoid GST on the supply of new residential
premises.

6. The parties to such arrangements purportedly form a joint
venture for the construction and sale of residential premises. The
entity nominated as the joint venture operator (‘the joint venture
operator’) purports to sell the completed premises to a participant in
the ‘joint venture’.

7. It is argued that the sale of the premises by the joint venture
operator to the participant is not a taxable supply because of
subsection 51-30(2).% .

8. It is also argued that, following the sale by the joint venture
operator to the participant, the premises are no longer ‘new residential
premises’. On this basis, the subsequent supply of the residential
premises to third parties is claimed to be input taxed.’

Features of the arrangements

9. The Tax Office has now examined the arrangements, which
exhibit some or all of the following features:

€)] Participants are usually introduced to the arrangement
by a tax adviser;

(b) Two or more entities enter into an arrangement, which
they refer to as a ‘joint venture’, for the purpose of
constructing and marketing residential premises;

! Unless otherwise stated, all legislative references in this Ruling are to the GST Act.

% Subsection 51-30(2) provides that a supply made by the joint venture operator of a
GST joint venture to a joint venture participant is not a taxable supply if the
participant acquires the thing supplied for consumption, use or supply in the
course of the activities for which the joint venture was entered into.

¥ Section 40-65.
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(©)
(d)

(€)

(f)

(9)

(h)

(i)

The entities apply for approval as the participants in a
GST joint venture;®

One of the entities is nominated as the GST joint
venture operator;

The joint venture operator owns or acquires land and
engages a construction company, which may be an
associate, to construct residential premises on the land;

The joint venture operator purports to sell the
completed residential premises to a participant in the
arrangement. In this regard, legal title to the premises
is transferred from the joint venture operator and a
monetary consideration is paid by the participant to the
joint venture operator. This supply is said to be not a
taxable supply by virtue of subsection 51-30(2) of the
GST Act;

The participant that acquires the premises from the
joint venture operator sells the premises to third parties,
and treats the sales as input taxed for GST purposes.
Having previously been sold by the joint venture
operator to the participant, the premises are claimed to
no longer be ‘new residential premises’;”

Notwithstanding that supplies of the premises by the
participant to third parties are treated as being input
taxed, input tax credits in respect of construction and
other costs are claimed; and

The proceeds of the sale of the residential premises to
third parties are distributed amongst the participants in
the arrangement. This is achieved in part by the
participant that sells to third parties paying a purchase
price for the premises to the entity nominated as the
joint venture operator, as consideration for its
acquisition of the premises from that entity.

Our view on these arrangements is set out in this Ruling.

%A For tax periods starting on or after 1 July 2010, the approval of the Commissioner
is no longer required for two or more entities to become participants in a GST
joint venture. However, the nominated joint venture operator is required to notify
the Commissioner, in the approved form, of the formation of the joint venture as
a GST joint venture — see section 51-5.

* “New residential premises’ is defined in section 40-75.
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Legislative context

10.  Subsection 51-5(1) provides that the Commissioner must
approve two or more entities as the participants in a GST joint venture®
if certain requirements are satisfied. These include a requirement that
the application nominates one of those entities, or another entity, to be
the joint venture operator of the joint venture (paragraph 51-5(1)(e)).>*

11.  Subsection 51-30(1) provides that the GST payable on a taxable
supply or taxable importation that the joint venture operator makes, on
behalf of another entity that is a participant in the joint venture, in the
course of the activities for which the joint venture was entered into:

@) is payable by the joint venture operator; and
(b) is not payable by the participant.

In this way, the liability for GST on a supply made by the joint
venture operator as agent for the participant, which would ordinarily
fall upon the participant as the principal, is imposed on the joint
venture operator rather than the participant.®

12. However, subsection 51-30(2) goes on to provide that a supply
that the joint venture operator makes is treated as if it were not a
taxable supply if:

(@) it is made to another entity that is a participant in the
joint venture; and

(b) the participant acquired the thing supplied for
consumption, use or supply in the course of the
activities for which the joint venture was entered into.’

®> GSTR 2004/2 provides the Commissioner’s view in relation to the meaning of
‘joint venture’ for GST purposes.

*A For tax periods starting on or after 1 July 2010, entities are no longer required to
apply for the approval of the Commissioner to become participants in a GST joint
venture. Paragraph 51-5(1)(e) provides that from that date, two or more entities
need only agree to the formation of a GST joint venture in writing, and
paragraph 51-5(1)(ea) requires that one of those entities, or another entity, be
nominated in the agreement to be the joint venture operator of the joint venture.
Paragraph 51-5(1)(eb) requires the nominated joint venture operator to notify the
Commissioner, in the approved form, of the formation of the joint venture as a
GST joint venture.

® Section 51-35 similarly gives the joint venture operator the entitlement to input tax
credits that would otherwise be an entitlement of the participant in respect of
creditable acquisitions and creditable importations made by the joint venture
operator on behalf of a participant in the course of activities for which the joint
venture was entered into.

" See also Goods and Services Tax Determination GSTD 2004/2 for a discussion of
the operation of subsection 51-30(2) in the context of supplies made by the entity
nominated as the joint venture operator to entities that are participants in the GST
joint venture.
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13.  Sales of real property may be input taxed under section 40-65
to the extent that the property is residential premises to be used
predominantly for residential accommodation. However, the sale is
not input taxed if the premises are new residential premises
(paragraph 40-65(2)(b)). Accordingly, sales of new residential
premises are taxable supplies if the requirements of section 9-5 are
satisfied.

14. Premises are ‘new residential premises’ if they have not
previously been sold as residential premises.®

Ruling

15. The sale of new residential premises by the entity nominated
as the joint venture operator to a participant, under the arrangements
of the type described in Taxpayer Alert TA 2004/2: Avoidance of
Goods and Services Tax (GST) on the sale of new residential
premises, is a taxable supply. Subsection 51-30(2) does not apply to
treat the sale of premises covered by these arrangements as not a
taxable supply.

16. Depending on the circumstances of each case, Division 165
can apply to arrangements of the type described in Taxpayer Alert
TA 2004/2.

Explanation

Subsection 51-30(2)

17. There are two alternative elements to the Commissioner’s view
that subsection 51-30(2) does not apply to the sale by the entity
nominated as the joint venture operator to a participant in the
arrangements described at paragraph 9. These can be summarised as:

. The arrangement is not a joint venture for GST purposes;
and
. The participant does not acquire the premises for

consumption, use or supply in the course of the activities
for which the joint venture was entered into.

® paragraph 40-75 (1)(a). However, premises are not new residential premises if
they have previously been the subject of a long term lease, or have been rented as
residential premises for a period of 5 years (subsection 40-75(2)).
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A. Arrangement not a ‘joint venture’ for GST purposes

18.  Since the arrangements do not involve the sharing of product
or output, the Commissioner considers that the arrangements are not
joint ventures for GST purposes.

19. It follows that the participants are unable to be approved as
participants in a GST joint venture and that subsection 51-30(2)
therefore cannot apply to the sale of the premises from the entity
nominated as the joint venture operator to the participant.®”

20. In relation to existing arrangements, the fact that the
Commissioner may have approved as a GST joint venture®® the
participants in an arrangement represented to the Tax Office as being
a joint venture does not override the specific requirements of
subsection 51-30(2). Subsection 51-30(2) cannot apply in these
circumstances if the arrangement is not a joint venture.

21. For further details of the Commissioner’s view in respect of
the requirements for a joint venture for GST purposes, see Goods and
Services Tax Ruling GSTR 2004/2° which explains the requirements
for a GST joint venture.

B. Participant does not acquire the premises *...for consumption,
use or supply in the course of the activities for which the joint
venture was entered into’

22.  Subsection 51-5(1) provides that the Commissioner must
approve two or more entities as the participants in a GST joint venture
if certain requirements are satisfied.” Paragraph 51-5(1)(a) includes
the requirement that the joint venture is a joint venture for the
exploration or exploitation of mineral deposits, or for a purpose
specified in the regulations (‘specified purpose’).

¥ For tax periods starting on or after 1 July 2010, the approval of the Commissioner
is no longer required for two or more entities to become participants in a GST
joint venture. However, the nominated joint venture operator is required to notify
the Commissioner, in the approved form, of the formation of the joint venture as
a GST joint venture — see section 51-5.

8 For tax periods starting on or after 1 July 2010, the approval of the Commissioner
is no longer required for two or more entities to become participants in a GST
joint venture. However, the nominated joint venture operator is required to notify
the Commissioner, in the approved form, of the formation of the joint venture as
a GST joint venture — see section 51-5.

® Goods and services tax: what is a joint venture for GST purposes?

%A For tax periods starting on or after 1 July 2010, the approval of the Commissioner
is no longer required for two or more entities to become participants in a GST
joint venture. However, the nominated joint venture operator is required to notify
the Commissioner, in the approved form, of the formation of the joint venture as
a GST joint venture — see section 51-5.
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23. Under paragraph 51-5.01(1)(f) of the A New Tax System
(Goods and Services Tax) Regulations 1999, the “design, or building,
or maintenance, of residential or commercial premises’ is a specified
purpose.

24.  We consider that, in referring to the “...activities for which the
joint venture was entered into’, subsection 51-30(2) is referring to
activities which are part of the specified purpose for which the joint
venture was approved.*®

25.  The parties may between themselves agree that other activities,
such as the re-sale of the premises by the participant to third parties,
are part of the activities for which the joint venture is entered into.
However, this does not have the effect of extending the operation of
Division 51, including subsection 51-30(2), to activities which are not
specified purposes.

26.  The resale of the premises by a participant is not part of the
specified purpose of design, building or maintenance of residential or
commercial premises. It follows that subsection 51-30(2) does not
apply to the sale of premises to the participant.

217, Further, since it is, in the Commissioner’s view, a requirement of
a joint venture that the arrangement is entered into for the purpose of the
participants obtaining a share of the product or output, the subsequent
disposal of a participant’s share of the product or output is not part of the
activities of the joint venture. In the context of joint ventures for the
construction of premises, a participant’s share of the output is a share of
the premises, for example, a specified number of units in a home unit
development. Having obtained their share of the output, the
participant’s subsequent sale of the units is not part of the joint venture.
Put another way, each participant may sell, retain, rent out or otherwise
deal with their share of the output of the joint venture. It is unrealistic,
in the Commissioner’s view, to regard acquisitions for the purpose of
those activities as acquisitions “for consumption, use or supply in the
course of activities for which the joint venture was entered into’.

28. It follows that, if premises are sold to a participant for its own
purpose of resale, the participant has not ‘acquired the [premises] for
consumption, use or supply in the course of the activities for which
the joint venture was entered into’ in terms of subsection 51-30(2).
The participant acquires the premises for its own purposes of resale
which are separate from and not part of the activities for which the
joint venture was entered into.

%8 For tax periods starting on or after 1 July 2010, the approval of the Commissioner
is no longer required for two or more entities to become participants in a GST
joint venture. However, the nominated joint venture operator is required to notify
the Commissioner, in the approved form, of the formation of the joint venture as
a GST joint venture — see section 51-5.
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29.  Accordingly, it is the Commissioner’s view that the sale of the
premises by the entity nominated as the joint venture operator to the
participant under these arrangements is a taxable supply if the
requirements of section 9-5 are satisfied.

Alternative view

30.  There is an alternative view that subsection 51-30(2) does treat
the sale by the entity nominated as the joint venture operator to a
participant as not a taxable supply.

31. One basis for this alternative view is that obtaining of the
output or product of a joint venture is a central feature of a joint
venture. Therefore, on this view, it must have been intended by the
legislature that a supply for that purpose would not be subject to GST.

32. In this regard, it is important to note that the Commissioner’s
view is not that the means by which a participant obtains its share of
the product or output of a joint venture is a taxable supply. Whether a
taxable supply arises depends upon whether the requirements of
section 9-5 are satisfied.

33. It is not possible to make a definitive statement that will cover
all possible joint venture arrangements. The GST implications of each
arrangement must necessarily depend on the facts in the particular
case. However, in many cases the requirements of section 9-5 would
not be satisfied in respect of the arrangements by which a participant
in a joint venture obtains its share of the product or output of the
venture.

34. For example, joint venture arrangements are common in the
mining industry. Each participant in a mining joint venture may own
a share of the mining tenement. Under the terms of a joint venture for
mining, say, coal, each participant is entitled to a share of the coal
extracted from the site by the joint venture operator on behalf of the
participants. In that case, having regard to the relevant facts in each
case, it may be doubtful whether there would be a supply by the joint
venture operator to the participants in respect of their shares of the
coal. Each participant is merely receiving their entitlement under the
terms of the joint venture. Any transfer of possession of one
participant’s share of the output by the joint venture operator to that
participant may be made as agent for the participant. In that case,
there would be no supply for GST purposes. In any case, if under the
terms of the particular joint venture, there is no consideration for a
supply or an insufficient nexus between any consideration and the
supply, there is no taxable supply under the basic rules.
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35.  Similarly, in a joint venture for the construction of residential
premises each participant may receive a specified number of home
units in a unit development as their share of the product or output of
the joint venture. In this case, if the legal title to the units is held by
one of the participants, such as the joint venture operator, it may be
necessary for the legal title to each unit to be transferred to the
participant entitled to that unit under the terms of the joint venture.
However, if there is no consideration for the transfer of the title, there
is no taxable supply in these circumstances.’® Whether there is
consideration is a question of fact to be determined having regard to
the documentation and other relevant circumstances in each case.

36. The second argument for the alternative view is that if the
supply by the entity nominated as the joint venture operator to the
participant under the arrangements is a taxable supply, this would
leave subsection 51-30(2) with no operation, a result which cannot
have been intended by the legislature.

37.  The Commissioner does not accept this argument as
subsection 51-30(2) continues to have its intended operation on the
Commissioner’s interpretation of the provision. For example, there is
nothing in the Commissioner’s view of the operation of

subsection 51-30(2) that would prevent the subsection from treating
the supply of services by the joint venture operator to the participants
for the specified purpose of the joint venture, such as managing the
joint venture operations or carrying out the joint venture operations on
their behalf, as not taxable. In that case, the participants acquire the
services for ‘consumption’ or ‘use’ in the course of the joint venture
activities.

38. A further argument for the alternative view is that the supply
by the entity nominated as the joint venture operator to the participant
under the arrangements described in this Ruling does involve the
participant acquiring the thing supplied “in the course of activities for
which the joint venture was entered into’. Under this view, the
purpose for which each participant enters into the arrangements is to
obtain residential premises for sale. Therefore, according to this view,
when the participant acquires the premises for sale it does so in the
course of the activities for which the joint venture was entered into.

10 This may be so even if the transferor and transferee are ‘associates’, and the
transferee does not acquire the unit solely for a creditable purpose, such that
Division 72 could potentially apply to require GST to be calculated on the
GST-exclusive market value of the supply. Where the bare legal title is supplied
to an entity which is already the beneficial owner under the terms of the joint
venture, the market value of the supply may be nil. Further, the joint venture
operator may transfer the title as agent for the beneficiary.
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39.  The Commissioner does not accept this argument.

Subsection 51-30(2) does not, in its terms, require consideration of the
purpose of the individual participants in entering into the activities.
Rather, it requires a focus upon the activities for which the joint
venture was entered into. The Commissioner’s view is that the
relevant activities are those relating to the design, building or
maintenance of the premises. The subsequent sale of the premises
may be the underlying purpose of the participants in entering into the
joint venture, but it is not, in the Commissioner’s view, the activities
for which the arrangements are entered into.

40. In summary, the Commissioner considers that

subsection 51-30(2) was not intended to operate in the circumstances
described in Taxpayer Alert TA 2004/2 and as set out in this Ruling.
In those circumstances, there is a supply for consideration which is a
taxable supply as the requirements in section 9-5 are satisfied.

New residential premises

41. If, contrary to our view, the supply by the joint venture
operator to the participant under these arrangements is covered by
subsection 51-30(2), it does not follow that the subsequent sale by the
participant to a third party is input taxed. We consider that it is
improbable that it was ever intended that a supply of that kind would
be regarded as a previous sale for the purposes of the definition of
‘new residential premises’. That would be inconsistent with the
evident policy of the legislation that new residential premises first sold
after the introduction of GST should bear GST. We consider that a
Court would prefer a construction of the words “previously sold as
residential premises’ that did not lead to that improbable outcome.**

Division 165 (Anti-avoidance)

42. In our view, the sale of the premises by the joint venture
operator to a participant is a taxable supply for the reasons outlined
above. Therefore the arrangements do not give rise to a GST benefit
in respect of the sale of the premises by the joint venture operator to a
participant being treated as not a taxable supply.

1 See the joint judgment of McHugh ACJ and Gummow and Hayne JJ in Network
Ten Pty Limited v TCN Channel Nine Pty Ltd [2004] 14 at paragraph 11, citing
with approval the following comments of the High Court in CIC Insurance Ltd v
Bankstown Football Club (1997) 187 CLR 384 at 408: “...inconvenience or
improbability of result may assist the court in preferring to the literal meaning an
alternative construction which, by the steps identified above, is reasonably open
and more closely conforms to the legislative intent’.
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43. However, in the alternative, or additionally, consideration may
be given to the application of the general anti-avoidance provisions of
Division 165 if in the particular circumstances of a case the
arrangements give rise to a GST benefit. Under that Division, the
Commissioner may negate the GST benefit an entity obtains from a
scheme if the dominant purpose or principal effect of the scheme is to
give an entity such a benefit.

44. A GST benefit may arise if, contrary to the Commissioner’s
view, subsection 51-30(2) treats the supply of the premises by the
joint venture operator to the participant for resale as not a taxable
supply. In that case, the benefit may arise as a consequence of the
subsequent supply of the premises to a third party being input taxed.

45. A GST benefit may also arise where, for instance, the supply
by the entity nominated as the joint venture operator to the participant
is for a consideration less than the consideration for the supply by the
participant to the third party.

46.  Section 72-70 may apply if:

o the entity nominated as the joint venture operator and
the participant to whom the premises are sold are
‘associates’;

o the participant does not acquire the premises solely for

a creditable purpose. The participant does not acquire
the premises for a creditable purpose if it acquires the
premises for making supplies that would be input taxed
under section 40-35 (residential rent) or section 40-65
(supplies of residential premises that are not new
residential premises); and

o the consideration for the supply of the premises by the
joint venture operator to the participant is less than their
GST-inclusive market value.

47.  Where section 72-70 applies, the value on which GST is
calculated under section 9-70 is the GST-exclusive market value. In
that case, depending on the particular circumstances, there may be no
overall GST benefit from the arrangements.

48.  However, if GST is calculated under section 75-10 (margin
scheme), section 72-70 does not apply, since the GST in that case is
calculated by reference to the “margin’ rather than the “value’.
Accordingly, if the entity nominated as the joint venture operator has
chosen to calculate GST on the supply of the premises to the
participant under the margin scheme, there may be a GST benefit.
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49. In considering whether a GST benefit has been obtained, the
Commissioner will have regard to the amount of GST which would
have been payable if the premises had been sold directly to the third
party, in the same condition and at the same time as they were sold by
the participant to the third party. There may be a GST benefit if the
amount of GST payable is less than the GST that would have been
payable if the premises were sold directly to a third party without the
intermediate sale to the participant who on-sells to the third party.

50.  This may be so even if the premises are sold by the entity
nominated as the joint venture operator to the participant for their full
market value at the time of that sale, if the consideration for the
ultimate sale by the participant to the third party is a higher amount.
That might occur where additional value is added after the first sale or
if the market value of the premises has increased.

51. Division 165 must be applied on a case by case basis. In each
case, the Commissioner must give proper consideration to the
individual circumstances of entities before making a decision on the
application of Division 165. However, based on the features set out
above,'? and having regard to the matters set out in

subsection 165-15(1), it is likely that it would be concluded that the
sole or dominant purpose of the entities in entering into or carrying
out the scheme consisting of the whole, or some part of, the
arrangement for sale of the premises by the joint venture operator to
the participant, or the principal effect of the scheme or part of the
scheme, would be to obtain a GST benefit by causing the supply of the
premises by the participant to a third party to be input taxed.

52. Developers or other entities that have entered into or are
contemplating entering into an arrangement similar to the
arrangements described in this Ruling, and who believe that the
arrangement implemented or proposed to be implemented in their case
is distinguishable from those arrangements, may wish to apply to the
Commissioner for a private ruling.

12 That the transfer from the joint venture operator to the participant bears stamp
duty that would not be payable if the owner sold directly to third party purchasers
is also a relevant factor for consideration.
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Alternative view®

53.  There is an alternative view that the Commissioner is unable to
negate a GST benefit that may be obtained from arrangements of this
kind.

54.  That view is based on paragraph 165-5(1)(b) which has the
effect that Division 165 does not operate if the GST benefit is
‘attributable to the making, by any entity, of a choice, election,
application or agreement that is expressly provided for by the GST
law’. Division 51 expressly provides for entities to apply for approval
as a GST joint venture. Hence, it is argued, paragraph 165-5(1)(b)
applies and the Commissioner therefore cannot apply Division 165 to
negate the benefit of the arrangements.

55.  The Commissioner does not accept this argument. It is the
Commissioner’s view that, where there is a GST benefit under these
arrangements, that benefit is not attributable to the approval of the
participants as a GST joint venture. The benefit is that the supply of
the premises to third parties which would, but for the scheme, be a
taxable supply, is input taxed under section 40-65.

56.  That benefit is not attributable to the application for approval
of the participants as a GST joint venture. Rather, it is attributable to
the structuring of the arrangements so that there is an intermediate sale
by the entity nominated as the joint venture operator to the participant
that on-sells to third parties. It is that intermediate sale that results in
the premises not being ‘new residential premises’ at the time of the
supply to third parties. In other words, it is that intermediate sale, not
the approval as a GST joint venture, that results in the benefit of the
supply of the premises to third parties being input taxed.

Detailed contents list
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is no longer required for two or more entities to become participants in a GST
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a GST joint venture — see section 51-5.
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