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Goods and Services Tax Ruling

Goods and services tax: in the application
of items 2 and 3 and paragraph (b) of

item 4 in the table in subsection 38-190(1)
of the A New Tax System (Goods and
Services Tax) Act 1999:

e whenis a ‘non-resident’ or other
‘recipient’ of a supply ‘not in
Australia when the thing supplied
Is done’?

e when is ‘an entity that is not an
Australian resident’ ‘outside
Australia when the thing supplied
Is done’?

Preamble

This document is a ruling for the purposes of section 37 of the Taxation
Administration Act 1953. You can rely on the information presented in this
document which provides advice on the operation of the GST system.

What this Ruling is about

1. This Ruling examines when a supply is made to a
‘non-resident’ or other ‘recipient’ of a supply who is ‘not in Australia
when the thing supplied is done’ for the purposes of items 2 and 3 in
the table in subsection 38-190(1) of the A New Tax System (Goods
and Services Tax Act) 1999 (the GST Act). Subsection 38-190(1) sets
out supplies of things (other than goods or real property) that are
GST-free.

2. The Ruling also examines when a supply that is made in
relation to rights is made to an entity that is not an ‘Australian
resident’ and is ‘outside Australia when the thing supplied is done’ for
the purposes of paragraph (b) of item 4.
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3. In particular, the Ruling explains for an entity that is either an
individual, company, partnership, corporate limited partnership or
trust:

. when a supply is made to an entity that is a
‘non-resident’ or ‘an entity that is not an Australian
resident’ for the purposes of item 2 and paragraph (b)
of item 4 respectively;

o when a supply is made to an entity for the purposes of
item 3;
° when an entity is ‘not in Australia’ or is ‘outside

Australia’ when the thing supplied is done; and

o what apportionment is required if an entity is ‘not in
Australia’ or is ‘outside Australia’ for only part of the
time when the thing supplied is done.

4. The Ruling also considers the operation of

subsection 38-190(4). This subsection operates to extend the scope
of item 3 by deeming certain supplies® to be made to an entity that is
‘not in Australia’.

5. This Ruling does not otherwise address the operation of the
provisions of section 38-190.

6. Unless otherwise stated, all legislative references in this
Ruling are to the GST Act and all references to an item number are to
an item in the table in subsection 38-190(1).

Date of effect

7. This Ruling explains our view of the law as it applied from

1 July 2000. You can rely upon this Ruling on and from its date of
issue for the purposes of section 37 of the Taxation Administration
Act 1953. Goods and Services Tax Ruling GSTR 1999/1 explains the
GST rulings system and our view of when you can rely on our
interpretation of the law in GST public and private rulings.

8. If this public ruling conflicts with a previous private ruling that
you have obtained, the public ruling prevails. However, if you have
relied on a private ruling, you are protected in respect of what you
have done up to the date of issue of this public ruling. This means
that if you have underpaid an amount of GST, you are not liable for
the shortfall prior to the date of issue of this later Ruling. Similarly,
you are not liable to repay an amount overpaid by the Commissioner
as a refund.

! Supplies that are made under an agreement with an Australian resident but
provided to another entity outside Australia.
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Withdrawal and replacement of paragraph 68 of GSTR 2000/312

9. An Addendum to Goods and Services Tax Ruling

GSTR 2000/31 omits paragraph 68 (old paragraph 68) of

GSTR 2000/31 and replaces it with a paragraph that refers the reader
to this Ruling to determine when an entity is not in Australia for the
purposes of items 2 and 3 of subsection 38-190(1). GSTR 2000/31,
as amended, applies from 8 July 1999. If, however, you have relied
on the old paragraph 68 you are protected in respect of what you
have done up to the date of issue of the Addendum. This means that
if you have underpaid an amount of GST, you are not liable for the
shortfall prior to the date of issue of this Addendum. Similarly, you are
not liable to repay an amount overpaid by the Commissioner as a
refund.

Legislative context

10. Section 9-5 provides that a taxable supply is made if:
@) you make the supply for consideration;

(b) the supply is made in the course or furtherance of an
enterprise that you carry on;

(©) the supply is connected with Australia; and
(d) you are registered, or required to be registered.

However, the supply is not a taxable supply to the extent that it is
GST-free or input taxed.

11. A supply is GST-free if it is GST-free under Division 38 or
under a provision of another Act.®

12. Subdivision 38-E sets out when exports of goods and other
supplies for consumption outside Australia are GST-free. The
Subdivision comprises:

o section 38-185 — exports of goods;

o section 38-187 — lease or hire of goods for use outside
Australia;

o section 38-188 — tooling used by non-residents to

manufacture goods for export; and

o section 38-190 — supplies of things, other than goods
or real property, for consumption outside Australia.

13. The relevant section for the purposes of this Ruling is
section 38-190.

2 GSTR 2000/31 Goods and services tax: supplies connected with Australia.
% paragraph 9-30(1)(a).
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14. Subsection 38-190(1) comprises five items which set out
supplies of things other than goods or real property that are GST-free.
If the requirements of one of those items are met the supply is
GST-free, provided subsections 38-190(2) or (3) do not negate that
GST-free status. A supply that is not GST-free under one of the items
in subsection 38-190(1) may be GST-free under one of the other
items.

15. Subsection 38-190(2) provides that a supply covered by any
of the items 1 to 5 in the table in subsection 38-190(1) is not GST-free
if it is the supply of a right or option to acquire something the supply
of which would be connected with Australia and would not be
GST-free.*

16. Subsection 38-190(3) provides that, without limiting
subsection 38-190(2), a supply covered by item 2 in the table is not
GST-free if:

(@) it is a supply under an agreement entered into, whether
directly or indirectly, with a non-resident; and

(b) the supply is provided, or the agreement requires it to
be provided, to another entity in Australia.

17. Subsection 38-190(4) extends the scope of item 3. The
subsection provides that a supply is taken, for the purposes of item 3,
to be a supply made to a recipient who is not in Australia if:

@) it is a supply under an agreement entered into, whether
directly or indirectly, with an Australian resident; and

(b) the supply is provided, or the agreement requires it to
be provided, to another entity outside Australia.

* Refer to paragraphs 41 to 42 and 143 to 150 of GSTR 2003/8 Goods and services
tax: supply of rights for use outside Australia — subsection 38-190(1), item 4,
paragraph (a) and subsection 38-190(2).
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18.

as follows:

Items 2, 3 and 4 appear in the table in subsection 38-190(1)

Supplies of things, other than goods or real property, for consumption
outside Australia

Item Topic These supplies are GST-free”
2 Supply to non-resident | a supply that is made to a non-resident
outside Australia who is not in Australia when the thing
supplied is done, and: [emphasis
added]

(a) the supply is neither a supply of
work physically performed on
goods situated in Australia
when the work is done nor a
supply directly connected with
real property situated in
Australia; or

(b) the non-resident acquires the
thing in carrying on the
non-resident’s enterprise, but is
not registered or required to be
registered.

3 Supplies used or a supply:
iﬁgﬁﬁaomgde (a) that is made to a recipient who
is not in Australia when the
thing supplied is done; and
[emphasis added]

(b) the effective use or enjoyment
of which takes place outside
Australia;

other than a supply of work physically

performed on goods situated in

Australia when the thing supplied is

done, or a supply directly connected

with real property situated in Australia.
4 Rights a supply that is made in relation to

rights if:

(a) the rights are for use outside
Australia; or

(b) the supply is to an entity that is
not an Australian resident and is
outside Australia when the
thing supplied is done.
[emphasis added]

° Except to the extent that they are supplies of goods or real property.
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Ruling

19. You should refer to the section headed ‘Explanation’ for a
more detailed examination of the issues covered in the Ruling section
that follows.

Items 2 and 3 and paragraph (b) of item 4

20. An important issue in the application of these items is when is
a supply made to a non-resident (or other recipient® of a supply) who
is ‘not in Australia’ or ‘outside Australia’ ‘when the thing supplied is
done’.

When is a supply made to an entity that is a ‘non-resident’ for
the purposes of item 2 and paragraph (b) of item 47

21. Item 2 applies to a supply of a thing, other than a supply of
goods or real property, which is made to a non-resident.’

22. Paragraph (b) of item 4 applies to a supply that is made in
relation to rights if that supply is to an entity that is not an Australian
resident. ‘An entity that is not an Australian resident’ is a
non-resident.

23. A supply is made to a non-resident for the purposes of item 2
and paragraph (b) of item 4 if the supply is made to an entity that is a
person who is not a resident of Australia for the purposes of the
Income Tax Assessment Act 1936 (ITAA 1936). A non-resident
includes:

. an individual who is not a resident of Australia as
defined in subsection 6(1) of the ITAA 1936;°

. a company that is not a resident of Australia as defined
in subsection 6(1) of the ITAA 1936;

. a partnership the central management and control of
which is not located in Australia;

. a corporate limited partnership that is not a resident of
Australia as defined in section 94T of the ITAA 1936;°
and

. a trust of which no trustee is a resident of Australia as

defined in subsection 6(1) of the ITAA 1936 and the
central management and control of which is not located
in Australia.

8 Recipient, as defined in section 195-1, means, in relation to a supply, the entity to
which the supply was made.

"It should be noted that even if the supply is GST-free under item 2,
subsections 38-190(2) or (3) may negate the GST-free status of that supply.

8 Refer to paragraph 115 where the definition is reproduced.

° Refer to paragraph 164 where the definition is reproduced.
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24, In the case of a trust, the supply is made to a non-resident if
the trust is a non-resident, irrespective of whether the supply is
expressed as being made to the trust or the trustee of that trust.

25. For further explanation about when a supply is made to a
non-resident for the purposes of item 2 and paragraph (b) of item 4,
refer to paragraphs 111 to 174 of the Explanation section of the
Ruling.

When is a supply made to a ‘recipient’ for the purposes of
item 3?

26. Item 3 applies to a supply of a thing, other than a supply of
goods or real property, which is made to a recipient who is not in
Australia when the thing supplied is done.°

27. A recipient, in relation to a supply, is the entity to which the
supply was made.'" An entity is defined in subsection 184-1(1) of the
GST Act. The definition of entity is reproduced and explained at
paragraphs 176 and 177 in the Explanation section of the Ruling.

28. In the case of an entity that is a trust, the supply is made to
the trust irrespective of whether the supply is expressed as being
made to the trust or the trustee of that trust.

29. Unlike item 2 and paragraph (b) of item 4, item 3 applies to
supplies made to entities irrespective of their residency status.

30. For further explanation about when a supply is made to a
‘recipient’ for the purposes of item 3, refer to paragraphs 175 to 179
of the Explanation section of the Ruling.

The meaning of ‘not in Australia’ and ‘outside Australia’ for the
purposes of items 2 and 3 and paragraph (b) of item 4

31. The requirement that the non-resident in item 2, or the

recipient in item 3, is not in Australia when the thing supplied is done
is a requirement, in our view, that the non-resident or recipient is not
in Australia in relation to the supply when the thing supplied is done.

32. The requirement that the non-resident is outside Australia
when the thing supplied is done in paragraph (b) of item 4 is a
requirement, in our view, that the non-resident is not in Australia in
relation to the supply when the thing supplied is done.

33. For further explanation about the meaning of ‘not in Australia’
and ‘outside Australia’ for the purposes of items 2 and 3 and

0t a supply is not GST-free under item 3 because paragraph (a) of item 3 is not
satisfied (that is the recipient is in Australia in relation to the supply),
subsection 38-190(4) may apply with the effect that the supply is taken for the
purposes of item 3 to be a supply made to a recipient who is not in Australia. Refer
to paragraphs 186 to 197 where subsection 38-190(4) is discussed in more detalil.
! Section 195-1.
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paragraph (b) of item 4, refer to paragraphs 181 to 185 of the
Explanation section of the Ruling.

When is a non-resident not in Australia when the thing supplied
is done for the purposes of item 2 and paragraph (b) of item 4?

34. We determine whether the not in Australia requirement is
satisfied by determining whether the non-resident entity is in Australia
in relation to the supply. If the entity is in Australia in relation to the
supply, the entity does not satisfy the not in Australia requirement.

Non-resident individual in Australia in relation to the supply
(item 2 and paragraph (b) of item 4)

35. A non-resident individual is in Australia if that individual is
physically in Australia. If a non-resident individual is physically in
Australia and in contact (other than contact which is only of a minor
nature) with the supplier, that presence is in relation to the supply.

36. For further explanation about when a non-resident individual is
in Australia in relation to a supply when the thing supplied is done
refer to paragraphs 202 to 220 of the Explanation section of the
Ruling.

Non-resident company in Australia in relation to the supply
(item 2 and paragraph (b) of item 4)

37. A non-resident company is in Australia if that company carries
on business (or in the case of a company that does not carry on
business, carries on its activities) in Australia:

@) at or through a fixed and definite place of its own for a
sufficiently substantial period of time; or

(b) through an agent at a fixed and definite place for a
sufficiently substantial period of time.

38. We consider that it would be reasonable for a supplier to
conclude that a non-resident company is in Australia if:

. the company is registered with ASIC; or

. the company has a permanent establishment in
Australia for income tax purposes.

39. However, a non-resident company to which the supplier
makes a supply may be able to demonstrate to the supplier that, even
though it is registered with ASIC or has a permanent establishment,
on application of the test (at paragraph 37) to its particular
circumstances, the non-resident company is not in Australia.

40. Suppliers should be aware that even if a company is not
registered with ASIC, it may still be in Australia on an application of
the test (at paragraph 37). Similarly, even if a company does not have
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a permanent establishment in Australia for income tax purposes, it
may still be in Australia on application of the test to its particular
circumstances.

41. A non-resident company is in Australia in relation to the supply
if the supply is solely or partly for the purposes of the Australian
presence, for example, its Australian branch. If the supply is not for
the purposes of the Australian presence but that Australian presence
is involved in the supply, the company is in Australia in relation to the
supply, except where the only involvement is minor.

42. For further explanation about when a non-resident company is
in Australia in relation to a supply when the thing supplied is done
refer to paragraphs 230 to 332, 347 to 372 and 374 to 379 of the
Explanation section of the Ruling.

Non-resident partnership (other than a corporate limited
partnership) in Australia in relation to the supply (item 2 and
paragraph (b) of item 4)

43. A non-resident partnership is in Australia if that partnership
carries on business (or in the case of a partnership that is in receipt of
ordinary income or statutory income jointly, other activities which
generate that income) in Australia:

@) at or through a fixed and definite place of its own for a
sufficiently substantial period of time; or

(b) through an agent at a fixed and definite place for a
sufficiently substantial period of time.

44, A non-resident partnership is in Australia in relation to the
supply if the supply is solely or partly for the purposes of the
Australian presence, for example, its Australian branch. If the supply
is not for the purposes of the Australian presence but that Australian
presence is involved in the supply, the partnership is in Australia in
relation to the supply, except where the only involvement is minor.

45. For further explanation about when a non-resident partnership
is in Australia in relation to a supply when the thing supplied is done
refer to paragraphs 381 to 395 and 398 to 405 of the Explanation
section of the Ruling.

Non-resident corporate limited partnership in Australiain
relation to the supply (item 2 and paragraph (b) of item 4)

46. We consider that a non-resident corporate limited partnership
is in Australia if that partnership carries on business (or in the case of
a corporate limited partnership that does not carry on business,
carries on its activities) in Australia:

(@) at or through a fixed and definite place of its own for a
sufficiently substantial period of time; or
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(b) through an agent at a fixed and definite place for a
sufficiently substantial period of time.

47. A non-resident corporate limited partnership is in Australia in
relation to the supply if the supply is solely or partly for the purposes
of the Australian presence, for example, its Australian branch. If the
supply is not for the purposes of the Australian presence but that
Australian presence is involved in the supply, the partnership is in
Australia in relation to the supply, except where the only involvement
is minor.

48. For further explanation about when a non-resident corporate
limited partnership is in Australia in relation to a supply when the thing
supplied is done refer to paragraphs 411 and 413 and 417 to 418 of
the Explanation section of the Ruling.

Non-resident trust in Australia in relation to the supply (item 2
and paragraph (b) of item 4)

49, We consider that a non-resident trust is in Australia if a trustee
of that trust, acting in its capacity as trustee, carries on business (or in
the case of a trustee that does not carry on business, carries on the
trust’s activities) in Australia:

@) at or through a fixed and definite place of its own for a
sufficiently substantial period of time; or

(b) through an agent at a fixed and definite place for a
sufficiently substantial period of time.

50. A non-resident trust is in Australia in relation to the supply if
the supply is solely or partly for the purposes of the Australian
presence of that trust, for example, its Australian branch. If the supply
is not for the purposes of the Australian presence but that Australian
presence is involved in the supply, the trust is in Australia in relation
to the supply, except where the only involvement is minor.

51. For further explanation about when a non-resident trust is in
Australia in relation to a supply when the thing supplied is done refer
to paragraphs 421 to 427 and 430 to 433 of the Explanation section
of the Ruling.

When is arecipient not in Australia when the thing supplied is
done for the purposes of item 3?

52. As mentioned at paragraph 31, we determine whether the not
in Australia requirement is satisfied by determining whether the
recipient is in Australia in relation to the supply. If the recipient is in
Australia in relation to the supply the recipient does not satisfy the not
in Australia requirement.

53. Iltem 3 may apply irrespective of whether the recipient is a
resident or non-resident of Australia.
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Application of subsection 38-190(4) with respect to item 3

54, If a supply is made to a recipient who fails the ‘not in Australia’
requirement in paragraph (a) of item 3, it is hecessary to consider
whether subsection 38-190(4) applies. That subsection extends the
scope of item 3 by treating a supply that is made to a recipient who is
in Australia in relation to the supply as being made to a recipient who
is not in Australia if:

o the supply is made under an agreement entered into,
whether directly or indirectly, with an Australian
resident; and

o the supply is provided, or the agreement requires it to
be provided, to another entity outside Australia.

55. A supply that is made under an agreement with an individual,
a company or a corporate limited partnership, that is a resident of
Australia for income tax purposes, is a supply made under an
agreement with an Australian resident.

56. A supply that is made under an agreement with a partnership
or trust that is a resident of Australia (as determined in accordance
with this Ruling) is a supply made under an agreement with an
Australian resident.

57. Subsection 38-190(4), by means of the expression ‘provided
to another entity’, seeks to identify the entity to which the item 3
supply actually flows.

58. For example, if a supply of a service is made to an Australian
resident recipient who is in Australia in relation to the service and that
service is rendered to or received by another entity at the time it is
performed, the supply is provided to that other entity. If that other
entity is outside Australia, subsection 38-190(4) treats the supply as
being made to a recipient who is not in Australia. For a further
example refer to Example 1 at paragraph 196 of the Explanation
section of the Ruling.

59. For further explanation about subsection 38-190(4), refer to
paragraphs 186 to 197 of the Explanation section of the Ruling.

Individual in Australia in relation to the supply (item 3)

60.  Aresident individual* who is physically in Australia when the
thing supplied is done is in Australia in relation to the supply.

61. A non-resident individual who is physically in Australia when
the thing supplied is done is in Australia in relation to the supply to the
extent that the non-resident is in contact (other than contact which is
only of a minor nature) with the supplier while in Australia.

12 A resident individual is an individual who is a resident of Australia as defined in
subsection 6(1) of the ITAA 1936. This is discussed at paragraphs 115 and 116 of
the Explanation section of the Ruling.
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62. For further explanation about when a recipient individual is in
Australia in relation to a supply when the thing supplied is done refer
to paragraphs 221 to 228 of the Explanation section of the Ruling.

Subsection 38-190(4)

63. A supply made under an agreement entered into, whether
directly or indirectly, with a resident individual who is in Australia in
relation to the supply when the thing supplied is done may be treated
under subsection 38-190(4) as a supply made to a recipient who is
not in Australia for the purposes of item 3 if the supply is provided, or
the agreement requires it to be provided, to another entity outside
Australia. Refer to paragraphs 186 to 197 and 227 of the Explanation
section of the Ruling for a more detailed discussion.

Company in Australia in relation to the supply (item 3)

64. A company is in Australia if it is incorporated in Australia. If the
company is not incorporated in Australia, the company is in Australia
(irrespective of the residency status of that company) if the company
carries on business (or in the case of a company that does not carry
on business, carries on its activities) in Australia:

€)) at or through a fixed and definite place of its own for a
sufficiently substantial period of time; or

(b) through an agent at a fixed and definite place for a
sufficiently substantial period of time.

65. A company is in Australia in relation to the supply if the supply
is solely or partly for the purposes of the Australian presence, for
example, its Australian branch, representative office or agent if it is a
non-resident company or the Australian head office if it is an
Australian incorporated company. If the supply is not for the purposes
of the Australian presence but that Australian presence is involved in
the supply, the company is in Australia in relation to the supply,
except where the only involvement is minor.

66. For further explanation about when a recipient company is in
Australia in relation to a supply when the thing supplied is done refer
to paragraphs 333 to 379 of the Explanation section of the Ruling.

Subsection 38-190(4)

67. A supply made under an agreement entered into, whether
directly or indirectly, with a resident company™* that is in Australia in
relation to the supply when the thing supplied is done, may be treated
under subsection 38-190(4) as a supply made to a recipient that is
not in Australia for the purposes of item 3, if the supply is provided, or

13 A resident company is a company that is a resident of Australia as defined in
subsection 6(1) of the ITAA 1936. This is discussed at paragraph 122 to 124 of the
Explanation section of the Ruling.
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the agreement requires it to be provided, to another entity outside
Australia. Refer to paragraphs 186 to 197 and 373 of the Explanation
section of the Ruling for a more detailed discussion.

Partnership (other than a corporate limited partnership) in
Australia in relation to the supply (item 3)

68. A partnership (irrespective of its residency status as
determined in accordance with this Ruling) is in Australia if the
partnership carries on business (or in the case of a partnership that is
in receipt of ordinary income or statutory income jointly, other
activities which generate that income) in Australia:

€)) at or through a fixed and definite place of its own for a
sufficiently substantial period of time; or

(b) through an agent at a fixed and definite place for a
sufficiently substantial period of time.

69. A partnership is in Australia in relation to the supply if the
supply is solely or partly for the purposes of the Australian presence.
If the supply is not for the purposes of the Australian presence but
that Australian presence is involved in the supply, the partnership is in
Australia in relation to the supply, except where the only involvement
is minor.

70. For further explanation about when a recipient partnership is
in Australia in relation to a supply when the thing supplied is done
refer to paragraphs 396 to 409 of the Explanation section of the
Ruling.

Subsection 38-190(4)

71. A supply made under an agreement entered into, whether
directly or indirectly, with a resident partnership that is in Australia in
relation to the supply when the thing supplied is done may be treated
under subsection 38-190(4) as a supply made to a recipient that is
not in Australia for the purposes of item 3, if the supply is provided, or
the agreement requires it to be provided, to another entity outside
Australia. Refer to paragraphs 186 to 197 and 406 to 409 of the
Explanation section of the Ruling for a more detailed discussion.

Corporate limited partnership in Australia in relation to the
supply (item 3)

72. If a corporate limited partnership is formed in Australia the
partnership is in Australia by virtue of its formation in Australia in the
same way that a company is in Australia by virtue of its incorporation
in Australia.

%A partnership is considered a resident partnership if the central management and
control of the partnership is in Australia. This is discussed at paragraphs 146 to 155
of the Explanation section of the Ruling.
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73. If a corporate limited partnership is formed outside Australia
the partnership (irrespective of its residency status) is in Australia if
the partnership carries on business (or in the case of a corporate
limited partnership that does not carry on business, carries on its
activities) in Australia:

@) at or through a fixed and definite place of its own for a
sufficiently substantial period of time; or

(b) through an agent at a fixed and definite place for a
sufficiently substantial period of time.

74. A corporate limited partnership is in Australia in relation to the
supply if the supply is solely or partly for the purposes of the
Australian presence. If the supply is not for the purposes of the
Australian presence but that Australian presence is involved in the
supply, the partnership is in Australia in relation to the supply, except
where the only involvement is minor.

75. For further explanation about when a recipient corporate
limited partnership is in Australia in relation to a supply when the thing
supplied is done refer to paragraphs 414 to 419 of the Explanation
section of the Ruling.

Subsection 38-190(4)

76. A supply made under an agreement entered into, whether
directly or indirectly, with a resident corporate limited partnership™
that is in Australia in relation to the supply when the thing supplied is
done may be treated under subsection 38-190(4) as a supply made to
a recipient that is not in Australia for the purposes of item 3, if the
supply is provided, or the agreement requires it to be provided, to
another entity outside Australia. Refer to paragraphs 186 to 197

and 419 of the Explanation section of the Ruling for a more detailed
discussion.

Trust in Australia in relation to the supply (item 3)

77. A trust (irrespective of its residency status as determined in
accordance with this Ruling) is in Australia if a trustee of that trust,
acting in its capacity as trustee, carries on business (or in the case of
a trustee that does not carry on business, carries on the trust's
activities) in Australia:

(@) at or through a fixed and definite place of its own for a
sufficiently substantial period of time; or

(b) through an agent at a fixed and definite place for a
sufficiently substantial period of time.

15 A resident corporate limited partnership is a corporate limited partnership that is a
resident of Australia as defined in section 94T of the ITAA 1936. This is discussed
at paragraphs 158 to 165 of the Explanation section of the Ruling.



Goods and Services Tax Ruling

GSTR 2004/7

FOI status: may be released Page 15 of 111

78. A trust is in Australia in relation to the supply if the supply is
solely or partly for the purposes of the Australian presence of that
trust. If the supply is not for the purposes of the Australian presence
but that Australian presence is involved in the supply, the trust is in
Australia in relation to the supply, except where the only involvement
iS minor.

79. For further explanation about when a trust is in Australia in
relation to a supply when the thing supplied is done refer to
paragraphs 428 to 436 of the Explanation section of the Ruling.

Subsection 38-190(4)

80. A supply made under an agreement entered into, whether
directly or indirectly, with a resident trust*® that is in Australia in
relation to the supply when the thing supplied is done may be treated
under subsection 38-190(4) as a supply made to a recipient that is
not in Australia for the purposes of item 3, if the supply is provided, or
the agreement requires it to be provided, to another entity outside
Australia. Refer to paragraphs 186 to 197 and 434 to 436 of the
Explanation section of the Ruling for a more detailed discussion.

The meaning of ‘the thing supplied is done’

81. The phrase ‘the thing supplied is done’ has the same meaning
as the expression ‘the thing is done’ in paragraph 9-25(5)(a).*” Under
that paragraph, a supply is connected with Australia if the thing is
done in Australia.

82. For further explanation about the meaning of when the thing
supplied is done, refer to paragraphs 198 and 199 of the Explanation
section of the Ruling.

Apportionment

83. If the ‘not in Australia in relation to the supply’ requirement for
the non-resident or other recipient of the supply is met for only part of
the time when the thing supplied is done, the supply is only partly
GST-free under items 2 or 3.

84. The need to apportion in the context of items 2 and 3 arises if
the thing supplied is done over a period of time. For example,
apportionment is necessary if the recipient of a supply of services is
in Australia in relation to the supply for part of the time over which the
services are performed. That part of the supply that is done when the
recipient is in Australia in relation to the supply is the taxable part of
the supply. That part of the supply that is done when the recipient is

18 A trust is considered a resident if it is a resident trust estate as defined in
subsection 95(2) of the ITAA 1936. This is discussed at paragraphs 169 to 172 of
the Explanation section of the Ruling.

7 Refer to paragraphs 61 to 77 of GSTR 2000/31 Goods and services tax: supplies
connected with Australia.
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not in Australia in relation to the supply is the GST-free part of the
supply, provided the other requirements of the item are met.

85. If there is a supply that is made in relation to rights to which
paragraph (b) of item 4 applies, apportionment is only necessary if
there is an application of subsection 38-190(2) to negate, in part, the
GST-free status of the supply under paragraph (b) of item 4.2

86. If a supply consists of a taxable part and a GST-free part, it is
necessary to apportion the consideration between these parts to work
out the GST payable on the taxable part of the supply.

87. For further explanation about apportionment, refer to
paragraphs 439 to 481 of the Explanation section of the Ruling.

Application of items 2 and 3 and paragraph (b) of item 4

88. The flowcharts that follow illustrate, in broad terms, the
application of items 2 and 3 and paragraph (b) of item 4 to:

. a supply (other than a supply of goods or real property)
that is made to an individual (refer to flowcharts 1 and 2
on pages 17 and 18 respectively);

. a supply (other than a supply of goods or real property)
that is made to a company (refer to flowcharts 3 and 4
on page 19 and 20 respectively);

. a supply (other than a supply of goods or real property)
that is made to a partnership other than a corporate
limited partnership (refer to flowcharts 5 and 6 on
pages 21 and 22 respectively); and

. a supply (other than a supply of goods or real property)
that is made to a trust (refer to flowcharts 7 and 8 on
pages 23 and 24 respectively).

89. The flowcharts highlight that there are different tests to
determine whether an entity is in Australia depending on the type of
entity. The flowcharts should be read in conjunction with the relevant
paragraphs in this Ruling. These paragraphs are noted in the
flowcharts.

18 Refer to GSTR 2003/8 Goods and services tax: supply of rights for use outside
Australia — subsection 38-190(1), item 4, paragraph (a) and subsection 38-190(2).
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FLOWCHART 1 — Supply made to a non-resident individual
Item 2 and paragraph (b) of item 4

Is the individual a non-resident?
(ie an individual who is not a resident of Australia)

:’An individual is a resident of Australia where the individual is a resident as defined in i
:subsection 6(1) of the ITAA 1936. Refer to paragraphs 114 to 118. .
1
'

Item 3
may apply

Item 2
may apply

Paragraph (b) of
Item 4
may apply
if it is a supply of rights

v

Is the non-resident individual in Australia in relation to the supply for any of the time when the
thing suppliedisdone? ~ FTTTTTTOeUs s

FLOWCHART 2
‘Item 3’

~
’

/ In Australia \

A non-resident individual must be physically in Australia to be ‘in Australia’. If a non-resident individual carries on business in
Australia through employees or other representatives (including an agent), but is not physically in Australia, the non-resident
individual is ‘not in Australia’. Refer to paragraphs 202 to 213.

In relation to the supply

A non-resident individual is in Australia in relation to the supply if the non-resident individual is involved with the supply while in
Australia. A non-resident individual is involved with the supply where the non-resident individual is in contact with the supplier
while in Australia and that contact is not minor (eg a courtesy call or checking on the progress of the supply). If a non-resident
individual is in Australia for a purpose that is not related to the supply, eg the individual is on holiday in Australia and has no
contact with the supplier or only has minor contact, the non-resident individual is not considered to be involved with the supply
and is therefore not in Australia in relation to the supply. Refer to paragraphs 214 to 220.

When the thing supplied is done

Refer to paragraphs 198 and 199 for an explanation of what this means for different types of supplies eg supplies of services,
supplies of advice etc.

Identifying the taxable part and the GST-free part

A supply to a non-resident individual who is physically in Australia and involved, other than in a minor way, with the supply, is
taxable during the period of that involvement. The period of the individual’'s involvement while in Australia is determined on a
reasonable basis having regard to the circumstances of the case. That part of the supply that is done when the non-resident
individual is not physically in Australia, or is physically in Australia but not involved with the supply, is GST-free. Consideration
for the supply is apportioned between the taxable and GST-free parts of the supply. Refer to paragraphs 439 to 481 and
examples 26 (at paragraphs 448 and 449), 28 (at paragraphs 456 to 463), 29 (at paragraphs 465 to 474) and 30

-

" (at paragraphs 475 to 479). )
No Yes Yes
Not at any time For part of the time For all of the time
To the extent that To the extent that
: e the non-resident the non-resident
Th | GST-f f: Th ly:
e supply is BS1-ree | individual is not in individualisin [ o PPY )
= the other requirements of the Australia in relation Australia in relation | ® is not GST-free under item 2 or
relevant item are met; and to the supply when to the supply when paragraph (b) of item 4; but

= subsections 38-190(2) and (3) the thing supplied is the thing supplied is ™| = may be GST-free under another
do not apply done done item




Goods and Services Tax Ruling

GSTR 2004/7

Page 18 of 111

FOI status: may be released

FLOWCHART 2 — Supply made to an individual including a

non-resident individual

Item 3

Is the individual in Australia in relation to the supply for any of the time when the thing |---------< -

supplied is done?

./ In Australia
+  Anindividual is in Australia if that individual is physically in Australia. If an individual carries on business in Australia

’

Not at any time

For part of the time

'

through employees or other representatives (including an agent), but is not physically in Australia, the individual is ‘not
in Australia’. Refer to paragraphs 221 to 224.

In relation to the supply

An individual is in Australia in relation to the supply if the individual is involved with the supply while in Australia. A
resident individual who is physically in Australia is in Australia in relation to the supply. A non-resident individual is
involved with the supply where the non-resident individual is in contact with the supplier while in Australia and that
contact is not minor (eg a courtesy call or checking on the progress of the supply). If a non-resident individual is in
Australia for a purpose that is not related to the supply, eg the individual is on holiday in Australia and has no contact
with the supplier or only has minor contact, the non-resident individual is not considered to be involved with the supply
and is therefore not in Australia in relation to the supply. Refer to paragraphs 225 to 228.

When the thing supplied is done

Refer to paragraphs 198 and 199 for an explanation of what this means for different types of supplies eg supplies of
services, supplies of advice etc.

Identifying the taxable part and the GST-free part

A resident individual who is physically in Australia is in Australia in relation to the supply and the supply is taxable
(unless subsection 38-190(4) applies — see below). A supply to a resident individual who is not physically in Australia
is GST-free only if the effective use or enjoyment of the supply takes place outside Australia and the other
requirements of item 3 are met. A supply to a non-resident individual who is physically in Australia and who is
involved, other than in a minor way, with the supply is taxable during the period of that involvement. The period of the
non-resident individual’'s involvement while in Australia is determined on a reasonable basis having regard to the
circumstances of the case. For examples determining the period of involvement on a reasonable basis refer to
examples 26 (at paragraphs 448 and 449), 28 (at paragraphs 456 to 463), 29 (at paragraphs 465 to 474) and 30 (at
paragraphs 475 to 479). That part of the supply that is done when the non-resident individual is not physically in
Australia, or is physically in Australia but not involved with the supply, is GST-free. Consideration for the supply is

'\ apportioned between the taxable and GST-free parts of the supply. Refer to paragraphs 439 to 481.

For all of the time

'

Does subsection 38-190(4) apply?

[ie is the supply provided to another entity outside Australia?]

Refer to paragraphs 186 to 197 and 227.

L

ﬁhe supply is GST-free if:

= effective use or enjoyment
takes place outside Australia;

= the other requirements of item
3 are met; and

= subsection 38-190(2) does not

kaPPW )

To the extent that:

= the individual is not in =
Australia in relation to the
supply when the thing
supplied is done; or

= subsection 38-190(4) =

applies to the supply

To the extent that:

the individual is in Australia in
relation to the supply when
the thing supplied is done;
and

subsection 38-190(4) does
not apply to the supply

s A

The supply:
= is not GST-free under item 3; but

= may be GST-free under another
item

. J




Goods and Services Tax Ruling

GSTR 2004/7

FOI status: may be released Page 19 of 111

FLOWCHART 3 — Supply made to a non-resident company
Item 2 and paragraph (b) of item 4

Is the company a non-resident?
(ie a company that is not a resident of Australia) No

A company is a resident of Australia as defined in subsection 6(1) of the ITAA 1936 where: '
e the company is incorporated in Australia; or H
« the company carries on business in Australia and its central management and control is in .

Australia; or .
» the company carries on business in Australia and its voting power is controlled by shareholders |
who are residents of Australia. '

+ Refer to paragraphs 119 to 126. X
Yes I Yes I A 4
Item 2 Paragraph (b) of Item 3 Go to
may apply Item 4 may apply FLOWCHART 4
may apply ‘Item 3’

if it is a supply of rights

v

[ Is the non-resident company in Australia in relation to the supply for any of the time when the ]

thing supplied is done?

-
. ~
. N

’
,/ In Australia \

! A non-resident company is in Australia if the company carries on business (or in the case of a

company that does not carry on business, carries on its activities) in Australia:

e ator through a fixed and definite place of its own for a sufficiently substantial period of time (refer
to paragraph 230 to 276); or

« through an agent at a fixed and definite place for a sufficiently substantial period of time (refer to
paragraphs 277 to 332).

:'
1
1
1
|
1
|
:
E In relation to the supply

i Anon-resident company is in Australia in relation to a supply if:

E o the supply is for the purposes of the Australian presence of the company; or

1 the presence of the company in Australia is involved in the supply unless the only involvement is
! minor.

E Refer to paragraphs 347 to 372 and 374 to 379.

i When the thing supplied is done

E Refer to paragraphs 198 and 199 for an explanation of what this means for different types of supplies
1 eg supplies of services, supplies of advice etc.

E Identifying the taxable part and the GST-free part

i That part of the supply that is done when the non-resident company is in Australia in relation to the

| supply is the taxable part of the supply. That part of the supply that is done when the non-resident

1

\  company is not in Australia in relation to the supply is the GST-free part of the supply. Consideration
\ is apportioned between the taxable and GST-free parts of the supply. Refer to paragraphs 439 to 481

‘\\ and Example 27 at paragraphs 450 to 453. /
| [FrTTTTTTTTT T —
No Yes Yes
Not at any time For part of the time For all of the time
To the extent that To the extent that
The supply is GST-free if: the non-resident the non-resident (e gyppiy:
i company is not in company is in i i
= the other requirements of the Australia in relation Australia in relation | ® is not GST-free under item 2 or
relevant item are met; and to the supply when to the supply when paragraph (b) of item 4; but

= subsections 38-190(2) and (3) the thing supplied is the thing supplied is | = may be GST-free under another
do not apply done done item
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