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havi ng regard to any rel evant Ruling.

PREAMBLE

In a decision reported as Case V22, 88 ATC 224; AAT Case 4078
(1988) 19 ATR 3173 the Adm nistrative Appeals Tribunal (M P. M
Roach, Senior Menber) held that two beneficiaries of a
di scretionary trust who were unaware of their entitlenments to
trust incone were not |liable for additional tax for incorrect
returns under the fornmer subsection 226(2) (now governed by
subsection 223(1)) of the Incone Tax Assessnent Act 1936 ("the
Act"). The Tribunal considered that the trust inconme did not
becone "income" of the beneficiaries until they assented to their
status as beneficiaries and accepted the trust distributions and
until then, the beneficiaries had not "omtted" any incone from
their returns. The Comm ssioner has not appeal ed agai nst the
Tri bunal ' s deci si on.

FACTS

2. This case involved a discretionary trust, the beneficiaries
of which included a married couple and their four children. The
t axpayers were two of the children. They were adults who derived
non-trust incone and were liable to | odge personal incone tax
returns. During the years ended 30 June 1978 to 1984 i ncl usive
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the trustee of the trust derived inconme which it distributed anong
menbers of the famly. It nade the distribution by crediting the
anmount distributed to | oan accounts. Wen they |odged their
personal returns for the years ended 30 June 1980 to 1984, the

t axpayers failed to disclose anbunts which the trustee had
credited to their | oan accounts. The Conm ssioner included the
anounts of the taxpayers' entitlenents to the inconme of the trust
in their assessable inconmes and assessed additional tax in respect
of the trust incone not included in the returns.

3. The Tribunal accepted the evidence of one of the two
taxpayers in gquestion, an enployee of the accountant who prepared
the returns of the trust, that he did not know of the existence of
the trust, did not know that he was a contingent beneficiary and
that the trust had derived incone. It was al so accepted that he
did not know that the trustee had resolved to nake a distribution
in his favour or that the trustee held to his credit anmounts

"di stributed" pursuant to any such resolution. The other taxpayer
did not give evidence but it was agreed that the same principles
were to apply to his case as those applied to the taxpayer who
gave evi dence.

4. The Tribunal held that the two beneficiaries had not
"omtted" assessable incone fromtheir returns. On the trustee's
determ nation to distribute incone to each beneficiary, that
beneficiary becane entitled to the benefits of the distribution,
but only, in the Tribunal's view, if he chose to accept them

No such choice could be nmade until he | earned of the existence of
the trust and the passing of the resolution. That know edge did
not come to himuntil his assessnment was received and his
enquiries led to discovery of his entitlenent. |In the Tribunal's
view, the trust inconme did not becone the beneficiary's "inconme"
until he assented to the status of being a beneficiary and
accepted the trust distribution. Prior to that tinme, the Tribunal
considered that it could not be said that either beneficiary had
"omtted" any inconme fromhis return

RULI NG

5. The Comm ssi oner does not accept that the Tribunal was
correct in deciding that the beneficiaries had not omtted
assessabl e inconme fromtheir returns. However, the Comm ssioner
accepts that in all the circunstances of this case additional tax
under former subsection 226(2) of the Act shoul d have been
remtted to nil. As the taxpayers did not know that they had
derived assessabl e incone and could not have been reasonably
expected to know that they had derived assessable incone, their
behavi our was entirely w thout fault.

6. The Comm ssi oner does not accept the Tribunal's view that a
person cannot be said to have "omtted" assessable incone fromhis
or her return when he or she did not know, and could not have
known as a result of any act of his or hers that he or she had
derived any assessable inconme. The words "omits fromhis return
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any assessable incone" in former paragraph 226(2)(a) of the Act

i npose a sinple objective test: was an anount of assessable incone
not included in the taxpayer's return? There is no requirenent of
know edge or carel essness.

7. Par agraph 226(2)(a) has been repeal ed and has been repl aced
wWth section 223 of the Act. Section 223 provides for additional
tax for false or msleading statenments. Were a taxpayer nmakes a
statenent in a return that is false or msleading in a nateri al
particul ar, and the tax properly payable by the taxpayer exceeds
the tax that would have been payable if it had been assessed on
the basis that the statenment was not false or m sleading, the
taxpayer is liable under subsection 223(1) to pay, by way of

penal ty, additional tax. Subsection 223(7) of the Act provides in
effect that where a person omts froma return any assessabl e

i nconme derived by the person, that person is deened to have nade a
statenent in the return to the effect that the taxpayer did not
derive the assessable incone. As with fornmer paragraph 226(2)(a),
subsection 223(7) inposes an objective test. There is no

requi renent that the om ssion be nade knowi ngly or carel essly.
This viewis consistent with the Conm ssioner's policy as set out
in Taxation Ruling I T 2141.

8. The Comm ssi oner al so does not accept the correctness of the
Tribunal's view that the distributions to the beneficiaries only
becane their assessable i nconme when accepted by the beneficiaries.
The trust income in question becane the incone of the
beneficiaries when they becane presently entitled to it. Under
section 101 of the Act, where a trustee is given a discretion to
pay or apply trust inconme to or for the benefit of specified
beneficiaries, a beneficiary in whose favour the trustee exercises
his or her discretion is deened to be presently entitled to the
anount paid to himor her or applied for his or her benefit.

In such a case, the beneficiary will be assessabl e under section
97 on the incone so applied (unless he or she is under a |egal
disability, in which case the trustee will be assessabl e under
section 98).

9. Section 101 is, in the Conm ssioner's view, applicable in the
present case. The trustee effectively exercised its discretion in
favour of the two beneficiaries. They are therefore deened to be
presently entitled to the trust distributions, i.e., they each had
an absolutely vested beneficial interest in possession in the
trust income. \Wien they becane presently entitled to the trust

i ncone, it becanme assessabl e incone capable of being "omtted"
fromtheir returns, even though they were unaware of the existence
of the incone.

10. In the H gh Court case F.C. of T. v. Cornell (1946) 73 CLR
395 at 402, Latham C J cited with approval Standing v. Bowing
(1885) 31 Ch.D. 282 at 288, where it was held that, when there is
a transfer of property to a person, it vest in the person even
bef ore know edge of the transfer, "subject to his right when
informed of it to say, if he pleases, 'I wll not take it".
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When informed of it, he may repudiate it, but it vests in him
until he so repudiates it". In a recent AAT decision, Case X30 90
ATC 287; AAT Case 5756 (1990) 21 ATR 3281, it was held that, in
order for a disclainer to be effective, it nust be an actual

di scl ai rer of the whole interest, not part of an interest, created
under a discretionary trust. |In other words, the taxpayer had a
right to disclaimthe property the subject of the discretionary
famly trust - he or she could disclaimthe benefit of the trust -
but not sinply disclaimthe inconme for a particul ar year.

11. It was established in Townson v. Tickell, (1819) 106

E.R 575 that the repudi ati on need not be evidenced by discl ai ner
in a court of record or by deed; any evidence of actual dissent is
sufficient.

12. If a discretionary beneficiary repudi ates the benefit of the
trust when he or she becones aware of his or her entitlenent, such
a disclainmer would have a retroactive effect and the transfer of
property would be void ab initio. The trust property revests in
the trustee and, in effect, it never passes fromthe trustee.

13. I n whose hands the repudiated trust incone will be taxed wll
need to be determned, (in the absence of any applicable trustee's
resolution) by the terns of any default clause in the trust deed.
A disclainmer of the interest in the trust (including the
entitlenent to trust incone), would generally occur during a year
of income subsequent to the incone year in which the rel evant
trust income was derived. For a trustee's resolution to apply to
the repudi ated incone, therefore, it would need to pass during the
| atter year of incone or before the following 1 Septenber (see
Taxation Ruling I T 329, paragraph 11) and it woul d need to be
framed in terns which can confer present entitlenent to the

i ncone. The resolution would need, for exanple, to confer on
certain nom nated beneficiaries an entitlenent to incone of the
trust in specified ascertai nable shares and not sinply refer to
speci fic anobunts of incone.

14. The Conm ssioner did not appeal the decision in Case V22
(supra) for the reasons set out in paragraph 5 of this Ruling.

The question whether a taxpayer is properly assessable on incone
distributed by a determnation of a trustee of a discretionary
trust even where the taxpayer is unaware of the existence of the
trust or the distribution has been clarified in E.C_ of T. v.
Vegners 89 ATC 5274; (1989) 20 ATR 1645. The Federal Court of
Australia (Gumow J) did not accept the view that anmounts received
by a beneficiary froma trust are not the incone of the
beneficiary until that person assents to being a beneficiary and
accepts the distributions. H's Honour held that the anpbunts paid
by the trustee to the taxpayer were assessabl e incone under
sections 97 and 101 and it was irrelevant that the taxpayer had no
under st andi ng of the existence of the discretionary power to pay
or apply inconme to or for her benefit. The taxpayer did not at
any tinme take any action to refuse receipt of or otherw se reject
the noneys paid to her by the trustee. In Vegners v. F.C. of T.
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91 ATC 4213; (1991) 21 ATR 1347, the taxpayer's appeal to the Ful
Federal Court was dism ssed. The Court (Davies, Sheppard and Hil
JJ) held that "... an entitlenent under a trust is valid
notw t hstandi ng that the beneficiary has had no know edge of it"
(ATC at p. 4215; ATR at p. 1349).

15. The decision in Vegners (supra) is not regarded as affecting
the Comm ssioner's policy on trust schenes with non-resident
beneficiaries as previously stated in Taxation Ruling | T 2344.
The decisions of the Full Federal Court in Faucilles Pty Ltd v.
F.C. of T. 90 ATC 4003; (1989) 20 ATR 1712 and of the AAT in

Case X40 90 ATC 342; AAT Case 5813 (1990) 21 ATR 3352 support the
policy. In these decisions, purported distributions to overseas
beneficiaries were held to be invalid. In essence, there nay be
situations where, although a trust is validly created and
distributions to beneficiaries are wthin the trustee's
discretion, it is evident that there was never any intention for
such beneficiaries to actually receive funds. The purpose of the
arrangenment is to reduce tax payable in Australia.
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