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Super annuati on Guarantee Ruling
Super annuat i on guar ant ee:
ordinary tinme earnings

Super annuati on CGuarantee Rulings do not have
the force of law. Each decision made by the
Australian Taxation Ofice is nmade on the
merits of each individual case having regard to
any rel evant Rulings and Determ nations.

What this Ruling is about

1. This Ruling explains what are 'ordinary
time earnings' (OTE) as defined in subsection
6(1) of the Superannuation Cuarantee
(Adm ni stration) Act 1992 (SGAA).

2. Under the SGAA, an enployer's liability is
based on the enpl oyee's notional earnings base.
OTE is used as a default earnings base where
there are no ot her acceptabl e earnings bases
rel evant to a particul ar enpl oyee.

Rul i ng

3. Section 6(1) of the SGAA defines OTE in
this way:

""ordinary tinme earnings", in relation to an
enpl oyee, neans:

(a) the total of:

(i) earnings in respect of ordinary
hours of work; and

(i) earni ngs consi sting of over-
award paynents, shift-Ioading or
conmi ssi on; or

(b) if the total ascertained in accordance
wi th paragraph (a) woul d be greater
t han the maxi mum contri bution base for
the contribution period -- the maxi mum
contribution base'.

4. A "maxi num contri bution base" is a maxi mum
[imt on the anpbunt of superannuation support
that an enployer is expected to provide for the
benefit of an enployee. The maximumlimt for
each contribution period in the 1992-93
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financial year is $40,000 and $20,000 for |ater
years. This maximumlimt is subject to annual
I ndexat i on.

Ordi nary Hours of Work

5. The ordinary hours of work may be specified
in a statute or under an industrial award. |If
so, the ordinary hours specified are also the
ordi nary hours of work under the SGAA

6. If an enployee is not covered by an award,
but has agreed to work a certain nunber of
hours, those hours are the enpl oyee's ordinary
hours of work. The hours agreed wll be
determined in the light of all the
circunstances (for exanple, hours actually

wor ked; the industry norm and what is
contained in any witten agreenent).

7. If the ordinary hours of work are not
specified or agreed, the ordinary hours of work
w il be the hours actually worked and any hours
of paid | eave.

8. Odinary hours of work are not limted to
hours between 9am - 5pm Monday - Friday. They
could include night and weekend shifts.

In respect of

9. The term'in respect of' neans to have sone
connection wth. For the definition of OIE, a
payment will be taken to be earnings in respect
of ordinary hours of work if it is nade:

. for attendance, or for work done, in those
hours; or

. to satisfy an entitlenment that accrued as a
result of attending, or working, in those
hour s.

Entitlenents accrued before 1 July 1992

10. A paynent nade after 30 June 1992 will form
part of OTE even though it reflects an
entitlenment accrued for ordinary hours of work
before the SGAA conmenced.



Super annuati on Guarantee Ruling

SGR 93/ 3

FO status may be rel eased page 3 of 12

Over-award paynents, shift-I|oadi ng and
commi ssi ons

11. Over-award paynents, shift-I|oading and
comm ssions are OTE even if they are paid for
wor k done outside ordinary hours of work.

12. An over-award paynent is the excess by
whi ch the actual rate paid to an enpl oyee
exceeds the award rate.

13. Shift-loading is an additional paynent for
enpl oyees who work shifts other than normal day
shifts. The paynent may be a percentage of the
ordinary tine rate and i s paid as conpensation
for inconveni ent working hours.

14. A conmi ssion is any paynent nade to an
enpl oyee on the basis of agreed performance
criteria (for exanple, a paynent based on a
percent age of sales). A conm ssion also
includes a fee allocated to an agent for
servi ces rendered.

Dat e of effect

15. This Ruling sets out the current practice
of the Australian Taxation O fice and is not
concerned with a change in interpretation.
Consequently, it applies fromthe tine that the
| egi sl ati on comenced to operate.

Expl anati ons

What is included in Odinary Time Earnings?
16.

Types of Reasons
Ear ni ngs
Directors’ Any fees paid for directors
fees are paynents for directors
ordi nary hours of work.
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Renmuner ati on Paid for an entitl enent

whi |l e on accrued on the basis of

annual |eave , |ordinary hours of work.

sick | eave or Therefore, it is paid in

| ong service respect of ordinary hours of

| eave work. It also includes

amounts accrued before 1 July
1992 but paid after 30 June

1992.
Lunp suns paid |[Paid for an entitl enment
for accrued accrued on the basis of
annual | eave, ordi nary hours of work.
accrued | ong Therefore, paid in respect of
service |leave |ordinary hours of work. These
or accrued i ncl ude anounts accrued before

sick leave on |1 July 1992 but paid after 30
term nation of |June 1992.
enpl oynent

Al | owances See paragraph 18.
(not

rei mbur senent
of expenses)

Bonuses See paragraphs 21-23.
cal cul at ed by
reference to
wor k

undert aken/ sal
es made duri ng
ordi nary hours
of work
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Casual | oading | These are paynents for
ordinary hours of work to
reflect the lack of fornmal
benefits associated with

enpl oynent such as sick | eave,
annual | eave etc.

Benefits under |This is a formof bonus. See
Enpl oyee Share | paragraphs 21-23.

Acqui sition
Schenes paid
as a bonus but
not subject to
Fringe
Benefits Tax

Gover nent Government s soneti nes provi de
(Wage) subsi di es to enpl oyers who
Subsi di es enpl oy particul ar types of

peopl e. Such a subsidy (for
exanpl e, the Job-Start

Al l owance) reinburses the
enpl oyer. The enpl oyer should
not deduct the subsidy to
deternmine ordinary tine

earni ngs. The anount the
enpl oyee receives in respect
of ordinary hours of work is
not affected by an anount the
enpl oyer receives as a

subsi dy.

What is excluded from Ordinary Tinme Earnings?
17.

Types of Reasons
Ear ni ngs
Overtinme These are paid for work
paynent s performed outside ordinary
hours of work. It makes no

di fference how often the
enpl oyee wor ks overti ne.

" Chri st nmas’ See paragraph 23.
bonuses
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Payments in These are paid for hours never
lieu of notice |worked. There is no
entitlenment that accrues in
ordi nary hours even if the

cal cul ation uses a formul a
based on | ength of service.

Redundancy Pai d for non-transferable
paynment s credits and i nconveni ence and
hardship. No entitlenent
accrues during ordinary hours.
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O her paynents
not covered by
par agr aph 16
made by

enpl oyer on
term nation of
enpl oynment

These are connected, not with
ordi nary hours of work, but
with the end of ordinary hours
of work. They should not be
confused with paynents for

ordi nary hours of work

accunul ated until the

term nation of enpl oynent.

Payment s when
on maternity
or paternity
| eave

These are paynents nmade in
respect of enploynment and
par ent hood, not in respect of
ordi nary hours of work.

Wor ker s’ These are paynents made in
conmpensati on respect of enploynent, not
paynent s ordi nary hours of work.

Top- up These are paynents nmade in

paynents or
acci dent make-
up paynents

respect of enploynent, not

ordi nary hours of work.

Benefits

subj ect to tax
under the
Fringe
Benefits Tax
Assessment Act
1986

Al'l paynments that form part of
OTE are also part of 'salary
or wages'. As these anmounts
are excluded from'salary or
wages', therefore they cannot
formpart of OTE

Paynment s by
way of
restrai nt of
trade

These are paid for not
exercising rights or freedons.
They are not paid in respect
of ordinary hours of work.

Rei mbur senent
of expenses

These are paid to conpensate
for expenses incurred by an
enpl oyee rat her than for
ordi nary hours of work.
par agr aphs 19- 20.

See

Annual
Loadi ng

Leave

This is paid in respect of
enpl oynent, not ordi nary hours
of work.

Al | owances and rei nbur senents

18. \What

is an all owance? An allowance is a

paynent of a definite predeterm ned anmount to

cover an estimated expense. It

is paid

regardl ess of whether the enployee incurs the

expect ed expense.

The enpl oyee has the

di scretion whether or not to expend the

al | owance.
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19. What is a reinbursenent? A paynent is a

rei mbursenent if the enployee is conpensated
exactly for all or an agreed part of an expense
al ready incurred, although not necessary

di sbursed. Wth reinbursenents in general, the
enpl oyer considers the expense to be its own
and the enpl oyee incurs the expenditure on
behal f of the enployer. A requirenent that the
enpl oyee vouch expenses |ends weight to a
presunption that a paynent is a reinbursenent
rather than an all owance.

20. An enployer may make a paynent in advance
to an enpl oyee to enable the enployee to expend
an anount of noney. Were the enpl oyee is
required to account for any unspent nonies to
the enpl oyer, the paynent is neither an

al l omnance nor a reinbursenent. In this
situation the enpl oyee expends the noney as an
agent for the enployer. The paynent is not

i ncluded in OTE

Bonuses

21. A bonus will formpart of an enpl oyee's
ordinary time earnings where the bonus is paid
in respect of ordinary hours of work. The CCH
Macquari e Dictionary of Enploynent and

I ndustrial Relations defines a bonus as:

"a paynment above the regular basic rate or standard
pay, e.g., a paynent for overtine or shift-work, or
attendance, an all owance for work under exceptiona
conditions, as well as an incentive paynent nade
under a piecework systemor incentive scheme or as
a production bonus."

22. Al of these paynents (excluding paynents
for overtine) would formpart of an enpl oyee's
ordinary tinme earnings.

23. For the definition of OTE, a bonus that is
an "ex gratia paynment” would not form part of
an enployee's ordinary tine earnings. A

di scretionary paynent nmade as a free gift and
not subject to negotiation (such as a Christnas
bonus) is not OTE

Exanpl es

24.

(a) David is an enployee of JJ Investnent Pty.
Ltd. Apart fromhis usual salary, David is
pai d $300 per nonth to cover expenses he is
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(b)

(c)

(d)

(e)

()

expected to incur while visiting clients.
The paynent is an all owance because David
Is paid regardl ess of whether he spends the
$300. Therefore, the paynent is OTE.

Bernie works for an oil conpany and is
living on an offshore oil rig. Bernie is
paid a |living-away-fromhone all owance to
conpensate himfor having to live away from
hi s usual place of residence. This paynent
Is a fringe benefit and not treated as
salary or wages in the enpl oyee's hands.
Therefore, it is not OTE

Lesley is an enpl oyee of East Pty. Ltd. At
the end of the year the conpany gives her
$2,500 as a Christmas gift. This is a
Christmas bonus paid to Lesley as an
expression of the conpany's goodw I|. It
Is not a paynent made in respect of
Lesley's ordinary hours of work, and so it
I's not OTE

I f the bonus had been paid to Lesley on the
basis of agreed perfornmance criteria it
woul d be OTE.

Mary's enpl oyer requests her to purchase
sone office supplies and gives her $100.
Mary is required to obtain a receipt and to
return the change to her enployer. This
paynent is neither a reinbursenent nor an
al l omance and is not included in OTE. Mary
expends the noney as agent of her enpl oyer.

Jon is rostered to work shift work which

I ncl udes weekend work. In addition to his
normal pay and shift |loading, he is paid a
weekend penalty rate. At the end of one
shift, Jon's enployer asks himto work two
hours overtinme. The weekend penalty rate
forms part of OTE as it is paid for
ordinary hours of work. The shift |oading
I's included in OTE, by definition,

However, the overtime is not included in
OTE as it is paid for work perforned
out si de ordinary hours of work.

Don travel s by car on behalf of his

enpl oyer and pays for the petrol used on
the trip. On his return he provides
receipts to his enployer for $150; the cost
of the petrol. Wen the enpl oyer

rei mburses Don the $150 the paynment is a
rei mbur senent and does not form part of
OTE.
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Conmm ssi oner of Taxation

6 May 1993
| SSN 1038 - 7463 subj ect references

- all owance
ATO ref erences - bonuses
NO 93/ 529-8 - comm ssion
BO - maxi mum contribution

base

Previously released in - ordinary hours of work
draft form - ordinary tine earnings
as SGR 92/ D1 - over-award paynents

- rei nbursenent
Price $0.90 - shift-1oading

FO index detail
ref erence nunber | egi sl ative references
| 1013669 - SGAA 6(1)
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ATTACHVENT A

CHECKLIST - OTE & SALARY/WAGES

Salary or
?
Payment Type OTE? Wages?
Allowances paid (other than a Yes Yes
reimbursement of expenses)

Reimbursement of expenses (e.g. travel No No
costs)

Bonuses that do not relate to specific No Yes
performance criteria - (e.g. Christmas

bonuses)

Other bonuses Yes Yes
Commission Yes Yes
Over award payments Yes Yes
Shift loading Yes Yes
Overtime No Yes
Casual loading Yes Yes
Benefits subject to fringe benefits tax No No
Benefits under Employee Share Yes Yes
Acquisition Schemes paid as a bonus and

not subject to Fringe Benefits Tax

Workers compensation payments, No No
including top-up payments

Government wage subsidies (e.g. Yes Yes
Jobstart)

Payments when on maternity or No Yes
paternity leave

Pay for annual holiday leave taken Yes Yes
Annual leave loading No Yes
Pay for sick leave taken Yes Yes
Pay for long service leave taken Yes Yes
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Payment Type OTE? Salary or
y yp "~ | Wages?

Accrued annual leave, long service leave Yes Yes

and sick leave paid as a lump sum on

termination

Payments in lieu of notice No Yes

Redundancy payments No Yes

Other payments made by an employer No Yes

on termination of employment

Director's fees Yes Yes

Payments for performance in, or Yes Yes

provision of services relating to,
entertainment, sport, promotions, films,
discs, tapes, TV, or radio

Payments to a contractor who is an Yes Yes
employee under the SGAA (labour
portion only)

Dividends No No
Partnership and trust distributions No No
Payments for entering into a restraint of No No

trade agreement

Payments for domestic or private work No No
under 30 hours per week
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