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This Determination, to the extent that it is capable of being a 'public ruling' in terms of
PartalVAAA of the Taxation Administration Act 1953, is a public ruling for the purposes of that
Part. Taxation Ruling TR 92/1 explains when a Determination is a public ruling and how it is
binding on the Commissioner. Unless otherwise stated, the Determination applies to
transactions entered into both before and after its date of issue.

Taxation Determination

Income tax: is interest withholding tax, or an amount equivalent to
interest withholding tax, paid by a borrower on behalf of
a foreign lender deductible ?

1. Yes. The amount of interest paid to the lender grossed-up by the withholding tax
constitutes interest, or an amount in the nature of interest, for withholding tax purposes. The
gross-up amount is deductible to the same extent as the interest payment.

2. A borrower who undertakes, as a witten or inplied termof a |oan
agreenent:
0 to pay to the lender an anpunt equivalent to the Australian
wi t hhol di ng t ax
for which the foreign lender is |iable;
0 to indemify the | ender against the wi thholding tax; or
0O to neet the lender's liability by actually paying the
wi t hhol di ng t ax,

pays withholding tax calculated according to the formula (see Taxation Ruling IT 2683):

i nterest withhol ding tax = 10% of 10 «x [interest payment]
9

3. The grossed-up amount (that is, the interest payment and an amount equivalent to the
lender's withholding tax liability) is deductible to the borrower provided the requirements of
deductibility under subsection 51(1) of the Income Tax Assessment Act 1936 are satisfied in relation
to the interest on the borrowing.

Example
Australian Borrower Pty Ltd pays interest of $1.35 million to a foreign lender. In accordance with the loan
agreement the company incurs an additional amount to satisfy the foreign lender's withholding tax liability.
The additional amount is calculated as follows:

10% of 10 x $1.35 million

9
= $150 000.

The borrowed funds were used entirely to finance the company's business activities.
A deduction of $1.5 million is available to Australian Borrower Pty Ltd for the recurrent outgoings in
relation to the loan.
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