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This Determination, to the extent that it is capable of being a 'public ruling' in terms of Part IVAAA of
the Taxation Administration Act 1953, is a public ruling for the purposes of that Part . Taxation Ruling
TR 92/1 explains when a Determination is a public ruling and how it is binding on the Commissioner.
Unless otherwise stated, this Determination applies to years commencing both before and after its date
of issue. However, this Determination does not apply to taxpayers to the extent that it conflicts with
the terms of a settlement of a dispute agreed to before the date of issue of the Determination (see
paragraphs 21 and 22 of Taxation Ruling TR 92/20).

Taxation Determination

Income tax: can a trustee of a deceased partner's estate be a
party to a joint election for roll-over relief under subsection
59AA(2C) of the Income Tax Assessment Act 1936 where there
has been a change in ownership or interest in depreciated
property due to the death of the partner?

1. Yes. The Commissioner considers that the opportunity to be a party to a joint election, in
accordance with the conditions set out in subsection S9AA(2B), is to be available to the trustee of a
deceased partner's estate where that partner's death is the reason for the change in ownership or
interest in the depreciated property. This is provided that the change has occurred after 19
December 1991.

2. Subsection 59AA(2C) may suggest that the only time a trustee can be a party to a joint
election on behalf of a deceased partner is when that partner dies after a change in ownership or
interest of the depreciated property has occurred.

3. This view ignores the circumstance where a partner's death causes the subsequent change in
ownership or interest of the depreciated property in the partnership business. A trustee of a
deceased partner's estate may also be a party to a joint election in this circumstance.

Example 1

A, B, C and D are in partnership. D dies 1/12/92. As a result of D's death, A, B and C form a new
partnership to continue the existing business activities. The depreciated assets of A, B and C
partnership at the date of D's death had a written down value of $100,000 and a market value of
3200,000. Under subsection 594A4(2C) the trustee of D's estate may be a party to the election with
A, B and C for roll-over relief under section 58. If the election is made, the depreciated asset
would be brought into the new partnership at the written down value of $100,000.

Example 2

A, B, C and D are in partnership. D leaves the partnership on 2/10/92. A, B and C form a new
partnership to carry on the previous partnership activities. D dies 12/12/92 before an election
under section 5944 is made. Under subsection 594A(2C) the trustee of D's estate may be a party
to the joint election for roll-over relief on D's behalf.

Commissioner of Taxation
12/8/93
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