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u, in which case the law may be applied to 
le for you – provided the Commissioner is 

not prevented from doing so by a time limit imposed by the law). You will be 
o pay any underpaid tax, penalty or interest in 

ns out that it does not 
ou. 

This publication (excluding appendixes) is a public rulin
the Taxation Administration Act 1953. 

A public ruling is an expression of the Commissioner’s o
in which a relevant provision applies, or would apply, to
to a class of entities in relation to a particular schem

If you rely on this ruling, the Commissio

is incorrect and disadvantages yo
you in a way that is more favourab

protected from having t
respect of the matters covered by this ruling if it tur
correctly state how the relevant provision applies to y

 

What this Ruling is about 
1. This Ruling explains: 

• the meaning of the term ‘employer’ in the general 
exclusion provision provided under the Income from 

ent,1 of Australia’s 
tion’; 2) and 

mining who the 
 short-term visit 

exception. 

                                                

Employment Article, or its equival
tax treaties (‘short-term visit excep

• the approach to be taken in deter
employer is for the purposes of the

 
1 The heading of equivalent Articles in other tax treaties vary. Consistent with the 

heading of Article 15 of the OECD Model until it changed in 2000, many such 
Articles are headed ‘Dependent Personal Services’, for example, Article 15 of the 
Canadian convention. Others may have no heading at all, for example, Article 14 of 
the German agreement and Article 12 of the Singaporean agreement. 

2 Appendix 2 of this Ruling sets out a glossary for some terms used in this Ruling: 
‘intermediary’, ‘international labour hire arrangements’, ‘short-term visit exception’ 
and ‘user enterprise’. 

 Para 

uling is about 1 

4 

5 

fect 50 

 

51 

 2:  

Appendix 3:  

Extract from the 
Commentary to Article 

15 of the OECD Model 132 

Appendix 4:  

Detailed contents list 133 

 

Contents 

LEGALLY BINDING 
SECTION: 

What this R

Previous Ruling 

Ruling 

Examples 17 

Date of ef

NOT LEG
SECTION:

ALLY BINDING 

Appendix 1:  

Explanation 

Appendix

Glossary of terms 131 



Taxation Ruling 

TR 2013/1 
Page 2 of 36 Page status:  legally binding 

2. This Ruling applies to entities that engage non-resident 
on-resident 

mployment that 
 other Articles in Australia’s tax treaties. 

This includes any of those Articles in one of Australia’s tax treaties 
ees, pensions, government service3 and 
persons.4 

individuals to render services in Australia and to those n
individuals. 

3. This Ruling does not deal with income from e
is specifically dealt with by

dealing with directors’ f
entertainers and sports

 

Previous Ruling 
4. This Ruling replaces Taxation Ruling TR 2003/11 Income tax:  

ation of the general exclusion provision of the Dependent 
Services Article, or its equivalent, of Australia’s Double Tax 

Agreements. To the extent that the views in that Ruling still apply, 
to this Ruling. 

the interpret
Personal 

they have been incorporated in

 

Ruling 
The meaning of the term ‘employer’ 
5. The term ‘employer’ for the purposes of th
exception in provisions of Australia’s tax treaties equivale
15(2) of the OECD Model Tax Convention on Incom
(‘the OEC

e short-term visit 
nt to Article 

e and on Capital5 
D Model’) is undefined. Unless a particular tax treaty 

requires the term to have a different meaning, the term takes its 
n domestic law and the context, object and 

 visit 
the enterprise to which a non-resident individual renders 

yment 
re

 

es of the 
r will in each case have 

regard to: 

• the principles and factors at paragraphs 9 to 14 arising 
from Australian domestic law; and 

                                                

meaning from Australia
purpose of the short-term visit exception. 

6. The employer for the purposes of the short-term
exception is 
his or her services in what would be considered an emplo

lationship. 

Determining the employer 
7. In determining who the employer is for the purpos

it exception, the Commissioneshort-term vis

 
3 Paragraph 1 of the Income from Employment Articles in Australia’s tax treaties 

provides that this Article is subject to the operation of Articles in a treaty dealing 
with these aspects. 

4 Paragraph 1 of the Entertainers and Sportspersons Article in Australia’s tax treaties 
contains an express exception to the short-term visit exception. 

5 As at 22 July 2010. 
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• the context, object and purpo
exception, especially subparagraphs

8. Application of the underlying principl

se of the short-term visit 
 b) and c).6 

es and factors at 
paragraphs 9 to 14 is, of itself and in most instances, unlikely to result 

eption being applied in a way that is 
ts object and purpose.7 

onship between an employer and employee is a 
ervice. Whether 

stion of law and 
depends on the proper characterisation of the arrangements made 

. 

on, the totality of the 
red. 

n the parties, it is 
ct and the 
ther words, the 

he 
e over form’ approach 

 relationship is 
e employer is. 

a conclusion 
ployment should not 

s of the 
. For example, this may occur where: 

• the conduct of the parties is not consistent with the 
terms of the written contract of employment or another 
contract with a third party including instances where 
such terms are ambiguous; or 

ue nature of the 
relationship(s) between the parties is misrepresented 

                                                

in the short-term visit exc
inconsistent with i

 
The existence of a contract 
9. The relati
contractual one often referred to as a contract of s
such a contractual relationship exists is a que

between the various parties

10. In ascertaining the proper characterisati
relationship between the parties must be conside

 

Nature of the contractual relationship 
11. In characterising the relationship betwee
relevant to consider the express terms of the contra
substance or reality of the contractual relations (in o
actual behaviour of the parties). This is often referred to as t
‘substance over form’ approach. This ‘substanc
applies in all cases to determine whether or not the
properly one of employment, and to identify who th

12. This substance over form approach can lead to 
that the employer under the formal contract of em
be regarded as the employer of the individual for the purpose
short-term visit exception

• under the contractual terms, the tr

or disguised. 

 

 
6 In relation to the object and purpose of these subparagraphs, see paragraph 62 

below. 
7 Furthermore, applying the principles and factors at paragraphs 9 to 14 of this Ruling 

does not affect the application of Part 2-42 of the Income Tax Assessment Act 
(ITAA 1997), which deals with the alienation of personal services income. 
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Key indicators of employment relationship 
13. Under Australian common law, the factors listed b
considered in determining whether an employment rela
in respect of particula

elow are 
tionship exists 

r arrangements. As stated in paragraph 7 of this 
 determining 

w s of the 
sh

hdraw a 
ate the 

worker – 
ed in terms 

e; 

 rendered by the 
l part of the 

 on by the enterprise to which 

le, entitlements 

nd 

eration for the 

r the results 
duced by the worker; 

the achievement of a 
specified result; 

• who provides or maintains the necessary equipment 
and resources to perform the work; and 

• whether or not the work can be delegated by the 
worker. 

14. The relevance of and weighting given to a particular factor 
may vary according to the circumstances. No one factor is 
determinative. 

 

Ruling, the Commissioner will consider these factors in
ho is considered to be the employer for the purpose
ort-term visit exception: 

• who exercises ultimate control over the worker – the 
right to control in terms of the ability to wit
worker from an assignment and/or termin
relationship with the worker; 

• who exercises day-to-day control over the 
that is, the degree of actual control exercis
of, for example, how, when and what is to be don

• integration – the nature of the services
worker and whether they are an integra
business activities carried
the services are provided; 

• the terms of engagement – for examp
to leave and who has obligations to deduct PAYG 
instalments, pay superannuation contributions a
workers’ compensation insurance; 

• who is responsible for payment of remun
worker’s services; 

• who bears the responsibility or risk fo
pro

• whether or not the contract is for 
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Disagreements and application of the exception
15. In accordance with paragraph 8.12 of the C
Article 15 of the OECD Model, where a disagreem
arises as to wh

 
ommentary on 
ent between States 

ether an employment relationship exists, the 
olve it by having 

aragraphs 8.13 to 

16. The availability of the short-term visit exception may be denied 
e cases, as contemplated by paragraphs 8.9 and 8.10 of the 

ntary on Article 15 of the OECD Model. 

Australian competent authority will endeavour to res
regard to the relevant principles and examples in p
8.27 of the Commentary. 

in abusiv
Comme

 

Examples 
17. In the examples below, the non-resident individual is in an 

neration derived 
strate the analysis 

termining the identity of 
 purposes of the 

18. The facts contained in these examples are based on the 
examples in paragraphs 8.16 to 8.27 of the Commentary on Article 15 
of the OECD Model. In each of the examples, Australia and State H 
have entered into a tax treaty that contains an Income from 
Employment Article that is on the same terms as that in the Finnish 
Agreement, the terms of which are set out at paragraphs 52 and 54. 

 

employment relationship. As a result, the Income from Employment 
Article in Australia’s tax treaties deals with the remu
by the non-resident individual. These examples illu
of the factors to be taken into account in de
the employer of the non-resident individual for the
short-term visit exception, in particular instances. 
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Example 1 – Services to client enterprise – Emplo
non-resident services company 
19. Accounting Co, a company which is a resident of State H, 
contracts with Mano Co, an Australian resident comp
manufacturer in Australia, to provide accounting servic
Co specialises in providing accounting services and

yer is 

any that is a 
es. Accounting 

 Mano Co wishes 
orks for 

r Mano Co 
no Co. 

orming the work to 
d within the terms required under the 

g Co bears 

 the nature of the 
iod the services are to be provided, 

lia. 

Co pays Peter weekly and charges a fee for the 
costs for Peter 

, overheads and other 

rformance of his 
 control is with 

o Co are 

vides the 
ting services to Mano Co on behalf of Accounting Co. 

27. Accounting Co is the employer of Peter for purposes of the 
short-term visit exception in the Income from Employment Article of 
the tax treaty between State H and Australia. 

28. Thus, as the remuneration is paid by Accounting Co who is 
the non-resident employer of Peter, the second condition in the 
short-term visit exception is satisfied. (Note:  the short-term visit 
exception will only apply if all the conditions for its operation are 
satisfied). 

 

to use those services. Peter, a resident of State H who w
Accounting Co, is assigned by Accounting Co to work fo
pursuant to the contract between Accounting Co and Ma

20. Accounting Co is responsible for Peter perf
an acceptable standard an
contract between Accounting Co and Mano Co. Accountin
the responsibility or risk for Peter’s work. 

. 21 Peter performs work at Mano Co’s premises under the 
day-to-day direction of Mano Co. 

22. Peter’s contract with Accounting Co specifies
services to be provided, the per
rate of pay and other benefits to be paid whilst in Austra

23. Accounting 
services to Mano Co. The fee includes employment 
plus a percentage mark up to cover profits
administration costs of Accounting Co. 

24. The ultimate authority over Peter in the pe
work rests with Accounting Co even though day to day
Mano Co. 

25. The accounting services Peter provides to Man
integral to the business activities of Accounting Co. 

26. Peter is employed by Accounting Co and pro
accoun
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Example 2 – Labour hire arrangement – E
enterprise, not non-resident labour hire compa
29. Construct Co is an Australian resident com

mployer is Australian 
ny 
pany which 

dent of State H and an 
ployment contract 

or the past three months. 

t of State H and 
 clients 

ter into an 
gineering services to 

ement 
cts, the same as 

 of time sheets 

truct Co and Hire Co, 
vin’s remuneration, 

r employment benefits 
 services. Under the 

whether, where and 
in with the 
e tasks. Hire Co is 

Kevin does not 
ails to perform work to an acceptable standard. 

ay-to-day or 
te or legal control 
hile Hire Co is in 

siness activities of 
nd Construct Co bears the responsibility or risk for the 

results produced by Kevin. 

34. In substance and reality, the relationship between Kevin and 
Construct Co has not been altered by the interposition of Hire Co. 

35. Accordingly, Construct Co is the employer for the purposes of 
the short-term visit exception in the Income from Employment Article 
of the tax treaty between State H and Australia. Thus, as Kevin’s 
employer is ‘a resident of the other State’, the short-term visit 
exception does not apply. 

 

provides construction services. Kevin is a resi
engineer, who has provided services under an em
with Construct Co f

30. Hire Co is a company which is a residen
carries on business providing highly specialised personnel to
to meet their temporary needs. 

31. Construct Co arranges with Hire Co to en
agreement with Kevin for the provision of en
Construct Co for the next four months. The terms of the agre
between Hire Co and Kevin are, in all material respe
or similar to the previous employment contract between Kevin and 
Construct Co. Hire Co pays Kevin on the basis
provided to both Hire Co and Construct Co. 

32. Under a separate contract between Cons
Construct Co will pay Hire Co the amount of Ke
social contributions, travel expenses and othe
and charges plus a percentage for Hire Co’s
contract, Construct Co has the right to determine 
when Kevin will work. Construct Co provides Kev
necessary tools and equipment to complete thes
not responsible and incurs no financial penalties if 
attend work or f

33. Construct Co does not only exercise the d
practical control over Kevin but also has the ultima
over Kevin. Kevin provides engineering services w
the business of filling short-term business needs. The services 
rendered by Kevin are an integral part of the bu
Construct Co a
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Example 3 – Arrangement between two similar ente
Employer is Australian user enterprise 

. 

rprises – 

s of an engineer to 
in Australia. 

ry, one of Big 
ork in 

 months on Small Tech Co’s contract. 

eriod 
eimburses 

nses plus a 

ior engineers. 
ech Co controls her day to day work but also has the authority 

Small Tech 
’s work 

 site in 
, rather than Big 

o day control 
rmance. In 

 of Small 
 with Small 

at, from 
Australia’s perspective, Small Tech Co is Mary’s employer for the 
purposes of the short-term visit exception in the Income from 
Employment Article in the tax treaty between State H and Australia. 

44. Accordingly, Small Tech Co is the employer for the purposes 
of the short-term exception in the Income from Employment Article of 
the tax treaty between State H and Australia. Thus, as Mary’s 
employer is ‘a resident of the other State’, the short-term visit 
exception does not apply with respect to the remuneration for the 
services Mary will render in Australia. 

 

36 Big Tech Co, a company resident of State H, specialises in 
providing engineering services. Big Tech Co employs several 
engineers on a full time basis. 

37. Small Tech Co is a smaller engineering company that is an 
Australian resident. It needs the temporary service
complete a contract on a construction site 

38.  Big Tech Co agrees with Small Tech Co that Ma
Tech Co’s engineers who is a resident of State H, will w
Australia for 2

39. Big Tech Co continues to pay Mary during this p
including an amount for travel expenses. Small Tech Co r
Big Tech Co in respect of Mary’s salary and travel expe
5% commission. 

40.  Mary will be working as part of a team under the direct 
supervision and control of one of Small Tech Co’s sen
Small T
to sanction Mary if her work performance is inadequate. 
Co also agrees to be liable for any claims related to Mary
performed in Australia. 

41. The work performed by Mary on the construction
Australia is performed on behalf of Small Tech Co
Tech Co. 

42. Small Tech Co exercises not only practical day t
erov  Mary but also has ultimate authority over Mary’s perfo

addition, Mary’s work is integral to the business activities
Tech. The responsibility and risk in relation to her work is
Tech Co. 

43. These are factors that support a conclusion th



Taxation Ruling 

TR 2013/1 
Page status:  legally binding Page 9 of 36 

Example 4 – Intra-group centralised corporate s
Employer is non-resident services com
45. Foreign Co, a company that is a resident o
Co, an Australian resident company, are part
multinational group of companies. A large part
group are structured along fun

ervices – 
pany 

f State H, and Aust 
 of the same 
 of the activities of that 

ction lines, which requires employees 
her under the 

erent States and 

g human 
Since Caitlin is 

s as a cost centre 
ically, these costs 
oup on the basis of 

uch as the number of 
o travel frequently to 

ave their offices. 
ralia dealing with 

s in Australia, Caitlin 
 her Director at 

 activities that 
eign Co performs for its multinational group. Although Caitlin’s day 

ined by the 
rity in regard to 

at Caitlin performs 
managing the 

bility and risk for 
stralia remains with 

Aust Co are rendered on 
behalf of Foreign Co under the contractual arrangements for services 
concluded between the enterprises of the multinational group of 
companies, not under a contract of service between Caitlin and Aust 
Co. 

49. Accordingly, the second condition of the short-term visit 
exception is satisfied for the remuneration derived by Caitlin for her 
work in Australia. (Note:  the short-term visit exception will only apply 
if all the conditions for its operation are satisfied). 

 

of different companies of the group to work toget
supervision of managers who are located in diff
employed by other companies of the group. 

46. Caitlin is a resident of State H. She is employed by Foreign 
Co and is a senior manager in charge of supervisin
resources functions within the multinational group. 
formally employed by Foreign Co, Foreign Co act
for the human resource costs of the group. Period
are charged out to each of the companies of the gr
a formula that takes account of various factors s
employees of each company. Caitlin is required t
other States where other companies of the group h
During the last year, Caitlin spent 3 months in Aust
human resources issues at Aust Co. Whilst she i
continues to report to and receive instructions from
Foreign Co. 

47. The work performed by Caitlin is part of the
For
to day work whilst she was in Australia may be determ
Australian entity, Foreign Co has the ultimate autho
her work and performance. In addition, the work th
is an integral part of the business of Foreign Co in 
resource functions of the group. The responsi
Caitlin’s work and performance whilst she is in Au
Foreign Co. 

48. The services that Caitlin provides to 
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Date of effect 
50. This Ruling applies to income years commencin
and after its date of issue. However, this Ruli

g both before 
ng will not apply to 

taxpayers to the extent that it conflicts with the terms of a settlement 
efore the date of issue of this Ruling (see 

of Taxation Ruling TR 2006/10). 

 

Commissioner of Taxation 

of a dispute agreed to b
5 and 76 paragraphs 7

30 January 2013



Taxation Ruling 

TR 2013/1 
Page status:  not legally binding Page 11 of 36 

Appendix 1 – Explanation 
 This Appendix is provided as information to help you 

rstand how the Commissioner’s view has been reached. It does 

ticle that allocates source 
 income derived from 

e Finnish 

9 salaries, wages 
sident of a Contracting 
able only in that State 
er Contracting State. If 
ration as is derived 

ncome from 
 resident of one of the 
Contracting State (the 

 that is the services 

54. eement states: 
 1, remuneration derived 

 in respect of an 
nt exercised in the other Contracting State shall be 

period or periods not exceeding in the aggregate 
183 days in any 12 month period commencing or 

f that other State, and 

on behalf of, an 

anent 
oyer has in the other 

State.10 

                                                

unde
not form part of the binding public ruling. 

Background 
51. Australia’s tax treaties contain an ar
and residence country taxing rights in respect of
employment. The relevant article is on the same terms as or based 
on Article 15 of the OECD Model. 

52. For example, paragraph 1 of Article 14 of th
agreement8: 

Subject to the provisions of Articles 15, 17, and 18,
and other similar remuneration derived by a re
State in respect of an employment shall be tax
unless the employment is exercised in the oth
the employment is so exercised, such remune
therefrom may be taxed in that other State. 

53. This paragraph states the general rule that i
employment derived by an individual who is a
Contracting States may be taxed in the other 
State of source) if the employment is exercised,
are rendered, in that State. 

Paragraph 2 of Article 14 of the Finnish agr
Notwithstanding the provisions of paragraph
by a resident of one of the Contracting States
employme
taxable only in the first-mentioned State if: 

(a) the recipient is present in that other State for a 

ending in the year of income o

r (b) the remuneration is paid by, o
employer who is not a resident of the other State, 
and 

(c) the remuneration is not borne by a perm
establishment which the empl

 
8 The Agreement between the Government of Australia and the Government of 

Finland for the avoidance of double taxation with respect to taxes on income and 
the prevention of fiscal evasion and the protocol to that agreement [2007] ATS 36. 

9 Each dealing with directors’ fees, pensions and annuities and government service 
respectively. 

10 Some of Australia’s tax treaties may also contain a fourth condition for exception. 
For example, Australia's treaty with Austria contains the following additional 
condition in Article 15(2)(d): 

the remuneration is, or upon the application of this Article will be, subject to 
tax in the first-mentioned State.  
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55. This paragraph establishes the short-term visit e
taxation in the State of source. All the conditions prescrib
paragraph 2 must be satisfied for the remuneration to qu
short-term visit exception. However, given that the Inco
Employment Article in a tax treaty is subject to certain oth
articles,

xception from 
ed in 
alify for the 

me from 
er specified 

es only to the extent that the 
 another one of 
rnment services 

rtainers and sportspersons.12 

ption is 
3 days in any 12 month 

 the 

the State in which the employment is exercised.14 

, if the employer has a permanent 
xercised, the 
blishment 

The
59. lia’s tax treaties. 
Artic defined 
terms and is on the same terms as Article 3(2) 
provides: 

As regards the application of the Agreement at any time by a 
 unless the 

 has at that time 
ch the 
tax law of that 
r other law of 

11 this exclusion appli
remuneration of the non-resident is not dealt with by
the Articles specified, such as those applying to gove
or ente

56. The first condition is that the short-term visit exce
limited to periods less than or equal to 18
period.13 

57. The second condition is that the employer paying
remuneration, or on whose behalf it is paid, must not be a resident of 

58. Under the third condition
establishment in the State in which the employment is e
remuneration must not be borne by the permanent esta
which it has in that State. 

 

 meaning of the term ‘employer’ 
The term ‘employer’ is not defined in Austra

le 3(2) of the Finnish agreement, which deals with un
of the OECD Model, 

Contracting State, any term not defined therein
context otherwise requires, have the meaning that it
under the law of that S

 shall,

tate concerning the taxes to whi
Agreement applies, any meaning under the applicable 
State prevailing over a meaning given to the term unde
that State. 

                                                 
11 For example, see Article 14(1) of the Finnish agreement at paragrap
12 ‘Artistes and Sportsmen’ is the heading of Article 17 of the OECD M

Equivalent Articles in Australia’s tax treaties may state other head

h 52 above. 
odel. 

ings, such as 
‘E

13 T  the time period within which the number of days are 
counted in some treaties may vary.  For example, the number of days is 90 days in 
the Papua New Guinea, Fijian and Kiribati agreements.  Examples of variations of 
the period of time referred to above include: ‘183 days in the year of income or 
fiscal year …’ in Article 15(2)(a) of the Netherlands agreement, ‘183 days in any 12 
month period commencing or ending in the taxable year of the other Contracting 
State’ in Article 14(2)(a) of the Japanese convention.  Article 14(2)(a) of the 
German agreement refers to ‘year of income or the assessment period’ during 
which the employment is exercised. 

14 Some of Australia’s tax treaties provide that the employer must be a resident of the 
same State as the individual deriving the income from employment. For example, 
Article 15(2)(b) of the Mexican agreement states: 

the remuneration is paid by, or on behalf of, an employer who is a resident of 
the first mentioned State. 

ntertainers’, or have no heading at all. 
he number of days and
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60. In ascertaining the meaning of undefined t
this Ruling uses the approach set out in paragraphs 63 to 76 

erms in a tax treaty, 
of 

Taxation Ruling TR 2001/13 Income Tax:  Interpreting Australia’s 
 74 of TR 2001/13 

ndefined term in a 
g to its domestic law meaning; the 

at such a meaning is 
rate representation of 

jective evidence shows 
es. 

le 31(1) of the 
 Convention)15 

ty shall be interpreted in good faith in accordance 
terms of the treaty in 

se.16 Also, Thiel v. 
 338; [1990] HCA 

 supports consideration of the Commentaries to the OECD Model 

raphs in the 
loyer’18 are set out 
f the OECD Model 

nd c) of paragraph 2 
 employments to the 
wed as a deductible 

 employer is not taxable 
t nor has a permanent 

n also be justified by 
the fact that imposing source deduction requirements with respect to 
short-term employments in a given State may be considered to 
constitute an excessive administrative burden where the employer 

 that State. 

ted above, the 
rticle seeks to 

t apply in 
tions. For example, this object and purpose would be 

                                                

Double Tax Agreements (TR 2001/13). Paragraph
states: 

… reliance cannot necessarily be placed on an u
DTA being interpreted accordin
context of its use in the DTA may indicate th
inappropriate, in that it would not be an accu
the ‘bargain’ or ‘consensus ad idem’ which ob
has been reached by the negotiating countri

61. In relation to interpreting a treaty term, Artic
Vienna Convention on the Law of Treaties (Vienna
states that a trea
with the ordinary meaning to be given to the 
their context and in the light of its object and purpo
Federal Commissioner of Taxation (1990) 171 CLR
37
in interpreting tax treaties.17 

62. The object and purpose of those subparag
short-term visit exception containing the term ‘emp
in paragraph 6.2 of the Commentary on Article 15 o
as follows: 

The object and purpose of subparagraphs b) a
are to avoid the source taxation of short-term
extent that the employment income is not allo
expense in the State of source because the
in that State as he neither is a residen
establishment therein. These subparagraphs ca

neither resides nor has a permanent establishment in

63. Having regard to the object and purpose sta
meaning given to ‘employer’ in the context of the A
ensure that the short-term visit exception does no
unintended situa
defeated if: 

 
15 The Vienna Convention which entered into force internationally on 27 January 

1980. Article 31 (and 32) of this Convention is applied as a matter of practice when 
interpreting any of Australia’s tax treaties (see paragraph 96 of TR 2001/13). 

16 Specifically in the Australian context, the Court in McDermott Industries (Aust) Pty 
Ltd v. Commissioner of Taxation (2005) 142 FCR 134; [2005] FCAFC 67 
(McDermott) at paragraph 38 stated, in summarising the principles applicable to 
the interpretation of tax treaties: 

The courts must, however, in addition to having regard to the text, have 
regard as well to the context, object and purpose of the treaty provisions. The 
approach to interpretation involves a holistic approach. 

17 See also paragraphs 101 to 108 of Taxation Ruling TR 2001/13. 
18 That is, subparagraphs 2(b) and 2(c).  
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• the user enterprise is the employer and it
payment to a non-resident intermediary (i
remuneration of the non-resident ind

 deducts the 
ncluding the 

ividual) as a cost 
untry 

ses of 

in the source 
n the remuneration he receives. 

64.  Australia’s 
tax t 15 of the 
OEC

t disregarding a 
 the basis of 

r convention 
State of 

onvention. 

g a matter of 
an individual 
 limitation 

ecified. However, from the authorities listed 
pretation,19 

n determining 
nce, the 
isit exception. 
xception, 

be considered in 

alysis of the 
s domestic 
f particular 

endering 

e underlying 
perspective, the 

‘various … jurisprudential rules’ and ‘objective criteria’ referred to in 
paragraph 8.4 and 8.11 respectively of the Commentary on Article 15 

67. Where there is a contractual relationship between particular 
parties that is one of employment, one of the parties will be the 
employer in the relationship. The employer for the purposes of the 
short-term visit exception is, from Australia’s perspective, the 
enterprise to which a non-resident individual renders his or her 
services in what is considered an employment relationship. 

 

                                                

incurred in carrying on business in the source co
to earn assessable income for the purpo
section 8-1 of the ITAA 1997; and 

• the non-resident individual is not taxed 
country o

Consistent with the undefined terms provision in
reaties, paragraph 8.4 of the Commentary on Article 
D Model states (in part): 

Subject to the limit described in paragraph 8.11 [tha
formal contractual relationship can only be done on
objective criteria] and unless the context of the particula
requires otherwise, it is a matter of domestic law of the 
source to determine whether services rendered by an individual in 
that State are provided in an employment relationship and that 
determination will govern how that State applies the C

65. The Commentary extracted above refers to it bein
domestic law to determine whether services rendered by 
are provided in an employment relationship subject to the
and potential exception sp
in paragraph 61 above and as a matter of tax treaty inter
Australia’s domestic law is not the only consideration i
the meaning of the term ‘employer’ and, as a conseque
identity of the employer for the purposes of short-term v
The context, object and purpose of the short-term visit e
subparagraphs 2 (b) and (c) in particular, are also to 
interpreting the term ‘employer’. 

66. Paragraphs 71 to 125 of this Ruling contain an an
underlying principles and factors arising from Australia’
law. These are applied to the facts and circumstances o
arrangements in determining whether an individual is r
services in an employment relationship and, in some cases, who the 
employer is. The Commissioner considers that thes
principles and factors constitute from Australia’s 

of the OECD Model. 

 
19 See, for example, Article 31(1) of the Vienna Convention referred to at paragraph 

61 above and paragraph 38 of McDermott referred to in footnote 16. 
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Determining the employer 
68. In determining who the employer is for the purposes of the 

 will in each case have 

s set out at 
g arising from 

 

e short-term visit 
s 2(b) and (c).20 

factors at 
 in most instances, 

n the short-term visit exception being applied so as 
21 

e discussion below of the law as to who is an employer is a 
summary of the underlying principles to be considered as it relates to 
the short-term visit exception.22 

71. Under Australian domestic law, the relationship between an 
employer and an employee is contractual.23 It is often referred to as a 
contract of service. 

 

short term visit exception, the Commissioner
regard to: 

• the underlying principles and factor
paragraphs 71 to 125 of this Rulin
Australian domestic law; and

• the context, object and purpose of th
exception, especially subparagraph

69. Application of the underlying principles and 
paragraphs 71 to 125 of this Ruling is, of itself and
unlikely to result i  
not to be in accordance with its object and purpose.

70. Th

                                                 
20 In relation to the object and purpose of these subparagraph

this Ruling.  
s, see paragraph 62 of 

21 Furthermore, applying the principles and factors at paragraphs 71 to 125 of this 
Ruling does not affect the application of Part 2-42 of the ITAA 1997, which deals 
with the alienation of personal services income. 

22 A fuller discussion in the context of who is an employee for the purposes of the 
Superannuation Guarantee (Administration) Act 1992 is set out in Superannuation 
Guarantee Ruling SGR 2005/1 Superannuation guarantee: who is an employee? 
and Superannuation Guarantee Ruling SGR 2005/2 Superannuation guarantee: 
Work arranged by intermediaries. A discussion in the context of who is an 
employee for the purposes of Part 2-5 of Schedule 1 to the Taxation Administration 
Act 1953 is set out in Taxation Ruling TR 2005/16 Pay As You Go - withholding 
from payments to employees.  

23 Byrne & Anor v. Australian Airlines Limited (1995) 185 CLR 410; [1995] HCA 24 at 
CLR 436, per McHugh and Gummow JJ. 
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The existence of a contract 
72. An employment relationship cannot exist in the ab
contract, whether that contract is express or implied. 
instances where there are three or more parties to an arr
a contract must exist between, for example, the non-res
individual and either a non-resident intermediary or an A
resident end-user. The existence of such a contractual
determined by applying the ordinary principles of cont
importance of both of these matters are illustrated in ca
Building Workers’ Industrial Union of Australia and Othe
Pty Ltd (1991) 29 FCR 104; (1991) 37 IR 380; (1991) 9
(Odco); Drake Personnel Ltd & Ors v. Commissioner of State 

sence of a 
This includes 

angement as 
ident 
ustralian 

 relationship is 
ract law.24 The 

ses such as 
rs v. Odco 

9 ALR 735 

3 (Drake); 
ew South 

acements) 
ki). 

ssion of New 
 is the 

 for the 
perf  ascertain 
whe t (under a 
cont cipal – 
inde

74. s v. Bruce (1995) 

 of service has been entered, and if 
mstances of the 

mployment, 
ine whether 

ense of a 
contract of service) it is necessary to look to the whole of the 
relationship. 

75. The contract may be written, oral, partly written and partly oral 
or it may be implied from the parties’ actions.26 

76. As Marshall J stated in Damevski,27 the existence of a 
ntract by 

said 

                                                

Revenue [2000] VSCA 122; 2000 ATC 4500; 44 ATR 41
Swift Placements Pty Limited v. Workcover Authority of N
Wales [2000] NSWIRComm 9; (2000) 96 IR 69 (Swift Pl
and Damevski v. Giudice [2003] FCAFC 252 (Damevs

73. As was stated by the Industrial Relations Commi
South Wales in Swift Placements, the initial requirement
creation of a legal relationship between the parties concerned

ormance of work. It is only then that there is a need to
ther the relationship so created is one of employmen
ract of service) or of some other kind (such as, prin
pendent contractor or principal – agent).25 

 See also Dalgety Farmers Ltd. t/as Grazco
12 NSWCCR 36, Kirby A.-C.J. at pages 47-48: 

In determining whether a contract
so with whom, it is necessary to look to the circu
engagement and to ascertain who it was that offered e
and whether the worker accepted that offer. To determ
what then ensued was indeed employment (in the s

contract is not to be implied lightly. The court may imply a co
concluding that the parties intended to create contractual relations 
after examining extrinsic evidence, including what the parties 
and did. 

 
24 For example, an intention to be legally bound, offer and acceptance and 

consideration. 
25 [2000] NSWIRComm 9 at paragraph 33. 
26 Graw, S 2005, An Introduction to the Law of Contract, 5th edn, Lawbook Co, p. 28. 
27 [2003] FCAFC 252 at paragraph 82. 
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77. Marshall J found that although there was n
new employment contract, it could be implied that
informally re-entered an arrangemen

o formal offer of a 
 the parties had 

t in the nature of a contract of 
had governed their 

perations Pty Ltd 
ered whether 
h an on-hire 

ompany. The 

m their dealings with 
ees of the company. 

relationship between the workers and the coal mining company. The 
consider essential 

 did not act in a way that indicated 
 the coal mining 

nship 
ship between the 

f employment and the 
 the proper 
 The existence of a 
onship, in any given 

.29 

n, the totality of the 
d.30 

tionship, both the express terms of 
ality of the contractual relations 

f the parties) are relevant. In 
 is to find the true 

bstance 
Commentary on 

hs 8.13 to 8.15 of the 

service on the same terms and conditions which 
previous employment relationship.28 

78. In Wilton & Cumberland v. Coal & Allied O
[2007] FCA 725 (Wilton), the Federal Court consid
workers provided to a coal mining company throug
employee arrangement were employees of that c
workers were initially employed by the labour hire agency. However, 
the workers claimed that it should be implied fro
the coal mining company that they were employ
The Federal Court was not satisfied that there was an employment 

company and the workers did not discuss or 
contractual terms. The workers
they regarded themselves as being employed by
company. 

 

The nature of the contractual relatio
79. Determining that the nature of the relation
relevant parties to the contract is one o
identification of the respective parties depends on
characterisation of the contractual arrangements.
contractual relationship and an employment relati
set of circumstances, is ultimately a question of law

80. In ascertaining the proper characterisatio
relationship between the parties must be considere

81. In characterising the rela
the contract and the substance or re
(in other words, the actual behaviour o
short, the approach under Australian common law
substance of the relationship.31 This approach is within the su
over form rules referred to in paragraph 8.4 of the 
Article 15 of the OECD Model. Furthermore, the approach is 
consistent with the approach set out in paragrap
Commentary on Article 15 of the OECD Model.32 

                                                 
28 Damevski [2003] FCAFC 252 at paragraph 89. 
29 Per Marshall J in Damevski [2003] FCAFC 252 at paragraph 60. 
30Stevens v. Brodribb Sawmilling Company Pty Ltd (1986) 160 CLR 16; [1986] HCA 

1; (Stevens v. Brodribb) at CLR 29, per Mason J. The principle that the 'totality of 
the relationship between the parties' be considered to determine the nature of the 
contractual relationship at common law was adopted with approval by the majority 
of the High Court in Hollis v. Vabu Pty Ltd (2001) 207 CLR 21; [2001] HCA 44  
(Hollis v. Vabu). 

31See paragraphs 86 and 87 below for instances where the courts have used this 
approach. 

32These paragraphs from the OECD Model are set out in Appendix 3 to this Ruling. 
This approach is also consistent with the public rulings referred to at footnote 22 
above, see for instance, paragraphs 20 to 24 of Taxation Ruling TR 2005/16.  
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82. This approach applies to all cases to determine w
employer i

ho the 
s for the purposes of the short-term visit exception. In this 

rega f the OECD 
Mod

s where 
e of obtaining the 

s of the exception of paragraph 2 of Article 15, it was found 
s that did not 

ry was 
n of these 

uld be 
ption to 

f a 
ployed by 

e non-resident 

ognised 
 lightly,33 the 

su n that an entity 
ot act of employment 

 of the 
sh

e 
t or another 

s where 

ature of the 

. 

85. The terms and conditions of the contract, whether express or 
implied, are of considerable importance to the proper characterisation 

ip between 
to an 

by 

                                                

rd, paragraph 8.1 of the Commentary on Article 15 o
el states: 

While the Commentary previously dealt with case
arrangements were structured for the main purpos
benefit
that similar issues could arise in many other case
involve tax-motivated transactions and the Commenta
amended to provide a more comprehensive discussio
questions. 

83. Following from paragraphs 62 and 63 above, it wo
ntco rary to the object and purpose of the short-term visit exce

prohibit the source country from taxing the remuneration o
non-resident individual when in substance he or she is em
the user enterprise which deducts the cost instead of th
intermediary. 

84. Even though, as stated above, it has been rec
judicially that an employment contract is not to be implied

bstance over form approach may lead to a conclusio
her than the party specified in the written contr

should be regarded as the employer for the purposes
ort-term visit exception where: 

• the conduct of the parties is not consistent with th
terms of the written contract of employmen
contract with a third party, including instance
such terms are ambiguous; or 

• under the contractual terms, the true n
relationship(s) between the parties are misrepresented 
or disguised

of the relationship.34 

86. However, the parties cannot deem the relationsh
themselves to be something that it is not.35 The parties 
agreement cannot alter the true substance of the relationship 

36simply giving it a different label.  

 
33 See, for example, Marshall J in Damevski [2003] FCAFC 252 at paragraph 82. 

Also, Conti J in Wilton [2007] FCA 725 at paragraph 182 refers to the ‘controversial 
notion of implied relationships of employment and the significance thereof’ in the 
labour hire context deriving from the UK Court of Appeal decision in Brook Street 
Bureau (UK) Ltd v. Dacas [2004] EWCA Civ 217, [2004] IRLR 358 being an 
association that is at best doubtful. 

34 See Stevens v. Brodribb (1986) 160 CLR 16 at 37, per Wilson and Dawson JJ. 
35 Hollis v. Vabu (2001) 207 CLR 21; [2001] HCA 44 at paragraph 58. 
36 Massey v. Crown Life Insurance Co [1978] 1 WLR 676; [1978] 2 All ER 576. 



Taxation Ruling 

TR 2013/1 
Page status:  not legally binding Page 19 of 36 

87. As Gray J stated in Re Porter:  re Trans
Australia37: 

Although the parties are free, as a matter of law
nature of the contract which they will make between themselves, 
their own characterisation of that contract will n
court will always look at all of the terms of the c
its true essence, and will not be bound by the express choi

port Workers Union of 

, to choose the 

ot be conclusive. A 
ontract, to determine 

ce of the 
r Black put it in the 
ing which has every 

 worker remained 
 the employment 

ractor through a 
 hire 

 relationship was that 
rmer employer 

than pay his wages, 
irect the employee 

firm may perform an 
hip between the 

mployee 
of the user enterprise, not the intermediary. However, the manner in 

sive of the nature of 
he parties. In Swift Placements, the 

 argument that the 
orker was one of 

ift Placements was 

icators of employment relationship 
indicators of 
nt contractor at 
 who should be 

short term visit 

91. No one factor is determinative and not all factors will be 
ilson and Dawson JJ in Stevens v. 

ted:  
The modern approach is, however, to have regard to a variety of 
criteria. This approach is not without its difficulties because not all of 
the accepted criteria provide a relevant test in all circumstances and 
none is conclusive. Moreover, the relationship itself remains largely 
undefined as a legal concept except in terms of the various criteria, 
the relevance of which may vary according to the circumstances. 

 

                                                

parties as to the label to be attached to it. As M
present case, the parties cannot create someth
feature of a rooster, but call it a duck and insist that everybody else 
recognise it as a duck. 

88. In Damevski, the Federal Court found that a
an employee despite his employer’s attempt to end
relationship and deal with the employee as a cont
labour hire agency. In this case, the interposition of the labour
agency was not genuine. The true nature of the
the worker remained an employee of his putative fo
because the labour hire agency did nothing more 
while the putative former employer continued to d

89. In some circumstances, an intermediary 
agency role to bring about a contractual relations
worker and the end user. In this case, the worker will be an e

which the relationship is described is not conclu
the legal relationship between t
Industrial Relations Commission rejected the
relationship between Swift Placements and the w
agency, notwithstanding that the business of Sw
described as an employment agency. 

 

Key ind
90. While the factors discussed below are key 
whether an individual is an employee or independe
common law, they are also relevant in determining
regarded as the employer for the purposes of the 
exception. 

relevant in a particular case. W
38Brodribb sta

 
37 (1989) 34 IR 179; [1989] FCA 226 at paragraph 13. 
38 (1986) 160 CLR 16 at 35. 
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Control 

92. An important factor to consider is the degree of co
an enterprise engaging 

ntrol which 

indiv  done. In this 
rega rodribb39 stated: 

 apply the control 
person is 

r serving as an employee. 

t of the 
tual exercise,  even though 

the a

94. ontrol over a 
work , but rather the 
ultim

 be viewed 
n what to do 

 or legal 
effectively 
ted…41 

95. r of State 
Rev 56 ATR 302 
(For ly, the control test 

an trilateral 

dco, 
co and Brook St ) the control test has not been 

 with evolving 
ly susceptible of 

atrix. 

96. From the cases including Stevens v. Brodribb,44 Mason & Cox 
Pty Ltd v. McCann (1999) 74 SASR 438; [1999] SASC 544 (Mason 
and Cox), Swift Placements and Drake, it is the ultimate or legal 

dividual non-resident which is most relevant, rather 

 enable the 
nt and 

45

                                                

an individual to perform work has over that 
idual in terms of what, how and where work is to be
rd, Wilson and Dawson JJ in Stevens v. B

In many, if not most cases, it is still appropriate to
test because it remains the surest guide to whether a 
contracting independently o

93. However, the importance of control lies in the righ
employer to exercise it, rather than its ac 40

ctual exercise can still be relevant. 

The Full Bench held in Swift Placements that c
er did not merely relate to the on-the-job situation
ate or legal control over the worker. It stated: 

…control by an employer over an employee is not to
merely in the on-the-job situation in directing a perso
and how to do it, but rather in the sense of the ultimate
control over the person to require him to properly and 
exercise his skill in the performance of the work alloca

In Forstaff and Ors v. The Chief Commissione
enue [2004] NSWSC 573; 2004 ATC 4758; (2004) 
staff), McDougall J recognised that, historical

had been considered in the context of a bilateral rather th
or multi-lateral relationship. His Honour stated.42 

…in the cases that do involve a trilateral relationship (ACC v. O
BWIU v. Od 43

regarded as dispositive… in a changing workforce
relationships … the concept of control is not readi
analysis according to the traditional master/servant m

control over the in
than practical control. 

97. Ultimate control would, amongst other things,
relevant entity to withdraw the worker from an assignme
terminate the contract with the worker.  

 
39 (1986) 160 CLR 16 at 36. 
40 Zuijs v. Wirth Brothers Proprietary Ltd (1955) 93 CLR 561; [1955] HCA 73 at CLR 

571. 
41 Swift Placements [2000] NSWIR Comm 9; (2000) 96 IR 69 at paragraph 44. 
42 Forstaff at paragraph 114. 
43 Brook Street Bureau (UK) Ltd v. Dacas [2004] EWCA Civ 217; [2004] IRLR 358. 
44 (1986) 160 CLR 16 at 27, per Mason J. 
45 For example, see the judgment of McDougall J in Forstaff [2004] NSWSC 573; 

2004 ATC 4758; (2004) 56 ATR 302 at paragraph 115. 
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98. However, specifying in detail how contracted services are to 
n employment 

ments, it will not 
e employer for the 

the short-term visit exception merely because the user 
 individual by having the 

e user enterprise and under their 
direction.46 

0. The Commissioner will also have regard to the contract 
ise. 

tegration 

f the services rendered 
ntegral part of the business 

e 

 test’, the majority of the High 
atement by 

pply Co:48 
mployee and independent contractor 

en a person who 
ss, and a person 

trade or business of his own.’  

ered this distinction 
ncluded that the bicycle 

hat case were the employees of another, rather than 
working on their own account. The majority stated: 

Viewed as a practical matter, the bicycle couriers were not running 
their own business or enterprise, nor did they have independence in 
the conduct of their operations. 

104. Where the facts indicate that individuals are not working on 
their own account, this points to the relationship being one of 

                                                

be performed does not of itself necessarily imply a
relationship. 

99. Similarly, in international labour hire arrange
necessarily be inferred that the user enterprise is th
purposes of 
enterprise exercises practical control over the
work performed at the premises of th

10
between the labour hire firm and the user enterpr

 

In

101. It is relevant to consider the nature o
by the individual and whether they are an i
activities carried on by the enterprise to which the services ar
provided. 

102.  In describing the ‘integration
Court in Hollis v. Vabu47 approved the following st
Windeyer J in Marshall v. Whittaker’s Building Su

… the distinction between an e
is ‘rooted fundamentally in the difference betwe
serves his employer in his, the employer’s busine
who carries on a 49

103. In Hollis v. Vabu,50 the High Court consid
(and other aspects including control) and co
couriers in t

employment. 

 
46 For example, this was the result in Mason & Cox. 
47 (2001) 207 CLR 21; [2001] HCA 44. 
48 (1963) 109 CLR 210; [1963] HCA 26. 
49 Hollis v. Vabu (2001) 207 CLR 21; [2001] HCA 44 at paragraph 40. 
50 Hollis v. Vabu (2001) 207 CLR 21; [2001] HCA 44  at paragraph 47 (to 57).  
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105. escribed the 
relev

nd parcel of 
re integral to 

ng operations 
id to be that it 

 the control of 
them was one 

ganization 
se the 

or legal liability. It 
zation 

as legal authority to 
s, depending on 

e organization and the part that A plays in its 
rawing an 
 relevant 

re 
ce which is 

tion test could 
f service 
icia yields the 

 concepts, 
 more cogent in 

ur hire arrangements, it will not 
nece ployer for the 
purp se the work is 
bein  rather than the 
inter ents, the Full Bench adopted and 

Attorney-General 
d the 

…the statement that the doing of work must be for the benefit of the 
master does not mean, of course, that the direct benefit from the 
work itself must necessarily accrue to the master; he may, without 
altering the relationship, direct his servant to do work which will 
benefit another.53 

, a non-resident individual engaged by an 

r for the 
purposes of the short-term visit exception. 

 

                                                

 Furthermore, Mason J in Stevens v. Brodribb51 d
ance of the integration test: 

In the present case it was argued that Gray was part a
Brodribb’s organization in that his snigging activities we
the supply of timber necessary for Brodribb’s sawmilli
at Orbost. The relevance of this submission was sa
added weight to the inference that Gray was subject to
Brodribb and therefore that the relationship between 
of employment. In short, the contention was that the or
test is relevant to the issue of control. But this is not to u
concept as a criterion for determining a legal issue 
is merely to use the fact that A is part of B’s business organi
as additional material from which to infer that B h
control what A does. No doubt in some circumstance
the nature of th
activities, it is legitimate to have regard to that fact in d
inference as to B’s control of A in the performance of a
activity. However, here there are other facts which bear mo
cogently on the issue of control and negate the inferen
sought to be drawn. 

.…For my part I am unable to accept that the organiza
result in an affirmative finding that the contract is one o
when the control test either on its own or with other ind
conclusion that it is a contract for services. Of the two
legal authority to control is the more relevant and the
determining the nature of the relationship. 

106. In relation to international labo
ssarily be inferred that the user enterprise is the em
oses of the short-term visit exception merely becau
g performed for the benefit of the user enterprise
mediary. In Swift Placem

applied a passage from the judgment of Kitto J in 
for NSW v. Perpetual Trustee Co. (Ltd)52 which explaine
essential elements of an employer-employee: 

107. Accordingly
intermediary may be directed to work for the benefit of the user 
enterprise without the user enterprise becoming the employe

 
51 (1986) 160 CLR 16 at 27. 
52 (1952) 85 CLR 237; [1952] HCA 2. 
53 Swift Placements [2000] NSWIRComm 9; (2000) 96 IR 69 at paragraph 32;. 
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Remuneration 

108. The identity of the entity paying remuneration to an employee 
 the identity of the 

e payments 
 weekly basis and 
nterprise for 

ucted and 
rgued and the Court 

nts for their work 
 Court concluded 

t the 

 in other words, the 
greement for 

Wilcox, Burchett 

t Woodward J called an 
ntract of 
ployer. 

111. The identity of the entity that determines the amount of the 
n will also be relevant. In Mason & Cox and in Drake, the 

y in that case 
her than for the 

ne of the indicators in 
ing the employer. 

s was stated by Wilson and Dawson JJ in Stevens and 
Brodribb,55 the actual terms and terminology in the contract will be of 
considerable importance to the proper characterisation of the 
relationship between the parties, particularly where the criteria are 

erised their 

ced, I think that it is 
appropriate, as the Full Court did in BWIU v. Odco, to pay close 
regard to the way in which the parties have characterised their 
relationship. 

                                                

for their work is a factor to consider in determining
employer. 

109. In Wilton, MES (the hiring agency) made th
referred to as wages to the applicants directly on a
before any payment was made by CAO (the user e
present purposes) to MES. Income tax was ded
superannuation contributions were made. CAO a
accepted that CAO did not remunerate the applica
and that CAO was not the employer. In Forstaff, the
that the user enterprise (Forstaff’s client in that case) was no
employer. Amongst other things, Forstaff paid the workers and the 
remuneration was ‘subject to all relevant provisions of any 
appropriate Award, Site or Enterprise Agreement’,
remuneration was prescribed under an award or a
employees. 

110. However, as stated in the joint judgment of 
and Ryan JJ in Odco:54 

...payment of wages by a third party, or wha
‘intermediary’, is not fatal to the existence of a co
employment between a worker and a putative em

remuneratio
fact the labour hire agency determined the remuneration was 
relevant. By contrast, in Damevski, the intermediar
played no role in determining the rates payable ot
inclusion of its administrative charge. This was o
that case pointing to the user enterprise be

 

Terms of engagement 

112. A

balanced. In Forstaff,56 where the parties charact
ne of employment, McDougall J stated: relationship as o

In circumstances where the criteria are balan

 
54 (1991) 29 FCR 104 at 119; (1991) 37 IR 380; (1991) 99 ALR 735 and referred to 

by Merkel J in Damevski [2003] FCAFC 252 at paragraph 172. 
55 (1986) 160 CLR 16 at 36 to 37. 
56 [2004] NSWSC 573; 2004 ATC 4758; (2004) 56 ATR 306 at paragraph 120. 
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113. However, how the arrangement between the parties is 
labe ature of the 
lega all J stated.57 

risation of 

refers to such matters as length of 
assignment and the relevant role of the worker, rates of pay, workers 

pensation insurance, deduction of PAYG, superannuation 

115. oyment 
relat  individual’s 
work

116.
he conduct 

e identified as 
 to third 
hich may 
 enterprise. In 

 judgment of the Supreme rt of Canada in Bazley v. 
t ‘the employer’s enterprise 

nd the 
 J termed this 
e’s conduct is 

placed in the 

employee’s wrong’. 

However, in Mason and Cox, Doyle CJ stated:59 
ave been vicariously 

ing at their 
ld arise out of 

the control exercised over the plaintiff, not from a contract of 
rance 

yment for result’ is a strong (but not 
conclusive) indication that the contract is one for services, rather than 
of service. In World Book (Australia) Pty Ltd v. FC of T,60 Sheller JA 
said: 

Undertaking the production of a given result has been considered to 
be a mark, if not the mark, of an independent contractor... 

                                                

lled in a written contract is not conclusive of the n
l relationship. For example, in Forstaff, McDoug

If the facts were inconsistent with the parties’ characte
their relationship, then the characterisation could not prevail. 

114. Terms of engagement also 

com
contributions and other employee benefits. 

 

Risk 

 A key consideration of whether there is an empl
ionship is who bears the responsibility or risk for the
. 

 In Hollis v. Vabu,58 the majority said: 
In general, under contemporary Australian conditions, t
by the defendant of an enterprise in which persons ar
representing that enterprise should carry an obligation
persons to bear the cost of injury or damage to them w
fairly be said to be characteristic of the conduct of that
delivering the Cou
Curry, McLachlin J said of such cases tha
[has] created the risk that produced the tortious act’ a
employer must bear responsibility for it …. McLachlin
risk ‘enterprise risk’ and said that ‘where the employe
closely tied to a risk that the employer’s enterprise has 
community, the employer may justly be held vicariously liable for the 

117. 
Nor is it to the point that Mason & Cox might h
liable for an act of negligence by the plaintiff while work
premises. The vicarious liability of Mason & Cox wou

employment:  see Denham v. Midland Employees Mutual Assu
Ltd [1955] 2 QB 437 and McNiece. 

 

Results 

118. The notion of ‘pa

 
57 [2004] NSWSC 573; 2004 ATC 4758; (2004) 56 ATR 306 at paragraph 121. 
58 (2001) 207 CLR 21; [2001] HCA 44  at paragraph 42. 
59 [1999] SASC 544; [1999] SASC 544 at paragraph 30. 
60 92 ATC 4327; (1992) 23 ATR 412. 
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119. However, this notion is not necessarily inco
contract of service. Cases such as FC of T v. B
Vabu and Commissioner of State Taxation v. Roy 
Centre Pty Ltd 

nsistent with a 
arrett & Ors, Hollis v. 

Morgan Research 
 contracts for results 
e emphasis that the 

ot determinative. 

120. To the extent such a contract involves an employment 
eved is a factor to 

mployer. 

 business expenses 

ols and the incurring 
idual have been held to 
endent contractor.62 

y tools and equipment is 
lationship. As 

 maintenance of tools 
xpenses should be 

ependent 

d on this factor in 
l relationship depends on the 

particular circumstances. For example, in Wilton, CAO (the user 
enterprise) rather than the labour hire agency provided the 

rovided other work 
p all the factors and 

e workers to 
re was no 

d CAO. 

61 are examples of purported
involving employment relationships. Given th
courts have placed on the control test (discussed from paragraph 92 
above); the production of a given result is n

relationship, who determines the results to be achi
take into account in determining the identity of the e

 

Provision of tools and equipment and payment of

121. The provision of assets, equipment and to
of expenses and other overheads by an indiv
be an indicator that the individual is an indep

122. However, the provision of necessar
not necessarily inconsistent with an employment re
highlighted in Hollis v. Vabu, the provision and
and equipment and payment of business e
significant for the individual to be considered an ind
contractor.63 

123. The weight or emphasis to be place
determining the nature of the contractua

necessarily mining equipment, whilst the agency p
gear (goggles, helmets etcetera). In weighing u
despite CAO providing significant equipment for th
perform their job, the Federal Court concluded the
employment relationship between the workers an

 
                                                 
61 The High Court in FC of T v. Barrett & Ors (1973) 129 CLR

(1973) 4
 395; 73 ATC 4147; 

 ATR 122 found that land salesmen, who were engaged by a firm of land 
ale and who were 

dependent 
1] HCA 44  

 rather than per time 
 a natural means to remunerate employees whose sole 

purpose is to perform deliveries. Further, the Full Court of the Supreme Court of 
South Australia in Commissioner of State Taxation v. Roy Morgan Research 
Centre Pty Ltd [2004] SASC 288; 2004 ATC 4933; (2004) 57 ATR 148 found that 
interviewers who were only paid on the completion of each assignment, not on an 
hourly basis, were employees and not independent contractors. 

62 See, for example, Stevens v. Brodribb and Vabu Pty Ltd v. FC of T 96 ATC 4898; 
(1996) 33 ATR 537. 

63 (2001) 207 CLR 21; [2001] HCA 44 at paragraph 47. The High Court was referring 
to the NSW Court of Appeal taxation decision in Vabu v. FC of T 96 ATC 4898; 
(1996) 33 ATR 537 where it was held that the couriers engaged by Vabu (including 
those who provided motor vehicles and motor cycles) were independent 
contractors. The majority decision in Hollis v. Vabu overturned that decision insofar 
as bicycle couriers were concerned. 

agents to find purchasers for land entrusted to the firm for s
remunerated by commission only were employees and not in
contractors. The High Court in Hollis v. Vabu (2001) 207 CLR 21; [200
considered that payment to the bicycle couriers per delivery,
period engaged, was
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Delegation 

124. The power to delegate or subcontract (in the sens
capacity to engage others to do the work, or parts of the w
significant factor to de

e of the 
ork) is a 

termine whether a worker is an employee or an 
 is required 

s is an indication that 

the power of 
 the 

 The contract 
 cases would 
client 

themselves with no ability to delegate the work to others. In Odco,65 
uestion were not 

 or the host business. 
f the work 

Disa
126. about whether 
serv nt of the source 
country may properly be regarded by that State as rendered in an 

mmentary on 

[services 
 a State as 
ould be 

es and examples 

.13 to 8.15 of the Commentary on Article 15 of 
the O n such 
circu endix 3 of this 
Ruli

128.
application of the short term visit exception in abusive cases. 
Paragraph 8.9 of the Commentary on Article 15 refers to 

icle 1, which states the 

that the benefits of a double tax convention should not be available 
where a main purpose for entering into certain transactions or 
arrangements was to secure a more favourable tax position and 
obtaining that more favourable treatment in these circumstances 
would be contrary to the object and purpose of the relevant 
provisions. 

                                                

independent contractor.64 For example, if a worker
contractually to perform work personally, then thi
the worker is an employee. 

125. In international labour hire arrangements, 
delegation may be relevant in determining the nature of
relationship between the intermediary and the worker.
between the labour hire agency and the worker in most
require the worker to perform the relevant work for the 

the Full Federal Court found that the workers in q
employees of either the labour hire agency
However, whether the worker was able to delegate any o
assigned was not discussed. 

 

greements and application of the exception 
 Where there is a disagreement between States 
ices rendered by an individual who is not a reside

employment relationship, then paragraph 8.12 of the Co
Article 15 of the OECD Model states: 

Any disagreement between States as to whether this 
rendered by an individual may properly be regarded by
rendered in an employment relationship] is the case sh
resolved having regard to the following principl
[those stated at paragraphs 8.13 to 8.27]…. 

127. Paragraphs 8
ECD Model set out the approach the OECD uses i

mstances. These paragraphs are attached at App
ng. 

 It is possible for the State applying the convention to deny the 

paragraph 9.5 of the Commentary on Art
guiding principle as being: 

 
64 Stevens v. Brodribb (1986) 160 CLR 16 at 26 per Mason J. 
65 (1991) 29 FCR 104; (1991) 37 IR 380; (1991) 99 ALR 735. 
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129. Furthermore it is noted in paragraph 8.9 o
on Article 15 that it should not be lightly as

130. Accordingly, the availability of the short-ter
may be denied in abusive cases, subject to there be
disagreement between 

f the Commentary 
sumed that this is the case. 

m visit exception 
ing no 

the Contracting States. In such instances, the 
country of residence of the non-resident individual must relieve 
double taxation under the Elimination of Double Taxation Article, or its 
equivalent, in Australia’s tax treaties. 
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‘short-term visit exception’66 refers to the 
Income from Employment Article (or equiva
Australia’s tax treaties that, from the perspectiv

provisions in the 
lent ones) in 

e of the country 
on by that country 
orking there. 

which a 
ed whether or not 

the enterprise has entered into a formal contract with that 
individual. The enterprise may be a resident of the source 
country or a permanent establishment of a non-resident of that 
country. 

 

 

                                                

where the work is performed, prohibit taxati
of remuneration derived by a non-resident w

‘user enterprise’ refers to the enterprise to 
non-resident individual’s services are render

 
66 This term has been used in this Ruling because it is descriptive of the true nature 

of paragraph 2 of the Income from Employment Articles and its equivalent 
provisions in Australia’s tax treaties as an exception to the general rule in 
paragraph 1 of the same Article. This term ‘exception’ is also used in the 
Commentary to Article 15 of the OECD Model. 
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Appendix 3 – Extract from the 
Commentary to Article 15 of the OECD 
Model 
132.  of the 
Com

ual will be an 
 employee 

ness activities 
rtant to determine 

itute an integral 
ervices are 

sults produced by 
ill only be 
irectly to an 

 a 
iness is 

rendered to 
r services in question. 

8.14 Wh es rendered by 
t e business activities carried on by his formal 

re provided 
p ip that is different from the formal 

r

vidual 
rk has to be 

 responsibility for the place at 

directly charged 
se to which the 

15 below); 

aterials necessary for the 

termines the number and qualifications of the 
individuals performing the work; 

- who has the right to select the individual who will 
perform the work and to terminate the contractual 
arrangements entered into with that individual for 
that purpose; 

- who has the right to impose disciplinary sanctions 
related to the work of that individual; 

- who determines the holidays and work schedule of 
that individual. 

 Extracted below are paragraphs 8.13 to 8.15
mentary on Article 15 of the OECD Model: 

8.13 The nature of the services rendered by the individ
important factor since it is logical to assume that an
provides services which are an integral part of the busi
carried on by his employer. It will therefore be impo
whether the services rendered by the individual const
part of the business of the enterprise to which these s
provided. For that purpose, a key consideration will be which 
enterprise bears the responsibility or risk for the re
the individual’s work. Clearly, however, this analysis w
relevant if the services of an individual are rendered d
enterprise. Where, for example, an individual provides services to
contract manufacturer or to an enterprise to which bus
outsourced, the services of that individual are not 
enterprises that will obtain the products o

ere a comparison of the nature of the servic
he individual with th

employer and by the enterprise to which the services a
oints to an employment relationsh

contractual relationship, the following additional factors may be 
elevant to determine whether this is really the case: 

- who has the authority to instruct the indi
regarding the manner in which the wo
performed; 

- who controls and has
which the work is performed; 

- the remuneration of the individual is 
by the formal employer to the enterpri
services are provided (see paragraph 8.

- who puts the tools and m
work at the individual’s disposal; 

- who de
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8.15 Where an individual who is formally an e
enterprise provides services to another enterp
arrangements made between the two ente
relevant, although not necessarily conclusi
determining whether the remuneration of the in
charged by the formal employer to the enterpris
services are provided. For instance, if the fe
enterprise that formally employs the individual r
remuneration, employment benefits and other e
that individual for the services that he provide
enterprise, with no profit element or with a pro
computed as a percentage of that remuneratio
employment costs, this would be indicative that t
the individual is directly charged by the form
enterprise to which the services are provided. Th
considered to be the case, however, if the fe
services bears no relationship to the remunera
or if that remuneration is only one of many facto
in the fee charged for what is really a contract fo
where a consulting firm charges a client on the b
for the time spent by one of its employee to perfo
contract and that fee takes account of the variou
enterprise), provided that this is in conform
principle if the two enterprise

mployee of one 
rise, the financial 

rprises will clearly be 
ve, for the purposes of 

dividual is directly 
e to which the 

es charged by the 
epresent the 
mployment costs of 

d to the other 
fit element that is 
n, benefits and other 

he remuneration of 
al employer to the 

at should not be 
e charged for the 

tion of the individual 
rs taken into account 
r services (e.g. 
asis of an hourly fee 
rm a particular 

s costs of the 
ity with the arm’s length 

s are associated. It is important to note, 
however, that the question of whether the remuneration of the 
individual is directly charged by the formal employer to the enterprise 
to which the services are provided is only one of the subsidiary 
factors that are relevant in determining whether services rendered by 
that individual may properly be regarded by a State as rendered in 
an employment relationship rather than as under a contract for 
services concluded between two enterprises. 
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