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Taxation Ruling
Income tax: employee lawyers - allowances,
reimbursements and work-related deductions

This Ruling, to the extent that it is capable of being a 'public ruling' in
terms of Part IVAAA of the Taxation Administration Act 1953, is a
public ruling for the purposes of that Part. Taxation Ruling TR 92/1
explains when a Ruling is a public ruling and how it is binding on the
Commissioner.

What this Ruling is about

Class of person/arrangement

1. This Ruling applies to employee lawyers. For the purposes of
this Ruling, an employee lawyer is a person who is employed as a
solicitor, articled clerk, law clerk, or as a paralegal.

2. This Ruling deals with:

(a) the assessability of allowances and reimbursements
received by employee lawyers; and

(b) deductions for work-related expenses generally claimed by
employee lawyers.

3. The Ruling discusses the assessability of allowances and
reimbursements under section 25 and paragraphs 26(e) and 26(eaa) of
the Income Tax Assessment Act 1936 (the Act). The tax treatment of
allowances and reimbursements is examined at paragraphs Error!
Reference source not found. to Error! Reference source not found.
in the Ruling section.

4.  The Ruling also discusses whether deductions are allowable or
are specifically excluded (or limited) under subsections 51(1), 51(4),
51(6), or sections S1AB, S1AE, 51AF, 51AG, 51AGA, 51AH, 51AJ,
S51AK, 51AL, 53, 54, 55, 57AF, 59, 60, 61, or 82A of the Act.

5. The common work-related expenses incurred by employee
lawyers and the extent to which they are allowable deductions are
discussed, in alphabetical order, at paragraph 20 in the Ruling section.
The substantiation provisions are not discussed in depth in this Ruling.

6.  Further explanation about specific deduction items in the Ruling
section is contained in the Explanations section at the paragraph
references indicated.
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7. Each year the Australian Taxation Office (ATO) carries out
audits of taxpayers' returns. This Ruling will be used by the ATO
when it undertakes audits of the returns of employee lawyers. Where
there is a tax shortfall, any penalties imposed will be in terms of
Taxation Ruling TR 94/3 on the basis that the views of the ATO on
the correct operation of the law have been expressed in a public ruling.

Date of effect

8. This Ruling applies to years commencing both before and after
its date of issue. However, the Ruling does not apply to taxpayers to
the extent that it conflicts with the terms of a settlement of a dispute
agreed to before the date of issue of the Ruling (paragraphs 21 and 22
of Taxation Ruling TR 92/20).

9.  If ataxpayer has a more favourable private ruling (whether
legally or administratively binding), this Ruling applies to that
taxpayer to the extent of the inconsistency only from and including the
1995-1996 year of income.

Ruling

Allowances

10. The receipt of an allowance does not automatically entitle an
employee lawyer to a deduction. The term 'allowance' does not
include a reimbursement (see paragraphs 14 to 17).

11. Ifreceived, allowances fall into the following categories:

(a) fully assessable to the employee with a possible deduction
allowable, depending upon individual circumstances;

(b) fully assessable to the employee with no deduction
allowable even though an allowance is received
(paragraphs 146 to 150);

(c) fully assessable to the employee with a deduction
allowable for expenses incurred subject to special
substantiation rules (paragraph 12);

(d) not assessable to the employee because the employer may
be subject to Fringe Benefits Tax. A deduction is not
allowable to the employee for expenses incurred against
such an allowance. If the allowance is paid wholly or in
part for travel expenses, it is assessable to the employee
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lawyer and a deduction may be allowable (see Taxation
Determination TD 93/230 and Travel expenses).

The allowances referred to in (a) and (d) above are not normally
received by employee lawyers and are not discussed in this Ruling.

Reasonable allowance amounts

12.  The Commissioner of Taxation publishes annually a Taxation
Ruling that indicates amounts considered reasonable in relation to the
following expenses:

(a) overtime meal expenses;
(b) domestic travel expenses; and
(c) overseas travel expenses.

13. Allowances received in relation to these expenses are fully
assessable. If an allowance is received and the amount of the claim for
expenses incurred is no more than the reasonable amount,
substantiation is not required. If the deduction claimed is more than
the reasonable amount, the whole claim must be substantiated, not just
the excess over the reasonable amount.

Reimbursements

14. If an employee lawyer receives a payment from his or her
employer for actual expenses incurred, the payment is a
reimbursement and the employer may be subject to Fringe Benefits
Tax. Generally, if an employee lawyer receives a reimbursement, the
amount is not required to be included in his or her assessable income
and a deduction is not allowable (see Taxation Ruling TR 92/15).

15. However, if motor vehicle expenses are reimbursed by an
employer on a cents per kilometre basis, the amount is included as
assessable income of the employee lawyer under paragraph 26(eaa) of
the Act. A deduction may be allowable in relation to motor vehicle
expenses incurred (see Transport expenses, paragraphs 183 to 209).

16. If the reimbursement by an employer is for the cost of a
depreciable item (e.g., a laptop computer), a deduction is allowable to
the employee lawyer for depreciation (see Taxation Determination
TD 93/145 and Depreciation of equipment, paragraphs 71 to 96).

17. If a payment is received from an employer for an estimated
expense, the amount received by the employee lawyer is considered to
be an allowance (not a reimbursement) and is fully assessable to the
employee lawyer (see Allowances, paragraphs 10 to 13).
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Deductions

18. A deduction is only allowable if an expense:
(a) 1is actually incurred (paragraph 22);
(b) meets the deductibility tests (paragraphs 23 to 30); and

(c) satisfies the substantiation rules (paragraphs 31 and 32).

19. If an expense is incurred partly for work purposes and partly for
private purposes, only the work-related portion is an allowable
deduction.

20. The common work-related expenses incurred by employee
lawyers, and the extent to which they are allowable deductions are
discussed below, in alphabetical order.

Admission fees: A deduction is not allowable for the cost of
admission fees (paragraph Error! Reference source not found. to
Error! Reference source not found.).

Annual Practising certificate: A deduction is allowable for the cost
of renewing Annual Practising Certificates (paragraph 37).

Answering machines, beepers, mobile phones, pagers and other
telecommunications equipment: A deduction is allowable for the
work-related portion of the rental cost or for depreciation on the
purchase price of these items (see Depreciation of equipment). An
apportionment must be made between work-related and private use. A
deduction is not allowable if these items are supplied by the employer.

Bank fees: A deduction is allowable, as a work-related expense, for
Financial Institutions Duty that relates to the direct depositing of
salary and wages into the employee lawyer's bank account(s). A
deduction is not allowable for any other bank fees as a work related
expense (Taxation Ruling IT 2084).

Briefcases: A deduction is allowable for depreciation on the cost of a
briefcase, to the extent of its work-related use (see Depreciation of
equipment and paragraphs Error! Reference source not found. and
74).

Calculators and electronic organisers: A deduction is allowable for
the work-related portion of depreciation on the purchase price of
calculators and electronic organisers (see Depreciation of equipment,
paragraphs 71 to 96).

Child care expenses: A deduction is not allowable for child care
expenses (paragraphs 39 to 41).
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Clothing, uniforms and footwear: A deduction is allowable for the
cost of buying, hiring or replacing clothing, uniforms or footwear
(‘clothing') if these items are:

(a) protective;
(b)  occupation specific;

(c) compulsory and meet the requirements of Taxation Ruling
IT 2641,

(d) non-compulsory and entered on the Register of Approved
Occupational Clothing or approved in writing by the ATO
before 1 July 1995. These transitional arrangements cease
to have effect from 1 July 1995. A deduction will not be
allowable for expenditure incurred after 30 June 1995 in
relation to clothing approved under the transitional
arrangements; or

(e) conventional, but satisfy the deductibility tests as
explained in Taxation Ruling TR 94/22.

Expenditure on clothing, uniforms and footwear must satisfy the
deductibility tests in subsection 51(1) of the Act and must not be
private or domestic in nature (paragraphs 42 to 57).

Club membership fees: A deduction is not allowable for club
membership fees (paragraph 60).

Computers and software: A deduction is allowable for depreciation
on the cost of computers and software, if purchased together, that are
used for work-related purposes. If the software is bought separately
from the computer, a deduction is allowable in full in the year of
purchase. The deduction must be apportioned between work-related
and private use (paragraphs 61 to 64).

Conferences and seminars: A deduction is allowable for the cost of
attending conferences, seminars and training courses to maintain or
increase an employee lawyer's knowledge, ability or skills in the legal
field. There must be a relevant nexus with the current work activities
of the employee lawyer (paragraphs 65 to 70).

Depreciation of equipment: A deduction is allowable for
depreciation to the extent of the work-related use of the equipment.
An item of equipment bought after 1 July 1991 can be depreciated at a
rate of 100% if its cost is $300 or less or its effective life is less than
three years (paragraphs 71 to 96).

Driver's licence: A deduction is not allowable for the cost of
acquiring or renewing a driver's licence (paragraphs 97 to 99).

Fares: A deduction is allowable for the cost of using public transport
for work-related travel (see Transport expenses, paragraphs 183-209).
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Fines: A deduction is not allowable for fines imposed under a law of
the Commonwealth, a State, a Territory or a foreign country, or by a
court (paragraph 100).

First aid courses: A deduction is allowable if it is necessary for an
employee lawyer, as a designated first aid person, to undertake first aid
training to assist in emergency work situations. If the cost of the
course is met by the employer, or is reimbursed to the employee
lawyer, no deduction is allowable.

Glasses and contact lenses: A deduction is not allowable for the cost
of buying prescription glasses or contact lenses (paragraph 101).

Home office expenses:

Place of business: A deduction is allowable for a proportion of the
running and occupancy expenses if an area of the home has the
character of a 'place of business' (paragraphs 107 to 110).

Private study: A deduction is allowable for the running expenses of a
private study to the extent that the private study is used for work
performed at home (paragraphs 111 to 114).

Insurance - income continuance: A deduction is allowable for
insurance premiums to the extent that they are paid to cover the loss of
income (paragraphs 115 and 116).

Insurance - equipment: A deduction is allowable for the cost of
insurance of equipment to the extent of its work-related use.

Interest: A deduction is allowable for interest on money borrowed to
finance the purchase of equipment to the extent to which equipment is
used for work-related purposes.

Laundry and maintenance of clothing, uniforms and footwear:

A deduction is allowable for the cost of laundry and maintenance of
supplied or purchased clothing, uniforms or footwear if these items are
of a kind described under Clothing, uniforms and footwear
(paragraphs 58 and 59).

Meals: A deduction is not allowable for the cost of meals eaten
during a normal working day (paragraphs Error! Reference source
not found. to Error! Reference source not found.). A deduction
may be allowable if meal costs are incurred by an employee lawyer
who travels for work-related purposes (Travel expenses, paragraphs
210 to 214).

Motor vehicle expenses: A deduction is allowable for the cost of
using a motor vehicle for work-related travel (see Transport expenses,
paragraphs 183 to 208). However, there are a number of statutory
limitations to the above; these are:
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Depreciation cost limit: Section 57AF of the Act imposes a limit on
the depreciable cost base of motor vehicles (see paragraph 128).

Calculation of motor vehicle balancing adjustment: A depreciation
balancing adjustment may be necessary on the disposal of a motor
vehicle that has been used for work-related activities (see Taxation
Ruling IT 2493 and paragraph 129).

Motor vehicle provided by employer: A deduction is not allowable for
car expenses incurred by an employee lawyer in certain circumstances
where a motor vehicle is provided by an employer (paragraph 130).

Newspapers: A deduction is not allowable for the cost of newspapers
(paragraphs 132 and 133).

Parking fees and tolls: A deduction is allowable for the cost of
parking fees (but not fines), bridge and road tolls paid by an employee
lawyer while travelling in the course of employment, e.g., between
work places (paragraphs 134 and 135).

Practising certificate: A deduction is allowable for the cost of
renewing an Annual Practising certificate (paragraph 37).

Professional indemnity insurance: A deduction is allowable for the
cost of professional indemnity insurance taken out by an employee
lawyer. If the cost is met by the employer, or is reimbursed to the
employee lawyer, no deduction is allowable (paragraph 136).

Professional library: A deduction is allowable for depreciation of a
professional library to the extent of its work-related use. The content
of reference material must be directly relevant to the income-earning
activities (paragraphs 137 to 145).

Removal and relocation expenses: A deduction is not allowable for
the cost of taking up a transfer in existing employment or in taking
new employment with a different employer (paragraphs 146 to 150).

Repairs: A deduction is allowable for the cost of repairs to equipment
to the extent that the equipment is used in income-producing activities
(paragraph 151).

Self education expenses: A deduction is allowable for the cost of self
education if there is a direct connection between the course of
education and the employee lawyer's current income-earning activities.
Self education costs include fees, travel, books and equipment
(paragraphs 152 to 158).

If self education expenses are allowable but also fall within the
definition of 'expenses of self education' in section 82A of the Act, the
first $250 is not an allowable deduction (paragraphs 159 to 161).
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Social functions: A deduction is not allowable for the cost of
attending staff dinners, client gatherings or similar functions if food,
drink or recreation is provided (paragraphs 162 to 167).

Stationery: A deduction is allowable for the cost of log books,
diaries, etc., to the extent to which they are used for work-related
purposes.

Supreme Court library fees: A deduction is allowable if Supreme
Court library fees are paid on an annual basis. A deduction is not
allowable if Supreme Court library fees are paid once only upon
admission to practice (paragraph 168).

Suspension from practice: A deduction is not allowable for the cost
of defending the right to practise (paragraph 169 and 170).

Technical or professional publications: A deduction is allowable for
the cost of buying or subscribing to journals, periodicals and
magazines that have a content specifically related to an employee
lawyer's work and are not general in nature (paragraphs 171 to 175).

Telephone, mobile phone, pager, beeper and other
telecommunications equipment expenses: A deduction is not
allowable where these items are supplied by the employer. If they are
not supplied, a deduction is allowable for the rentals cost or for
depreciation on the purchase price to the extent of the work-related use
of the item.

Cost of calls: A deduction is allowable for the cost of work-related
calls (paragraphs 176 and 177).

Installation or connection costs: A deduction is not allowable for the
cost of installing or connecting a telephone, etc. (paragraphs 178 and
179).

Rental costs: A deduction is allowable for a proportion of
telephone/equipment rental costs if an employee lawyer can
demonstrate that he or she is 'on call', or required to telephone their
employer on a regular basis (paragraphs 180 and 181).

Silent telephone number: A deduction is not allowable for the cost of
obtaining a silent telephone number (paragraph 182).

Transport expenses: Transport expenses include public transport
fares and the costs associated with using a motor vehicle, motor cycle,
bicycle, etc for work-related travel. They do not include
accommodation, meals and incidental expenses (see Travel expenses
paragraphs 210 to 214). The treatment of transport expenses incurred
by an employee lawyer when travelling is considered below.

Travel between home and work: A deduction is not allowable for the
cost of travel between home and the normal work place as it is
generally considered to be a private expense. This principle is not
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altered by the performance of incidental tasks en route, or if the travel
is outside normal working hours or includes a second or subsequent
trip (paragraphs 184 to 190).

Travel between home and the normal work place - transporting bulky
equipment: A deduction is allowable if the transport expenses can be
attributed to the necessary transportation of bulky equipment/material
rather than to private travel between home and work. A deduction is
not allowable if the equipment is transported to and from work by the
employee lawyer as a matter of convenience.

A deduction is not allowable if a secure area for the storage of
equipment is provided at the work place(paragraphs 191 to 195).

Travel between two separate work places if there are two separate
employers involved: A deduction is allowable for the cost of
travelling directly between two places of employment (paragraphs 196
and 197).

Travel from the normal work place to an alternative work place while
still on duty and back to the normal work place or directly home:

A deduction is allowable for the cost of travel from the normal work
place to other work places. A deduction is also allowable for the cost
of travel from the alternative work place back to the normal work
place or directly home. This travel is undertaken in the course of
gaining assessable income and is allowable as a deduction (paragraphs
198 and 199).

Travel from home to an alternative work place for work-related
purposes and then to the normal work place or directly home:

A deduction is allowable for the cost of travel from home to an
alternative work place and then on to the normal work place or directly
home (paragraphs 200 and 201).

Travel between two places of employment or between a place of
employment and a place of business: A deduction is allowable for the
cost of travelling directly between two places of employment or a
place of employment and a place of business, provided that the travel
is undertaken for the purpose of carrying out income-earning activities
(paragraphs 202 to 208).

Travel in connection with self education: See Self education
expenses (paragraphs 152 to 161).

Travel expenses: A deduction is allowable for the cost of travel
(fares, accommodation, meals and incidentals) incurred by an
employee lawyer when travelling in the course of employment, e.g., to
a conference interstate (paragraphs 210 to 214). Special substantiation
rules apply (paragraphs 212 to 214).
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Travel accompanied by a relative: Section 51AG of the Act may
affect the deduction allowable for the travel expenses of relatives
accompanying an employee lawyer on work-related travel (paragraph
215).

Union fees and professional association fees: A deduction is
allowable for annual fees paid to unions and professional associations,
although a deduction is not allowable for joining fees. A deduction is
not generally allowable for levies (paragraphs 216 to 219).

Wigs worn by lawyers for appearances in court: A deduction is
allowable for depreciation of the cost of wigs worn by employee
lawyers for court appearances (paragraph 220).

Explanations

Deductibility of work-related expenses

21. In short, a deduction is allowable if an expense:
(a) 1is actually incurred;
(b) meets the deductibility tests; and

(c) satisfies the substantiation rules.

Expense actually incurred

22. The expense must actually be incurred by the employee lawyer
to be considered for deductibility. A deduction is not allowable for
expenses not incurred by an employee lawyer, e.g., if items are
provided free of charge. Under section SIAH of the Act, a deduction
is not generally allowable if expenses are reimbursed (see paragraphs
14 to 17 for exceptions to this rule).

Expense meets deductibility tests

23. The basic tests for deductibility of work-related expenses are in
subsection 51(1) of the Act. It says:

'All losses and outgoings to the extent to which they are incurred
in gaining or producing the assessable income, or are necessarily
incurred in carrying on a business for the purpose of gaining or
producing such income, shall be allowable deductions except to
the extent to which they are losses or outgoings of capital, or of
a capital, private or domestic nature, or are incurred in relation
to the gaining or production of exempt income.'
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24. A number of significant court decisions have determined that,
for an expense to satisfy the tests in subsection 51(1) of the Act:

(a)

(b)

(©)

it must have the essential character of an outgoing
incurred in gaining assessable income or, in other words,
of an income producing expense (Lunney v. FC of T,
Hayley v. FC of T (1958) 100 CLR 478; [1958] ALR 225;
11 ATD 404 (Lunney's case));

there must be a nexus between the outgoing and the
assessable income so that the outgoing is incidental and
relevant to the gaining of assessable income (Ronpibon
Tin NLv. FCof T (1949) 78 CLR 47; 8 ATD 431
(Ronpibon Tin)); and

it is necessary to determine the connection between the
particular outgoing and the operations or activities by
which the taxpayer most directly gains or produces his or
her assessable income (Charles Moore & Co (WA) Pty Ltd
v. FC of T (1956) 95 CLR 344; 11 ATD 147; 6 AITR 379;
FC of Tv. Cooper (1991) 29 FCR 177; 91 ATC 4396;
(1991) 21 ATR 1616 (Cooper's case); Roads and Traffic
Authority of NSWv. FC of T (1993) 43 FCR 223; 93 ATC
4508; (1993) 26 ATR 76; FC of T v. Hatchett (1971) 125
CLR 494; 71 ATC 4184; 2 ATR 557 (Hatchett's case)).

25. A deduction will be denied under the exception provisions of
subsection 51(1) of the Act if the expense is incurred for an item that

is either:
(a)
(b)

(©)

private or domestic in nature (e.g., medical expenses);

capital, or capital in nature (e.g., purchase of a computer);
or

incurred in earning tax exempt income (e.g., expenses
related to income from membership of the Army Reserve).

26. Private or domestic expenditure is considered to include costs of
living such as food, drink and shelter. In Case 747 18 TBRD (NS)
242;14 CTBR (NS) Case 56, ] F McCaffrey (Member) stated (TBRD
at 243; CTBR at 307):

'In order to live normally in our society, it is requisite that
individual members thereof be clothed, whether or not they go
out to work. In general, expenditure thereon is properly
characterised as a personal or living expense...'

27. The fact that an expense is voluntarily incurred by an employee
lawyer does not preclude it from being an allowable deduction (see
Taxation Ruling IT 2198).
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28. Example: Spiro, an employee lawyer, is provided with writing
materials by his employer and also voluntarily buys a $200 fountain
pen for use at work. A deduction is allowable for depreciation on the
cost of the pen. As the cost is less than $300, depreciation at the rate
of 100% is allowable.

29. The fact that an expense is incurred by an employee lawyer at
the direction of his or her employer does not mean that a deduction is
automatically allowable.

30. In Cooper's case a professional footballer was denied the cost of
purchasing food and drink. His coach had instructed him to consume
additional food, so he would not lose weight during the football
season. The character of the expense was private.

In Cooper's case Hill J said (FCR at 200; ATC at 4414; ATR at 1636):

'...the fact that the employee is required, as a term of his
employment, to incur a particular expenditure does not convert
expenditure that is not incurred in the course of the income
producing operations into a deductible outgoing.'

Expense satisfies the substantiation rules

31. The income tax law requires substantiation of certain work-
related expenses. If the total of these expenses is $300 or less, the
employee lawyer can claim the amount without getting written
evidence (except for certain car, travel allowance and meal allowance
expenses), although a record must be kept of how the claim was
calculated.

32. A deduction is not allowable if the substantiation requirements
are not met.

Common work-related expense claims
Admission fees

33. A deduction is not allowable under subsection 51(1) of the Act
for employee lawyers' admission fees, as they are considered to be
capital or of a capital nature.

34. In CaseJ30 77 ATC 282; 21 CTBR (NS) Case 52, a law clerk
claimed a deduction for admission fees to practise as a solicitor. After
admission he continued in the same employment performing the same
duties on increased salary. The claim was disallowed by majority.

Mr N Dempsey of the Board of Review applied the reasoning of
Mengzies J in the High Court decision of FC of T v. Maddalena 71
ATC 4161; 2 ATR 541 (Maddalena's case). It was considered that the
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expense was not incurred in doing work as a law clerk but in obtaining
work as a solicitor and this would be so notwithstanding that it was
with the same employer. Hatchett's case was distinguished on the
basis that admission amounted to a change in the applicant's status.
Taxation Board of Review Member Dr Gerber noted the change in
status (ATC at 287; CTBR at 583):

"...transmuted from the dross of clerkship to the gold of an
Officer of the Court'.

35. InCase Z1 92 ATC 101; AAT Case 7541 (1992) 22 ATR
3549, the applicant, a public service clerk who completed a 6 month
course at the college of law, claimed a deduction for expenses that led
to her admission as a solicitor. The admission fees included
advertising and travelling costs and the practising certificate fee. The
Tribunal held the admission fees were of a capital nature and were,
therefore, not an allowable deduction under subsection 51(1) of the
Act. The admission expenses secured the applicant a 'lasting
advantage'. They also secured her the status of a solicitor that was
considered a 'profit yielding subject' (Sun Newspapers Ltd and
Associated Newspapers Ltd v. FC of T (1938) 61 CLR 337;5 ATD
23;[1939] ALR 10 (Sun Newspapers)). In applying Maddalena, the
Tribunal held that the admission expenses were also incurred in
getting, not in doing, work as an employee. They came at a point too
soon to be properly regarded as incurred in gaining assessable income.

36. In Case L38 79 ATC 208; 23 CTBR (NS) Case 44, an officer at
a State Treasury Department claimed expenditure on admission fees
incurred by him in gaining admission as a barrister and solicitor of a
State Supreme Court. His admission as a legal practitioner was an
essential qualification for the position of legal officer to which he was
subsequently appointed. The claim was disallowed by the tribunal on
the grounds that upon admission the applicant had acquired an asset of
enduring benefit, that answered the description of a capital asset or
asset of a capital nature.

Annual Practising certificate

37. A deduction is allowable for the cost of renewing Annual
Practising certificates.

Briefcases

38. A deduction is allowable for depreciation on the cost of a
briefcase under subsection 54(1) of the Act to the extent that the
briefcase is used for work-related activities. For example, an
employee lawyer may use a briefcase to carry books and files,
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confidential material or legal information to court hearings or
meetings (see Taxation Ruling IT 2261 and paragraphs 71 to 96 of this
Ruling).

Child care

39. A deduction is not allowable for child care expenses, even if it is
a prerequisite for an employee lawyer to obtain and pay for child care
so that he or she can go to work and earn income. These expenses are
also not an allowable deduction if incurred by an employee lawyer to
undertake studies relevant to his or her employment.

40. The High Court held in Lodge v. FC of T (1972) 128 CLR 171;
72 ATC 4174; 3 ATR 254, that child care expenditure was neither
relevant nor incidental to gaining or producing assessable income and
was therefore not an allowable deduction. The expenditure was also
of a private or domestic nature (see also Jayatilake v. FC of T (1991)
101 ALR 11;91 ATC 4516; (1991) 22 ATR 125).

41. Taxation Determination TD 92/154 provides further information
about these expenses.

Clothing, uniforms and footwear

42. A deduction is allowable for the cost of buying, hiring or
replacing clothing, uniforms and footwear (‘clothing’) if:

(a) the clothing is protective in nature (not discussed in this
ruling);

(b) the clothing is occupation specific and not conventional
1n nature;

(c) the clothing is a compulsory uniform and satisfies the
requirements of IT 2641;

(d) the clothing is a non-compulsory uniform or wardrobe
that has been either:

(1) entered on the Register of Approved Occupational
Clothing; or

(1) approved in writing by the ATO under the
transitional arrangements contained in Taxation
Laws Amendment Act No 82 of 1994. These
transitional arrangements cease to have effect from 1
July 1995. A deduction will not be allowable for
expenditure incurred after 30 June 1995 in relation
to clothing approved under the transitional
arrangements; or
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(e) the clothing is conventional and the taxpayer is able to
show that:

(1) the expenditure on the clothing has the essential
character of an outgoing incurred in gaining or
producing assessable income;

(i1) there is a nexus between the outgoing and the
assessable income so that the outgoing is incidental
and relevant to the gaining of assessable income;
and

(i11) the expenditure is not of a private nature

(see Taxation Ruling TR 94/22 covering the decision in FC of T
v. Edwards (1994) 49 FCR 318; 94 ATC 4255; (1994) 28 ATR
87 (Edwards case)).

Expenditure on clothing, uniforms and footwear must satisfy the
deductibility tests in subsection 51(1) of the Act and must not be
capital, private or domestic in nature.

Occupation specific clothing

43. Occupation specific clothing is defined in subsection 51AL(26)
of the Act. It distinctly identifies the employee as belonging to a
particular profession, trade, vocation, occupation or calling. It is not
clothing that can be described as ordinary clothing of a type usually
worn by men or women regardless of their occupation. Examples of
clothing that are considered to be occupation specific are female
nurses' traditional uniforms, chefs' checked pants, a religious cleric's
ceremonial robes and a barrister's robes.

Compulsory uniform or wardrobe

44. A 'corporate' uniform or wardrobe (as detailed in Taxation
Ruling IT 2641) is a collection of inter-related items of clothing and
accessories that are unique and distinctive to