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Taxation Ruling
Income tax: deductions for repairs

This Ruling, to the extent that it is capable of being a 'public ruling' in
terms of Part IVAAA of the Taxation Administration Act 1953, is a
public ruling for the purposes of that Part. Taxation Ruling TR 92/1
explains when a Ruling is a public ruling and how it is binding on the
Commissioner.

What this Ruling is about

Class of person/arrangement

1. This Ruling explains the circumstances in which expenditure
incurred by a taxpayer for repairs is an allowable deduction under
section 25-10 of the Income Tax Assessment Act 1997 (‘the ITAA
1997") - formerly contained in section 53 of the Income Tax
Assessment Act 1936 (‘the ITAA 1936"). It consolidates most prior
Taxation Rulings and Taxation Determinations on repairs. The Ruling
deals with:

(a) the meaning of the word 'repairs' in subsection 25-10(1),
and in the former subsection 53(1);

(b) repair expenditure of a capital nature;

(c) the distinction between repair and either renewal or
reconstruction - what is meant by an 'entirety’;

(d) the distinction between a repair and an improvement;

(e) expenditure to remedy defects, damage or deterioration in
existence at the date of acquisition of property (that is, an
initial repair);

(f) some specific issues in construing section 25-10 and the
former section 53;

(g) expenditure for repairs before property is held, occupied or
used for income producing or business purposes;

(h) expenditure for repairs to property previously used for
non-income producing purposes;

(1) expenditure for repairs to property used for the purpose of
providing non-deductible entertainment; and
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(j)  expenditure for repairs to property used only partly for
income producing purposes during a year of income.

2. The following expressions in section 25-10 and the former
section 53, in column 1, are abbreviated at times in this Ruling as
indicated in column 2:

Expression in section 25-10 Abbreviation in this Ruling
(column 1) (column 2)

'premises (or part of premises), 'property’

plant, machinery, tools or articles'

'held or used' 'held, etc.,’

'purpose of producing assessable | 'income purposes'
income'

Expression in section 53 Abbreviation in this Ruling
(column 1) (column 2)
'premises, or part of premises, 'property’

plant, machinery, implements,
utensils, rolling stock or articles'

'held, occupied or used' 'held, etc.,'

'purpose of producing assessable | 'income purposes'
income, or in carrying on a
business for that purpose'

3. In this Ruling, a reference to:

. 'section 8-1' means, as appropriate, 'section 8-1 of the
ITAA 1997 or the former subsection 51(1) of the ITAA
1936';

. 'section 25-10' means, as appropriate, 'section 25-10 of the
ITAA 1997 or the former subsection 53(1) of the ITAA
1936';

. 'section 42-15' means, as appropriate, 'section 42-15 of the
ITAA 1997 or the former subsection 54(1) of the ITAA
1936';

. 'the old law' means 'the former subsection 53(1) of the
ITAA 1936'; and

. 'the new law' means 'section 25-10 of the ITAA 1997'.

4.  In this Ruling, the expression 'initial repair' refers to a repair by a
taxpayer that remedies some defect in property or makes good damage
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to, or deterioration of, property being a defect, damage or
deterioration:

(a) existing when the property was acquired from another
person (whether by purchase, lease or licence); and

(b) not arising from the operations of the taxpayer who incurs
the repair expenditure.

5. Arepair is not an 'initial repair' simply because it is the first
repair made after property is acquired. It is an 'initial repair' if repair is
due when the property is acquired in the sense that the property has
defects, damage or deterioration or is not in good order and suitable
for use in the way intended.

6.  This Ruling does not consider in detail the circumstances in
which a loss or outgoing for repairs may be deductible under the
general deduction provision (section 8-1) or under the depreciation
deduction provision (section 42-15). Repairs may include some
maintenance work but only if it is done in conjunction with work that
is a repair. Repairs may not involve only maintenance work. If non-
capital maintenance work is not a repair, it may be deductible under
section 8-1. If expenditure on maintenance work is of a capital nature,
it may be depreciable under section 42-15.

7. Section 8-10 of the ITAA 1997 provides a rule against double
deductions. If expenditure on repairs is potentially deductible under
both sections 25-10 and 8-1, section 8-10 provides that you can deduct
only under the provision that is most appropriate. Which provision is
the most appropriate is an objective question. In our view, if both
sections 25-10 and 8-1 allow you to deduct the same amount, section
25-10, being the provision that deals specifically with repair
expenditure, is the most appropriate provision.

8. Under the old law, if expenditure on repairs is potentially
deductible under both subsections 53(1) and 51(1), we consider it is
more 'appropriate’ in exercising the discretion in subsection 82(1) (no
double deductions) that the deduction be allowed under subsection
53(1) rather than 51(1): see Case Q98 83 ATC 487 at 489; Case 26
(1983) 27 CTBR (NS) at 160.

9.  The Ruling does not deal with the question whether expenditure
for repairs after property ceases to be held, occupied or used for
income producing or business purposes is deductible under section
25-10 or under the old law. Taxation Ruling IT 180 addresses this
question for the old law. Because section 25-10 expresses the same
ideas as the old law, IT 180 also applies to the new law: Taxation
Ruling TR 97/16, paragraph 17.

10. The Ruling also does not deal with the question whether
expenditure for repairs may be included in the cost base of an asset for



Taxation Ruling

TR 97/23

page 4 of 52 FOI status: may be released

the purposes of the capital gains provisions, nor with the depreciation
and other capital allowance provisions in the income tax law.

Previous Rulings

11. This Ruling replaces Taxation Rulings IT 153, IT 2089 (which
was withdrawn on 3 September 1997), IT 2116, IT 2149, IT 2183,
IT 2587 and Taxation Determination TD 92/180. These Rulings and
the Determination are now withdrawn.

Ruling

Meaning of the word 'repairs’

(Note: see explanation at paragraphs 83 to 107 and examples at paragraphs 162 and
163 of this Ruling)

Context of the word 'repairs’' in section 25-10

12. Inits context in section 25-10, the word 'repairs' relates to work
done to 'premises (or part of premises), plant, machinery, tools or
articles'. The word 'repairs' appeared in a similar context in the old
law. While the things specified in the section cover a wide range of
property, they do not extend to all classes of property, e.g., intangible

property.

Ordinary meaning of 'repairs’

13. The word 'repairs' has its ordinary meaning. It ordinarily means
the remedying or making good of defects in, damage to, or
deterioration of, property to be repaired (being defects, damage or
deterioration in a mechanical and physical sense) and contemplates the
continued existence of the property.

14.  Work done to prevent or anticipate defects, damage or
deterioration (in a mechanical or physical sense) in property is not in
itself a 'repair' unless it is done in conjunction with remedying or
making good defects in, damage to, or deterioration of, the property.

15. Repair for the most part is occasional and partial. It involves
restoration of the efficiency of function of the property being repaired
without changing its character and may include restoration to its
former appearance, form, state or condition. A repair merely replaces
a part of something or corrects something that is already there and has
become worn out or dilapidated. Works can fairly be described as
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'repairs' if they are done to make good damage or deterioration that has
occurred by ordinary wear and tear, by accidental or deliberate damage
or by the operation of natural causes (whether expected or unexpected)
during the passage of time.

16. To repair property improves to some extent the condition it was
in immediately before repair. A minor and incidental degree of
improvement, addition or alteration may be done to property and still
be a repair. If the work amounts to a substantial improvement,
addition or alteration, it is not a repair and is not deductible under
section 25-10.

Restoration of the efficiency of function of the property

17. 'Repairs', in its context in section 25-10, is directed to the
holding or use of property for income purposes. Under the old law,
the property had to be 'held, occupied or used' for income purposes.
Holding or use of property for this purpose indicates that, in
determining whether work done to property constitutes 'repairs', it is
more significant to consider whether the work restores the efficiency
of function of the property without changing its character than it is to
consider whether the appearance, form, state or condition of the
property is exactly restored.

Need for exercise of judgment

18. We recognise that in some cases practical difficulty may be
involved in deciding, for the purpose of deductibility of repair
expenditure under section 25-10, whether the property is returned to
its original efficiency of function by particular work done to it. We
accept that there can be sound commercial and other reasons for doing
work on property to improve its appearance, condition or functional
efficiency. The question is necessarily one of fact and degree. It
requires a careful weighing of the various factors discussed in this
Ruling and exercising judgment in the light of decided case law and
practical commercial experience. If a taxpayer is experiencing
practical difficulty in deciding whether particular repair expenditure is
deductible, he or she can seek a private binding ruling from the
Australian Taxation Office ('the ATO").

Maintenance work - whether 'repair’

19. Work done partly to remedy or make good defects, damage or
deterioration does not cease to be a repair if it is also done partly -
even largely - to prevent or anticipate defects, damage or deterioration
(in a mechanical or physical sense) in property or in rectifying defects
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in their very early stages. Repairs are not confined to rectifying
defects, damage or deterioration that have already become serious.
Work done to property not in need of repair, however, is not repair
work and any expenditure for the work in these circumstances is not
deductible under section 25-10.

20. Some kinds of maintenance work are 'repairs' in terms of section
25-10, for example, painting plant or business premises to rectify
existing deterioration and to prevent further deterioration. Other
kinds of maintenance work, such as oiling, brushing or cleaning
something that is otherwise in good working condition and only
requires attention to prevent the possibility of its going wrong in the
future, are not 'repairs' in terms of the section . Expenditure on the
latter kind of maintenance work may be an allowable deduction under
section 8-1.

Question of fact and degree

21. What is a 'repair' for the purposes of section 25-10 is a question
of fact and degree in each case having regard to the appearance, form,
state and condition of the particular property at the time the
expenditure is incurred and to the nature and extent of the work done
to the property.

22. If work done to property goes beyond what is a 'repair' in terms
of section 25-10, any expenditure for the work is not deductible. The
work may go beyond 'repairs' in terms of the section if it:

(a) changes the character of the property; or
(b) does more than restore its efficiency of function.

(The cost of this work may be deductible under other provisions of the
income tax law, e.g., section 8-1 or section 42-15 or Division 43 of the
ITAA 1997 (or the former Division 10C or 10D of Part III of the
ITAA 1936).)

Work done solely to meet requirements of regulatory bodies

23. To determine whether work done to meet requirements of
regulatory bodies, or to conform with their standards, constitutes
'repairs' for the purposes of section 25-10, it is necessary to consider
the general principles and the various factors discussed in this Ruling.

24. Expenditure on work that modifies property to satisfy regulatory
requirements is allowable under section 25-10 as repair expenditure
only if the work:
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(a) remedies or makes good a defect in, damage to, or
deterioration (in a mechanical or physical sense) of,
property; and

(b) restores the efficiency of function of the property; and

(c) does not produce a new and different function for the
property nor add to the property a function that it did not
previously have.

25. The expenditure must not be of a capital nature, e.g., an
improvement.

Expenditure to control health risks from dangerous substances

26. Work done to property in controlling health risks associated with
the use of dangerous substances (such as asbestos, chloroflurocarbons
('CFCs"), chromium, dioxin, cyanide, pesticides and arsenic) does not
qualify as a 'repair' for the purposes of section 25-10 unless the work
remedies or makes good defects in, damage to, or deterioration (in a
mechanical or physical sense) of, the property.

27. An example of expenditure that is not deductible as a repair is
the cost of removing asbestos insulation from factory walls (if the
insulation is not in need of repair) and replacing it with modern
insulation material. This work does not constitute the rectification of
a defect in a mechanical or physical sense as envisaged by section
25-10. The asbestos insulation functions efficiently as insulation. It is
being replaced because of the health risk it might pose to factory
occupants, not to 'repair' the factory in the ordinary sense of the word.
The costs, if incurred on or after 19 August 1992, are deductible under
subsection 82BK(1) of the ITAA 1936 as allowable environmental
protection expenditure.

28. Another example of costs that are not deductible under section
25-10 is the cost of removing CFC gases from air conditioning plant
and replacing them with non-ozone depleting gases. This work does
not remedy any defect (in a mechanical or physical sense) in the
holding, etc., of the air conditioning plant for income purposes, even
though it is beneficial to public health. The costs, if incurred on or
after 19 August 1992, are deductible under subsection 82BK(1) of the
ITAA 1936 as allowable environmental protection expenditure.

29. Expenditure to control health risks associated with the use of
dangerous substances that is not deductible under section 25-10 may
be deductible under section 8-1 or Subdivision CA of Division 3 of
Part III of the ITAA 1936.

30. The provisions of Subdivision CA (comprising sections 82BH to
82BR of the ITAA 1936) allow a deduction for expenditure, including
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expenditure of a capital nature, incurred on or after 19 August 1992 by
a taxpayer carrying on eligible environmental protection activities.
These activities are the preventing, combating or rectifying pollution
(which here means contamination of the environment by harmful or
such potentially dangerous substances as asbestos and CFCs) in the
circumstances specified in paragraph 82BM(1)(a) of the ITAA 1936,
and the treating, cleaning up, removing or storing of waste in the
circumstances specified in paragraph 82BM(1)(b) of that Act. The
environmental protection provisions are provisions of last resort. If a
deduction for environmental protection activities is allowable under
another provision of the Act, the expenditure is not deductible under
Subdivision CA (see subsection 82BL(3) of the ITAA 1936).

Repair expenditure of a capital nature

(Note: see explanation at paragraphs 108 to 112 and example at paragraph 164 of
this Ruling)

In what situations is repair expenditure of a capital nature?

31. Expenditure incurred for repairs is not deductible under section
25-10 if the expenditure is of a capital nature. Subsection 25-10(3)
precludes a deduction for capital expenditure.

32. Expenditure for repairs to property is capital expenditure if any
of the following subparagraphs applies:

(a) The guidelines for distinguishing between capital and
revenue outgoings laid down by the courts for the purposes
of the forerunners of section 8-1 in such cases as Sun
Newspapers Ltd v. FC of T (1938) 61 CLR 337; (1938) 5
ATD 87 and Hallstroms Pty Ltd v. FC of T (1946) 72
CLR 634; (1946) 8 ATD 190 indicate that the expenditure
is incurred in establishing, replacing or enlarging the
profit-yielding (i.e., business) structure rather being a
working or operating expense (see also paragraphs 111
and 134 of this Ruling).

(b) The expenditure, rather than being for work done to
restore the property by renewal or replacement of
subsidiary parts of a whole, is for work that is a renewal in
the sense of a reconstruction of the entirety (see paragraph
114 of this Ruling for what is meant by an 'entirety'). The
application of this distinction depends very much on what,
in the circumstances of the case, is properly considered to
be the relevant entirety (see also paragraph 115 of this
Ruling).
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(c) If property bought for use as a capital asset in the buyer's
business is not in good order and suitable for use in the
way intended, expenditure incurred in putting it in order
suitable for use is part of the cost of its acquisition and is
of a capital nature (see also paragraphs 59 to 66 and 125 to
140 of this Ruling).

33. The cost of replacing things such as free-standing stoves,
refrigerators and furniture in premises used for income purposes is
capital expenditure and is not deductible under section 25-10. (Note,
however, that these items (if they are not permanent fixtures) are plant
on which depreciation is allowable: see Taxation Ruling IT 242.)

34. The cost of replacing items such as locks and exhaust fans,
which are permanent fixtures installed in premises used for income
purposes, is deductible as a repair under section 25-10 provided it is a
replacement of a worn out unit by a new unit of a similar design that
simply restores its efficiency of function and is not an improvement:
see Case S27 (1966) 17 TBRD 163; (1966) 13 CTBR (NS) Case 56.

No deduction for 'notional’ repairs

35. If work done goes beyond 'repair' and the whole cost is capital
expenditure, no amount is allowable as a deduction under section
25-10 for 'notional' repairs, i.e., an amount it is estimated that repair
work would have cost the taxpayer if the property had in fact merely
been repaired (but see paragraphs 55 to 57 of this Ruling for the
deductibility of repairs carried out at the same time as an
improvement, and paragraphs 63 to 66 and 136 to 140 of this Ruling
for dissecting or apportioning initial repair costs).

Distinction between repair and either renewal or reconstruction -
what is meant by the 'entirety’

(Note: see explanations at paragraphs 113 to 119 and examples at paragraphs 165 to
170 of this Ruling)

Repair is distinct from renewal or reconstruction

36. Repair is restoration by renewal or replacement of subsidiary
parts of a whole. Renewal or reconstruction, as distinguished from
repair, is restoration of the entirety.

What is an 'entirety'?

37. The term 'entirety' is used by the courts in repair cases to refer to
something 'separately identifiable as a principal item of capital
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equipment' (Lindsay v. FC of T (1960) 106 CLR 377 at 385; (1960)
12 ATD 197 at 201), 'a physical thing which satisfies a particular
notion' (the Lindsay case at 106 CLR 384; 12 ATD 201) and not
necessarily the whole but substantially the whole of the [property]
under discussion' (the Lindsay case at 106 CLR 383-4; 12 ATD 200).
There is no one correct test for what is a subsidiary part and what is an
entirety. Which approach to adopt depends on the facts in each
particular case and, even then, the question is one to be answered in
the light of all the circumstances it is reasonable to take into account
(see Regent Oil Co Ltd v. Strick Inspector of Taxes [1965] 3 All ER
174 at 179; Brown (Inspector of Taxes) v. Burnley Football and
Athletic Co Ltd [1980] 3 All ER 244 at 255).

38. Property is more likely to be an entirety if:

. the property is separately identifiable as a principal item of
capital equipment; or

. the thing or structure is an integral part, but only a part, of
entire premises and is capable of providing a useful
function without regard to any other part of the premises;

or

. the thing or structure is a separate and distinct item of
plant in itself from the thing or structure which it serves;
or

. the thing or structure is a 'unit of property' as that

expression is used in the depreciation deduction provisions
of the income tax law.

39. Property is more likely to be a subsidiary part rather than an
entirety if?

. it is an integral part of some larger item of plant; or

. the property is physically, commercially and functionally
an inseparable part of something else.

40. Examples of property that constitute an entirety are a slipway on
the business site of a slip proprietor and ship repairer (the Lindsay
case); a spectators' grandstand in a football stadium (the Burnley FC
case); a bridge giving access to the driveway of a garage (Case B2/
(1951) 2 TBRD 101); a substantially new race track (Case D64 72
ATC 390; (1972) 18 CTBR (NS) Case 33); and a factory drainage
system comprising an underground system of concrete stormwater
drains (Case G5 (1955) 7 TBRD 29). Examples of property that do
not constitute an entirety are the insulation and lining for a cool room
(Case T14 (1968) 18 TBRD 67) and a window in a factory (even
though the window is totally restored). Something that is part of a
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building, e.g., a roof or wall, is just that and no more. The building
itself is the entirety.

41. Ifa series of separate buildings collectively form and function as
a single industrial undertaking or commercial complex, we take the
view that each separate building in the undertaking or complex is an
entirety in itself. We do not accept that the whole undertaking or
complex is an entirety. As a result, the replacement of a complete
building is not regarded as replacement of a subsidiary part of an
entirety comprised of the undertaking or complex.

42. Work done to a part of a building, though not amounting to a
replacement or reconstruction of an entirety, may still be capital
expenditure and not deductible, for example, because it amounts to an
improvement: see (1953) 4 CTBR (NS) Case 9 and paragraphs 44 to
57 of this Ruling for the distinction between a repair and an
improvement.

Progressive restoration can involve deductible repairs

43. Although a reconstruction of the whole of property (e.g., fencing
or a railway) is not a deductible repair, a series of restorations of the
property could be undertaken over a period of time that progressively
restores subsidiary parts of the whole. The progressive restoration
would involve a series of deductible repair expenses. It is a question
of fact and degree whether the work is the reconstruction of an entirety
or a progressive restoration of subsidiary parts of the entirety over a
period of time. Relevant considerations in drawing the line of
demarcation here include:

. the nature, scale and dimensions of the work in proportion
to the nature, scale and dimensions of the property
involved (the larger the work in comparison with the scale
and dimensions of the property, the more likely a
reconstruction of the entirety is involved);

. the period of time over which the work is done (the shorter
the period, the more likely a reconstruction of the entirety
is involved); and

. whether the work is done in accordance with an on-going
program of restoration (more likely to constitute
deductible repairs) or done in one operation (more likely to
constitute a non-deductible reconstruction of the whole

property).
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Distinction between a repair and an improvement

(Note: see explanations at paragraphs 120 to 124 and examples at paragraphs 172 to
176 of this Ruling)

Repair is distinct from improvement

44. The meaning of 'repair' or 'repairs' is considered in paragraphs 12
to 30 of this Ruling. In the case of a 'repair’, broadly speaking, the
work restores the efficiency of function of the property without
changing its character. An 'improvement', on the other hand, provides
a greater efficiency of function in the property - usually in some
existing function. It involves bringing a thing or structure into a more
valuable or desirable form, state or condition than a mere repair would
do. Some factors that point to work done to property being an
improvement include whether the work will extend the property's
income producing ability, significantly enhance its saleability or
market value or extend the property's expected life.

45. To distinguish between a 'repair' and an 'improvement' to
property, one needs to consider the effect that the work done on the
property has on its efficiency of function. This is the determinative
test.

46. If the work entails the replacement or restoration of some
defective, damaged or deteriorated part of the property, one does not
focus on the effect the work has on the efficiency of function of the
part. That is not determinative of whether the property is repaired or
improved. It is a relevant factor to take into account, however, in
considering the effect of the work on the property's efficiency of
function. It is possible, for instance, that the replacement of a
subsidiary part of property with a part better in some ways than the
original is a repair to the property without the work being an
improvement to the property.

47. Replacement or substantial reconstruction of the entirety, as
distinct from the subsidiary parts of the whole, is an improvement.

Use of different materials

48. If expenditure is incurred in replacing or renewing a part of
property with a material of a different type from the original, the work
done may either repair the property, or be an improvement to it. The
use of different materials is not in itself determinative of the issue.

49. Whether the use of a more modern material to replace the
original material qualifies as a repair is a question determined on the
facts of each case. It is restoration of a thing's efficiency of function
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(without changing its character) rather than exact repetition of form or
material that is significant.

50. If the work done restores a previous function to the property, or
restores the efficiency of the previous function, it does not matter that
a different material is used. Even if the work done using different
material enables the property to perform its function marginally more
efficiently, the work may still constitute a deductible repair. However,
the greater the work enhances the efficient functioning of the property,
the more likely it is that the work constitutes an improvement.

51. The test is whether there is a sufficient degree of improvement
to justify characterising the expenditure as capital and therefore
excluding it from deductibility under section 25-10.

52. If the work produces a new and different function, or an
additional function, it is likely to constitute a capital improvement.

Technological advances or enhancements

53. As a general proposition, the greater the degree of technological
advancement involved in work done to property, the more it is likely
the work goes beyond a 'repair'. This is so because it is more likely the
work does more than restore the property to its original efficiency of
function. If it does, the cost of the work is not deductible under
section 25-10. (It might be deductible under section 8-1 if the cost is a
working or operating expense and it is not of a capital nature.)

54. If, however:
(a) the work done to property involves:

(1) adegree of technological advancement that results in
only a minor and incidental improvement to the
property; or

(1) an enhancement arising from the use of more
modern materials and component parts (often where
original materials and parts are no longer available)
that adds in only a minor and incidental way to the
overall efficiency of function of the property; and

(b) the work done does not change the property's character;

this does not in itself preclude the expenditure from being
characterised as repair expenditure deductible under section 25-10.

Repairs done at the same time as improvements

55. The character of a repair does not necessarily change because it
is carried out at the same time as an improvement. If, for example, a
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shopping centre is extensively renovated or restored (the project
combining repairs and improvements) and if some parts of the project
can be effectively separated and considered in isolation from the rest
of the project, they may still be repairs. It is necessary to examine
separately the individual parts of the total project to determine whether
any part, if considered in isolation, is a repair. It is not appropriate to
have regard only to the result of the entire work done. It is
inappropriate to regard the whole project as an affair of capital. In
other words, if individual parts of the total project can be separated
and characterised as repairs, and if their cost can be segregated and
accurately quantified, their cost is deductible. It must be possible to
segregate the cost of the repairs actually effected from the capital cost
of the improvements.

56. If, however, repair work is inextricably bound up with work of
an improvement nature, and the repair work cannot be separately
segregated and its cost accurately quantified independently from the
cost of the improvements, we regard the cost of the entire work as
being of a capital nature and not deductible.

57. For example, if work normally regarded as a repair, such as
painting, is done to property as part of, or in conjunction with, a
reconstruction and modernisation of the property, and it cannot be
segregated and its cost separately quantified, it may not be deductible.
It is again a question of fact and degree.

58.  Expenditure on 'notional' repairs is not deductible; see paragraph
35 of this Ruling.

Expenditure to remedy defects, damage or deterioration in
existence at the date of acquisition (initial repairs)

(Note: see explanations at paragraphs 125 to 140 and examples at paragraphs 177 to
179 of this Ruling)

Initial repairs are of a capital nature and not deductible

59. Expenditure incurred on an initial repair after property is
acquired, if the expenditure is incurred in remedying defects, damage
or deterioration in existence at the date of acquisition, is capital
expenditure and is not, therefore, deductible under section 25-10. This
is so whether the property is purchased or obtained under lease or
licence by the taxpayer. The cost of effecting an initial repair is still
not deductible even if some income happens to be earned after
acquisition but before the repair expenditure is incurred: but see
paragraphs 63 to 66 of this Ruling in relation to dissecting or
apportioning initial repair costs.
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60. The main consideration in relation to initial repairs is the
appearance, form, state and condition of the property and its functional
efficiency when it is acquired. Expenditure that remedies some defect
or damage to, or deterioration of, property is capital expenditure if the
defect, damage or deterioration:

(a) existed at the time of acquisition of the property; and

(b) did not arise from the operations of the person who incurs
the expenditure.

61. It is immaterial whether at the time of acquisition the taxpayer
was aware of the condition of the property, including its need for
repair. It is also immaterial whether the purchase price (or lease
rentals) reflected the need for repairs. We consider that the English
Court of Appeal decision in Odeon Associated Theatres Ltd v. Jones
(Inspector of Taxes) [1972] 1 All ER 681 is not authority in Australia
for a contrary view. An initial repair expense is not the type of repair
expenditure ordinarily incurred as a working or operating expense in
producing assessable income or in carrying on a business. This is
because it lacks a connection with the conduct or operations of the
taxpayer that produce the taxpayer's assessable income. It is
essentially an additional cost of acquiring the property or an
improvement in the quality of the property acquired. Initial repair
expenditure relates to the establishment of the profit - yielding
structure. It is capital expenditure and is not deductible under section
25-10.

Initial repairs to property obtained by lease or licence

62. If property is obtained under lease or licence (rather than
purchased) and is, or is to be, held, etc., for income purposes,
expenditure on 'initial repairs' is capital expenditure. Expenditure for
initial repairs after property is obtained under lease or licence is
therefore not deductible under section 25-10.

Initial repair costs can be dissected or apportioned

63. An initial repair expense can be dissected or apportioned to
allow a deduction under section 25-10 of any part of the expense that
remedies deterioration arising from the holding, etc., of the property
by the taxpayer for income purposes after it was acquired. No
dissection or apportionment is available, however, if the repair
expenditure is necessitated by a defect or damage to property because
this expenditure is either wholly attributable to the holding, etc., of the
property before the taxpayer acquired it or wholly attributable to the
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holding, etc., of the property by the taxpayer for income purposes after
it was acquired.

64. Dissection or apportionment on a time basis is appropriate if
repair costs are incurred either due to defects (whether expected or
unexpected) that arise gradually over an extended period or due to
wear and tear or deterioration that occurs:

(a) in part before the property is acquired by a taxpayer; and

(b) in part in the course of the taxpayer's holding, etc., of the
property for income purposes.

65. This dissection may be done either in the year of income the
property is acquired if the initial repair expenditure is incurred in that
year or in a later year in which the expenditure is incurred.

66. If repair costs are attributable either to damage before property is
acquired by a taxpayer, or to defects that emerged suddenly and
matured by the time of acquisition of the property, no deduction is
allowable under section 25-10 in accordance with paragraph 59 of this
Ruling. If repair costs are attributable either to damage that occurs
during the taxpayer's holding, etc., of the property for income purposes
or to defects that emerge suddenly and mature during that time, a
deduction is allowable if the other general principles stated in this
Ruling are satisfied.

Some specific issues in construing section 25-10

(Note: see explanations at paragraphs 141 to 144 and examples at paragraphs 180
and 181 of this Ruling)

Expenditure incurred by a taxpayer on repairs to property that the
taxpayer does not own

67. A taxpayer is entitled to a deduction under section 25-10 for
expenditure for repairs to property he or she holds, etc., for income
purposes, even though the taxpayer does not own the property. The
test is whether the taxpayer held or used the property as required, not
that the taxpayer owned the property.

68. A lessee of business premises, for example, is entitled to a
deduction under section 25-10 for repair expenditure incurred in a year
of income during the term of the lease if the lessee held, etc., the
premises for income purposes when the expenditure is incurred. This
is so even though the lessee does not own the premises and even if the
year of income is the year that the lease expires, provided that, when
the repair expenditure is incurred, the lessee held, etc., the premises
for income purposes. A deduction is also allowable if a licence to use
the business premises is granted to the taxpayer rather than a lease of
the premises.
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69. No deduction under section 25-10 is allowable to a real estate
agent who incurs repair expenditure on a rental property on the agent's
list. This is because a real estate agent does not hold, occupy or use a
rental property for the purpose of producing assessable income or in
carrying on business for that purpose. It is the owner or lessor of a
rental property who holds or uses it for income purposes.

70. The deductibility under section 8-1 of costs incurred by a real
estate industry employee on such things as replacing a cracked
window and repairs to door locks in presenting a property for sale is
considered in Taxation Ruling TR 95/21. Paragraphs 22 and 172 to
174 of TR 95/21 state that these costs are not deductible under
subsection 51(1) of the ITAA 1936 because they are not incurred in
deriving the employee's income. Rather, they are incurred in deriving
the employer's income.

Expenditure for repairs must be 'incurred'

71. There need be no legal obligation on the taxpayer to undertake
repairs for the taxpayer to be entitled to a deduction. Expenditure for
the repairs must be 'incurred' by the taxpayer in the year of income in
which the deduction is claimed. The word 'incur' in section 25-10 has
the same meaning as the word 'incurred' in section 8-1.

Property must be held or used bone fide for income purposes

72.  You can deduct repair expenditure if, when you incurred the
expenditure, you held or used the property bona fide for income
purposes. We say 'bona fide' here because some arrangements may
not result in an allowable deduction. For instance, a taxpayer's
beachside apartment may have deteriorated over several years due to
wear and tear arising from its use for private purposes. If the taxpayer
arranges to 'rent' the apartment to his or her adult child for, say, a
month and during that month incurs expenditure to repair and paint the
apartment, a deduction may not be allowable, in our view, under
section 25-10 for the repair and painting costs. We would take the
view in appropriate circumstances that no deduction is allowable
either because:

(a) the apartment is not held, etc., for income purposes; or

(b) PartIVA of the ITAA 1936, may apply to the arrangement.
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Expenditure for repairs after property is held, etc., for income
purposes but before income is actually derived

73. A deduction is allowable under section 25-10 for repair
expenditure incurred in a year of income after property is first held,
etc., for income purposes but before income is actually derived from
the property, provided the repairs are not initial repairs. For example,
a rental property may be vacant but be advertised as being available
for rental. Before a tenant occupies the property, storm damage or an
accidental breakage occurs. Expenditure incurred to repair the damage
or breakage is deductible under section 25-10 because the property is
held, etc., for income purposes.

Scope of repair deduction provision and general deduction provision

74.  Generally speaking, section 8-1 produces the same result as
section 25-10 in relation to the deductibility of repair costs. Section
8-1 has its own tests for deductibility. There may be occasions,
however, where section 8-1 allows a deduction for repair expenditure
that would otherwise not be deductible under section 25-10. Section
8-1 might allow a deduction, for example, after a taxpayer ceases to
hold, etc., property for income purposes even though section 25-10
would not allow a deduction (see Placer Pacific Management Pty Ltd
v FCof T 95 ATC 4459; (1995) 31 ATR 253).

Expenditure for repairs before property is held, etc., for income
purposes

(Note: see explanations at paragraph 145 and example at paragraph 182 of this
Ruling)

75. Repair expenditure incurred in a year of income before property
is held, etc., for income purposes is not deductible under section 25-
10.

Expenditure for repairs to property previously used by the
taxpayer for non-income producing purposes

(Note: see explanations at paragraph 146 and examples at paragraphs 183 and 184
of this Ruling)

76. In appropriate circumstances, expenditure for repairs can qualify
as a deduction even though the property has previously been held, etc.,
by the taxpayer for non-income purposes. This situation is different
from an initial repair done to newly purchased or newly leased
property, where the repair expenditure is capital expenditure.
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77. A deduction is allowable under section 25-10 if, when the repair
expenditure is incurred in a year of income, the property is held, etc.,
by a taxpayer for income purposes:

(a) even though the property has previously been held, etc., by
the taxpayer for non-income purposes; and

(b) even though some or all of the defects, damage or
deterioration arise from, or are attributable to, the
taxpayer's holding, etc., of the property before its holding,
etc., for income purposes; and

(c) provided that the repair expenditure is not capital
expenditure.

Expenditure for repairs to property used for the purpose of
providing non-deductible entertainment

(Note: see explanations at paragraphs 147 to 150 and example at paragraph 185 of
this Ruling)

78. Deductions otherwise allowable under section 25-10 or under
section 8-1 for repairs to propert