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Draft Fuel Tax Ruling

Fuel tax: fuel tax credits for taxable fuel
acquired or manufactured in, or imported
into, Australia for use in carrying on an
enterprise involving ‘agriculture’ as
defined in section 43-15 of the Fuel Tax
Act 2006

0o This publication provides you with the following level of
protection:

This publication is a draft for public comment. It represents the
Commissioner’s preliminary view about the way in which a relevant taxation
provision applies, or would apply to entities generally or to a class of entities
in relation to a particular scheme or a class of schemes.

You can rely on this publication (excluding appendixes) to provide you with
protection from interest and penalties in the following way. If a statement
turns out to be incorrect and you underpay your tax as a result, you will not
have to pay a penalty. Nor will you have to pay interest on the underpayment
provided you reasonably relied on the publication in good faith. However,
even if you don’t have to pay a penalty or interest, you will have to pay the
correct amount of tax provided the time limits under the law allow it.

What this Ruling is about

1. This draft Ruling explains an entity’s* entitlement to a fuel tax
credit under the Fuel Tax Act 2006 (FT Act) for taxable fuel it acquires
or manufactures in, or imports into, Australia to the extent that it does
so for use in carrying on an enterprise, which involves activities that
are within the meaning of ‘agriculture’ in Subdivision 43-B of the

FT Act.

2. The Ruling also explains:
o the fuel tax credit system? under the FT Act;
o the meaning of each of the activities in the definition of

‘agriculture’ in section 43-15 of the FT Act;

! Section 110-5 of the FT Act states that entity has the meaning given by
section 184-1 of the A New Tax System (Goods and Services Tax) Act 1999
(GST Act).

2 In this Ruling the Commissioner refers to the scheme established under the FT Act
as the fuel tax credit system.
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° the application of those provisions in the meaning of
‘agriculture’ that require that an activity be ‘solely’ for a
purpose;
. the meaning of the expression ‘gathering in of crops’ in
paragraph 43-15(1)(b) of the FT Act; and
. the meaning of public roads — and discusses roads that
are not public roads.
3. Unless otherwise stated, all legislative references in this

Ruling are to the FT Act.

Definitions
4. In this Ruling, unless otherwise stated:
° a reference to:

‘acquire taxable fuel’ or ‘taxable fuel acquired’ is
a reference to ‘taxable fuel that you acquire or
manufacture in, or import into, Australia’;

‘core agricultural activity or activities’ is a
reference to paragraphs (a) to (d) of the
definition of agriculture in subsection 43-15(1);

‘diesel fuel rebate scheme’ is a reference to the
diesel fuel rebate scheme as provided for in
section 164 of the Customs Act 1901 and
section 78A of the Excise Act 1901;

‘eligible activity or activities’ is a reference to a
use that qualifies for the purposes of
section 43-15;

‘Energy Grants Act’ is a reference to the Energy
Grants (Credits Scheme) Act 2003;

‘energy grants scheme’ is a reference to the
energy grants credit scheme as provided for
under the Energy Grants Act;

‘farm’ is a reference to an agricultural property
on which a core agricultural activity is carried
on;

‘farmer’ is a reference to an entity that carries
on a core agricultural activity;

‘GST is a reference to the goods and services
tax;

‘GST Act’ is a reference to the A New Tax
System (Goods and Services Tax) Act 1999;
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‘horticultural produce’ is a reference to all or
any one of, fruit, vegetables, flowers, herbs,
edible fungi, nuts, trees, shrubs, plants, seeds,
bulbs, corms, tubers or rhizomes grown,
propagated or produced by horticulture;

‘you’ in relation to provisions of the FT Act and
the Fuel Tax (Consequential and Transitional
Provisions) Act 2006 applies to entities
generally, unless its application is expressly
limited;?

‘taxable fuel’ is a reference to taxable fuel as
defined in section 110-5 of the FT Act;

‘Transitional Act’ is a reference to the Fuel Tax
(Consequential and Transitional Provisions) Act
2006; and

‘transitional provisions’ is a reference to the
relevant provisions in Schedule 3 of the
Transitional Act.

. it is assumed:

that if you are entitled to a fuel tax credit you
meet the requirements that entitle you to the
credit and are not disentitled by the
disentitlement rules” in the FT Act;

that if an entity is carrying on an enterprise of

agriculture it is carrying on an enterprise in the
form of a business® which involve the activities
that are within the meaning of agriculture; and

that if an entity is not undertaking eligible
activities in agriculture, that their use of taxable
fuel does not satisfy any of the other
circumstances giving rise to a nil carbon
reduction amount.®

5. In this Ruling, a reference to you being entitled to a fuel tax
credit and having a nil carbon reduction amount assumes that the
requirements of the FT Act (where relevant) are met.

% See the meaning of ‘you’ in section 110-5 of the FT Act.

* The disentitlement rules are set out in Subdivision 41-B of the FT Act.

5 An enterprise includes an activity, or a series of activities, done in the form of a
‘business’ — See Fuel Tax Determination FTD 2006/3 Fuel tax: what is an
‘enterprise’ for the purposes of the Fuel Tax Act 20067

® The other circumstances that give rise to a nil carbon reduction amount are set out
in subsection 43-8(4) of the FT Act.
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Core agricultural activity

6. A number of the provisions within the meanings of activities
included in the definition of agriculture refer to a person who carries
on a core agricultural activity or an agricultural property where a core
agricultural activity is carried on.

7. Section 43-55 defines the expression ‘core agricultural activity’
as meaning:

... an activity referred to in paragraph (a), (b), (c) or (d) of the
definition of agriculture in subsection 43-15(1) if that activity is
conducted for the purposes of, or for purposes that will directly
benefit, a business conducted to obtain produce for sale.

8. A core agricultural activity is an activity undertaken in:
. the cultivation of the soil;
. the cultivation or gathering in of crops;
. the rearing of live-stock; or

viticulture, horticulture, pasturage or apiculture,

provided the activity is carried out for the purposes of, or for purposes that
will directly benefit, a business undertaken to obtain produce for sale.

Carrying on a core agricultural activity

9. You carry on a core agricultural activity if you carry on one or
more of the activities set out in paragraph 8 of this Ruling provided
the activities are carried out for the purposes of, or for purposes that
will directly benefit, a business undertaken to obtain produce for sale.

Agricultural activities
10. Section 43-45 defines the term ‘agricultural activity’ as:

...an activity referred to in any one of the paragraphs of the definition
of agriculture in subsection 43-15(1) (other than an activity referred
to in paragraph (i) or (j) of the definition of sundry agricultural activity
in section 43-40) if that activity is conducted for the purposes of, or
for purposes that will directly benefit, a business conducted to

obtain produce for sale.

11. The term *agricultural activity’ includes other activities which
are discussed in section 43-20 to section 43-35 and
paragraph 43-40(a) to paragraph 43-40(h).

Agricultural property

12. The term ‘agricultural property’ is used in sections 43-20 to
43-40. In some sections, reference is made to the ‘agricultural
property where the core agricultural activity is carried on’. In other
sections, reference is made to the ‘agricultural property’.
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13. The term *agricultural property’ is not defined in the FT Act.
Whether a property is an agricultural property is a matter of fact and
degree having regard to the totality of the activities carried out on the
property.

14. The Commissioner considers that an agricultural property is a
property on which the activities of cultivation of the soil, the growing
and gathering in of crops or the rearing of live-stock or a mixture of
more than one of these activities are carried out, provided those
activities are carried out for the purpose of, or for purposes that will
directly benefit, a business undertaken to obtain produce for sale.’

15. The term *agricultural property’ also includes a property on
which cultivation of soil or of grapes as part of viticulture or of
horticultural produce takes place provided those activities are carried
out for the purpose of, or for purposes that will directly benefit, a
business undertaken to obtain produce for sale.

16. It is not expected that every hectare of a farm will be used for
a core agricultural activity at any one time. Some paddocks may
remain fallow or uncleared, some may be devoted to dams and
structures (for example, sheds and stockyards), and some land may
be occupied by the owner’s residence. The property and activities
must be considered as a whole.

17. However, a property will not be an agricultural property, if the
only agricultural activities conducted on the property are minor
relative to the main use of the land.

18. In Re Raymond Cedric and Brian Richard Wallace v. CEO of
Customs® (Wallace), the applicant was contracted by a sanctuary to
carry out certain earthworks associated with the construction of the
first stage of a wetland. Approximately 35 to 40 hectares of the
sanctuary was used to grow gum trees, which were sold as koala
fodder. The applicant claimed a rebate under the diesel fuel rebate
scheme, in respect of diesel fuel used in earthworks. To be eligible
under the diesel fuel rebate scheme the activities had to be
conducted on an agricultural property.

"Re Raymond Cedric and Brian Richard Wallace v. CEO of Customs
AAT No. 13,015 [1998] AATA 633 (25 June 1998); (1998) 27 AAR 430.

# Re Raymond Cedric and Brian Richard Wallace v. CEO of Customs
AAT No. 13,015 [1998] AATA 633 (25 June 1998); (1998) 27 AAR 430.
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19. The AAT held that the growing of eucalyptus leaves was only
a small part of the activities carried out within the sanctuary.
Therefore, while the cultivation of eucalyptus leaves constituted a
core agricultural activity, it was not carried out on an agricultural
property. Deputy President Forgie SA said:

Taking into account the limitations in interpretation imposed by the
Customs Act, | have concluded that the expression ‘agricultural
property’ means a property on which there are carried out the
activities of the cultivation of soil, the growing and gathering of crops
or the rearing of livestock or of a mixture of more than one of these
activities provided that those activities are carried out for the purpose
of, or for purposes that will directly benefit, a business undertaken to
obtain produce for sale.’

20. The Commissioner considers that the comments made by the
AAT in Wallace are equally applicable to the meaning of ‘agricultural
property’ for the purposes of the fuel tax credit scheme (and therefore
the fuel tax credit system).

‘At a place adjacent to’ an agricultural property

21. The phrase ‘at a place adjacent to’ an agricultural property is
used in paragraphs 43-25(b), 43-25(d), 43-25(e), 43-30(b) and
43-40(d).

22. In these paragraphs, the word ‘adjacent’ takes its ordinary
meaning of lying near, close or contiguous.™

23. A place is adjacent if it is abutting, close or near, and is not
distant or remote from the agricultural property. It is not possible to
give precise measurements or distances between places to
determine their adjacency. It is a question of fact and impression in
each case as to whether a place is adjacent to the agricultural

property.

24.  In Federal Commissioner of Taxation v. BHP Minerals Ltd"!
(BHP Minerals), the Court was called upon to decide whether
residential accommodation was ‘at a place adjacent to the site of
prescribed mining operations’. In their majority judgment, Toohey and
Lockhart JJ, in relation to the concept of adjacency, said:

In our view the inquiry as to the definition of the expression ‘at a
place adjacent to, the site of prescribed mining operations ...’ calls
for a broad approach and not one that is harrow or pedantic. ...The
expression is not one which is capable of a precise or uniform
meaning. ...

° Re Raymond Cedric and Brian Richard Wallace v. CEO of Customs
AAT No. 13,015 [1998] AATA 633 (25 June 1998) at paragraph 39; (1998)
27 AAR 430 at 439.

1% This was discussed by the AAT in Re BHP Petroleum and Collector of Customs
(1987) 11 ALD 413 at 424-425; 6 AAR 245 at 256-258. See also Federal
Commissioner of Taxation v. BHP Minerals Ltd (1983) 51 ALR 166 at 172-174;
14 ATR 389 at 395-397; 83 ATC 4407 at 4412-4413.

! Federal Commissioner of Taxation v. BHP Minerals Ltd (1983) 51 ALR 166;

14 ATR 389; 83 ATC 4407.
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An ordinary and natural meaning of the word ‘adjacent’ is ‘near’ or
‘close’. ...But to be provided at a place adjacent to the site of mining
operations does not require contiguity or abutment. Nor does it
necessarily require very close proximity. It is sufficient that it is near
or close to the site.™?

25. The comments of Toohey and Lockhart JJ in BHP Minerals
are relevant in determining the meaning of the phrase ‘at a place
adjacent to’ an agricultural property for the purposes of the definition
of agriculture in the FT Act.

First-mentioned agricultural activity

26. Some of the activities listed in the definition of agriculture are
eligible only if they are conducted by an entity that carries on the
first-mentioned agricultural activity or by an entity contracted by that
entity. Examples include:

o searching for groundwater solely for use in an
agricultural activity (paragraph 43-25(b));

o the pumping of water solely for use in an agricultural
activity (paragraph 43-25(d));

. the supply of water solely for use in an agricultural
activity (paragraph 43-25(e));

. the construction or maintenance of sheds, pens, silos
or silage pits for use in an agricultural activity
(paragraph 43-30(c)); and

o the service, maintenance or repair of vehicles or
equipment for use in an agricultural activity
(paragraph 43-40(e)).

27. The term ‘first-mentioned agricultural activity’ is interpreted as
meaning the agricultural activity, usually a core agricultural activity, to
which the activity outlined in the particular provision relates. For
example, searching for groundwater, (this being the activity outlined
in paragraph 43-25(b)), will be eligible if it is solely for use in another
agricultural activity, such as rearing of live-stock (this being the
‘first-mentioned agricultural activity’), and is undertaken by you in the
rearing of live-stock activity, or an entity contracted by you or by a
subcontractor.

Class of entities

28. This Ruling applies to the class of entities who acquire or
manufacture in, or import into, Australia, taxable fuel to the extent
they do so for use in carrying on an enterprise which involves
activities that are within the meaning of ‘agriculture’ in section 43-15
of the FT Act.

12 Federal Commissioner of Taxation v. BHP Minerals Ltd (1983) 51 ALR 166 at
172-174; 14 ATR 389 at 396-397; 83 ATC 4407 at 4413.
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How to read this Ruling

29. The Ruling section sets out the Commissioner’s view on
entitlement to fuel tax credits with a nil carbon reduction amount for
taxable fuel acquired or manufactured in, or imported into,, Australia
for use in carrying on an enterprise that involves activities within the
meaning of ‘agriculture’. As the references to agricultural activities in
section 43-15 are similar to those that were eligible for diesel fuel
rebate under the diesel fuel rebate scheme and the energy grants
credit scheme, the Commissioner considers that the views expressed
in FTR 2006/1 Fuel Tax Ruling Fuel tax: fuel tax credits for taxable
fuel acquired or manufactured in, or imported into,, Australia for use
in carrying on an enterprise involving ‘agriculture’ as defined in
section 22 of the Energy Grants (Credit) Scheme Act 2003 apply
equally to the meaning of agriculture in section 43-15. Accordingly
the views and explanation which appeared in the FTR 2006/1 which
was withdrawn from 1 July 2012 has been deliberately reproduced in
this ruling.

30. If you desire a more detailed analysis and explanation of the
issues covered in the Rulings section, you should refer to the
Explanation section in Appendix 1 of this Ruling.

31. The Ruling is in this format so you can access more easily
your specific areas of interest.

Ruling

General entitlement rules for a fuel tax credit

32. You are entitled to a fuel tax credit for taxable fuel that you
acquire or manufacture in, or import into, Australia®® to the extent that
you do so for use in carrying on your enterprise.**

33. However, you are only entitled to the fuel tax credit if, at the
time you acquire the taxable fuel, you are registered for GST, or
required to be registered for GST.® This is regardless of your
turnover.*®

'3 For the purposes of the FT Act, Australia has the meaning given by section 195-1
of the GST Act.

4 Subsection 41-5(1) of the FT Act, subject to other provisions affecting your
entitlement to the credit (see Subdivisions 41-B and 45-A of the FT Act).

!5 Subsection 41-5(2) of the FT Act. Division 23 of the GST Act provides who must be
registered and who may be registered for GST.

18 Under the GST Act, entities with a low annual turnover (less than $75,000 for a
business entity and less than $150,000 for a non-profit body) may choose whether
or not to register for GST.
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34. The fuel tax credit to which you are entitled is taken into
account in calculating your net fuel amount. The net fuel amount must
be calculated for each tax period. If your net fuel amount is a positive
figure, you must pay this amount to the Commissioner. If the net fuel
amount is a negative figure, the Commissioner must pay this amount
to you.

35. Taxable fuel means fuel on which customs or excise duty is
payable.*’

36. You must be ‘carrying on an enterprise’ within the meaning of
section 9-20 of the GST Act to be able to claim a fuel tax credit. The

expression ‘carrying on an enterprise’ includes doing anything in the

course of the commencement or termination of the enterprise.*®

37. The words ‘to the extent that’ in subsection 41-5(1) allow for
apportionment between a use that entitles you to a fuel tax credit and
one that does not. You can use any fair and reasonable basis for
working out the amount of taxable fuel in respect of which you are
entitled to a fuel tax credit

38. The Commissioner’s view is that the ‘fair and reasonable’
principle also applies in determining the extent of your entitlement to
a fuel tax credit if the fuel is acquired for a number of uses, some of
which qualify for a fuel tax credit and some of which do not.*

Entitlement to fuel tax credits with a nil carbon reduction amount
for fuel acquired for use ‘in agriculture’

39. If you carry on an enterprise in agriculture and you acquire
taxable fuel for use in an activity that is within the meaning of
‘agriculture’, in paragraphs 43-15(1)(a) to 43-15(1)(i) and the activity
is not excluded from being a qualifying use by paragraphs 43-15(2)(a)
and 43-15(2)(b) you are entitled to a fuel tax credit under section 41-5
of the FT Act.

40. The amount of your fuel tax credit entitlement for taxable fuel,
acquired from 1 July 2012, for use in agriculture will have a nil carbon
reduction amount applicable to it.

7 Section 110-5 of the FT Act.

'8 The definition of carrying on an enterprise in section 110-5 of the FT Act has the
meaning given by section 195-1 of the GST Act. For a detailed discussion on the
meaning of ‘enterprise’ see Miscellaneous Taxation Ruling MT 2006/1 The New
Tax System: the meaning of entity carrying on an enterprise for the purposes of
entitlement to an Australian Business Number. See also FTD 2006/3.

19 For further discussion on apportionment for the purposes of the FT Act, refer to
Fuel Tax Determination FTD 2010/1 Fuel Tax: is apportionment used when
determining total fuel tax credits in a calculating the net fuel amount under
section 6-5 of the Fuel Tax Act 20067 and Law Administration Practice Statement
PSLA 2010/3 Apportionment for the purposes of the Fuel Tax Act 2006.



Fuel Tax Ruling

FTR 2012/D1

Page 10 of 98 Page status: draft only — for comment

The form of the definition of ‘agriculture’: means, includes, does
not include

41. The use of the expressions, ‘means’, ‘includes’ and ‘does not
include’ in the definition of ‘agriculture’ in section 43-15 means that
paragraphs 43-15(1)(e) to 43-15(1)(i) do not limit

paragraphs 43-15(1)(a) to 43-15(1)(d). An activity that does not meet
the specific requirements of any of paragraphs 43-15(1)(e) to
43-15(1)(i) may still be an activity that satisfies the requirements of
one or more of paragraphs 43-15(1)(a) to 43-15(1)(d) and, if not
excluded by subsection 43-15(2), may be an eligible activity.

42. An activity mentioned in subsection 43-15(1) (other than
hunting or trapping carried on for the purposes of a business,
including the storage of any carcasses from the hunting or trapping) is
an eligible activity only if it is carried out for the purposes of, or for
purposes that will directly benefit, a business undertaken to obtain
produce for sale.

Status of contractors and subcontractors

43. Where a farmer provides fuel for use by a contractor to carry
out, for the farmer, an agricultural activity, as defined in section 43-45,
and the activity is for the purposes of, or for purposes that will directly
benefit, a business undertaken to obtain produce for sale, the
farmer’s entitlement to a fuel tax credit is not affected provided that
the provision of fuel is not taken to be an acquisition of the fuel by the
contractor.

44, A contractor or subcontractor is entitled to a fuel tax credit with
a nil carbon reduction amount for taxable fuel they acquire for use in
carrying on an agricultural activity as defined in section 43-45
provided the activity is for the purpose of, or for purposes that will
directly benefit, a business undertaken to obtain, produce for sale.

Example 1: construction of a shed

45, Zeeland Grazing Enterprises Ltd (Zeeland) who carries on an
enterprise as a pastoralist, contracts Big Sheds Pty Ltd (Big Sheds) to
erect a new fodder shed on their farm. Big Sheds in turn engages
Boots Concrete Ltd (Boots) to pour the concrete slab for the shed.

46. Big Sheds is entitled to a fuel tax credit with a nil carbon
reduction amount for diesel fuel it purchases for use in the
construction of the fodder shed.

47. Boots is entitled to a fuel tax credit with a nil carbon reduction
amount for diesel fuel it purchases for use in pouring the concrete
slab for the shed.
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Replenishment by a farmer of fuel used in a contractor’s plant or
equipment

48. If you are a contractor and to carry out an agricultural activity
for a farmer, you enter into a ‘full on/full off’ arrangement with the
farmer (that is, you will replenish your plant or equipment with taxable
fuel provided from the farmer’s fuel supply) you are not entitled to a
fuel tax credit for the fuel provided to you by the farmer. The
Commissioner takes the view that you do not acquire fuel in these
circumstances.

49, Under a full on/full off arrangement, a contractor is entitled to
a fuel tax credit with a nil carbon reduction amount in respect of
taxable fuel acquired by them for use in an eligible agricultural
activity. This is the taxable fuel that they bring on to the farm in their
plant or equipment. The farmer is entitled to a fuel tax credit with a nil
carbon reduction amount in respect of taxable fuel acquired for use
by that farmer in an eligible agricultural activity and that is used by a
contractor in carrying out the agricultural activity on that farmer’'s
agricultural property.

Example 2: ‘full-on/full-off’ arrangement

50. Big Harvesters Ltd (Big Harvesters) carries on an enterprise
as a crop harvesting contractor. It agrees to harvest a field of wheat
for Greenfarm Enterprises Ltd (Greenfarm). The agreement specifies
that Big Harvesters will arrive on Greenfarm'’s property with a full tank
of fuel in their combine harvester. All additional fuel required for the
job will be provided by Greenfarm from the farm tank. At the end of
the job, Big Harvesters is entitled to refill the combine harvester’s tank
prior to leaving the farm.

51. Big Harvesters is entitled to a fuel tax credit with a nil carbon
reduction amount in respect of the taxable fuel it has acquired and
used in harvesting the wheat for Greenfarm. This is the fuel that it
brings onto the farm in its tank.

52. Greenfarm is entitled to a fuel tax credit with a nil carbon
reduction amount for the taxable fuel that it has acquired for use in
agriculture and that is used by Big Harvesters in the harvesting
activity.

53. Greenfarm is not entitled to a fuel tax credit in respect of the
taxable fuel it acquires to replenish Big Harvesters’ combine
harvester at the end of the agricultural activity. This taxable fuel is
acquired by Big Harvesters for use in carrying on its enterprise and, if
the fuel is subsequently used in an agricultural activity, Big
Harvesters will be entitled to a fuel tax credit with a nil carbon
reduction amount in respect of this fuel.
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Activities that are agriculture
Cultivation of the soil

54, A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in the cultivation of the soil provided the
cultivation is carried out for the purposes of, or for purposes that will
directly benefit, a business undertaken to obtain produce for sale.

Cultivation or gathering in of crops

55. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in the cultivation or gathering in of crops provided
the cultivation or gathering in is carried out for the purposes of, or for
purposes that will directly benefit, a business undertaken to obtain
produce for sale.

Crop

56. The Commissioner takes the view that a ‘crop’ is the product
of a harvest of cultivated plants, cereals, fruit and the like. The term
‘crop’ does not include goods produced from those harvested plants.

Gathering in of crops capable of being stored

57. In relation to crops that are capable of being stored, the
‘gathering in’ of the crop ceases when it is physically collected
together for the first time on a farm.

58. If the crop is loaded directly from a harvester into a vehicle
that will take it away for processing or permanent storage, the
gathering in ceases once the crop has been fully loaded onto the
vehicle for transport off the farm.

Gathering in of crops that cannot be stored

59. In relation to crops that are required to be processed soon
after harvesting, that is, crops that cannot be stored (for example,
parsley or sugar cane), the ‘gathering in’ of the crop ceases when it is
physically collected together for the first time on a farm prior to its
processing on or off the farm. If a crop is processed on the farm
immediately after harvesting, the gathering in ceases when the crop
is taken to the site of the processing plant or when it is first stockpiled
ready for processing.
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60. In some instances, a crop is taken directly by agricultural
machinery (for example, a tractor and trailer combination) that is used
as an integral part of the harvesting process from the field where it is
grown to a processing plant or mill, or a central collection area
located off the farm. In those cases, the crop is not gathered in until it
is taken to the central collection area at the processing plant or mill or
to another central collection area off the farm. However, this does not
apply if the crop is taken from the farm to the processing plant or mill,
or to another collection area off the farm, by vehicles.

Rearing of live-stock

61. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in the rearing of live-stock provided the rearing of
live-stock is carried out for the purposes of, or for purposes that will
directly benefit, a business undertaken to obtain produce for sale.

62. For the purposes of paragraph 43-15(1)(c), rearing of
live-stock means the breeding or raising of, and caring for, animals for
the production of food, fibres, skins, fur or feathers, or for their use in
the farming of land.

Viticulture

63. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in viticulture provided the viticulture is carried out
for the purposes of, or for purposes that will directly benefit, a
business undertaken to obtain produce for sale.

Horticulture

64. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in horticulture provided the horticulture is carried
out for the purposes of, or for purposes that will directly benefit, a
business undertaken to obtain produce for sale.

65. For the purposes of paragraph 43-15(1)(d), horticulture has its
ordinary meaning, which is illustrated and expanded by section 43-65.

66. For the purposes of the fuel tax credit scheme, horticulture
does not extend to the commercial manufacture of goods produced
for use by others in horticulture.
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Gathering in of horticultural produce

67. If the horticultural produce is not transported immediately after
picking or harvesting, but is stored on the agricultural property, for the
purposes of the fuel tax credit scheme, the ‘gathering in’ of the
produce ceases when it is physically brought together for the first
time. If the horticultural produce is transported immediately after
picking or harvesting, the gathering in of the horticulture produce
ceases when it is physically collected for the first time on the farm
prior to its transport.?°

Pasturage

68. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in pasturage provided the pasturage is carried out
for the purposes of, or for purposes that will directly benefit, a
business undertaken to obtain produce for sale.

69. Pasturage includes agistment activities. Agistment activities
are ‘agriculture’ for the purposes of the fuel tax credit scheme,
provided they are carried out for the purposes of, or for purposes that
will dlrlectly benefit, a business undertaken to obtain produce for

sale.

Example 3: pasturage — agistment carried on as part of a farming
business

70. Shep Herd Enterprises Ltd (Shep Herd) carries on an
enterprise as a pastoralist. It runs a sheep station in northern New
South Wales. Shep Herd has a number of paddocks that are
superfluous to its current requirements. Shep Herd, for a fee, allows
Baa Bar Ltd, a neighbouring sheep farmer affected by drought, to
graze sheep on its paddocks.

71. Shep Herd’s carbon reduction amount will be nil in respect of
the diesel fuel it purchases for use in pasturage activities it
undertakes. The agistment activity that it undertakes is a qualifying
use as pasturage.

% This is consistent with our views in relation to the gathering in of crops — see
paragraphs 57 to 60 and 169 to 181 of this Ruling.
See paragraph 43-15(2)(b).
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Example 4: not pasturage — agistment that does not directly benefit a
business undertaken to obtain produce for sale

72. Clover Land Enterprises Ltd (Clover Land) carries on an
enterprise as a property developer. It has ten acres of fallow land
outside a major rural town. It acquired the land for future housing
development. Clover Land, for a small fee, allows Tony and Tania,
who operate a horse-riding business to graze their horses on its land.
Clover Land uses diesel fuel in the maintenance of fencing to prevent
the horses from straying.

73. The agistment fee Clover Land receives is very small, and
there is no prospect of profit from these activities in the future. Clover
Land’s agistment activities do not amount to a business and are not
an enterprise, nor are they part of its enterprise of property
development and are excluded from being an agricultural activity.

74. Tony and Tania are not undertaking a business to obtain
produce for sale. The agistment activity is neither for the purposes of,
nor for purposes that will directly benefit, a business undertaken to
obtain produce for sale.

75. Clover Land is entitled to a fuel tax credit for the fuel they
have acquired for use in agistment activities in the course of their
enterprise. However, as their activities are not eligible activities, their
fuel tax credit amount is reduced by the carbon charge applicable to
diesel fuel.

Apiculture

76. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in apiculture provided the apiculture is carried out
for the purposes of, or for purposes that will directly benefit, a
business undertaken to obtain produce for sale.

77. For apiculture to qualify as agriculture, it is not necessary that
it be carried out on an agricultural property.?” However, the fact that
an activity in apiculture is carried out on a property that is not
ordinarily used for an agricultural activity does not have the effect of
converting that property into an agricultural property.

Activities included as agriculture
Solely

78. Some activities included in the definition of agriculture must be
‘solely’ for a particular purpose.?®

2 see paragraphs 12 to 25 of this Ruling for a discussion on the meaning of
‘agricultural property’.

% The word ‘solely’ is used in paragraphs 43-25(b), 43-25(d) and 43-25(e) in the
definition of agricultural soil/water activity.
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79. The Commissioner considers that if you acquire taxable fuel
for use in a number of activities, an apportionment can be made as to
its intended use in the different activities. If a portion of the fuel is
acquired for use in a qualifying activity that has the ‘solely’
requirement, an entittement to a fuel tax credit arises for the portion of
the fuel that is acquired for use in the activity that qualifies as
agriculture.

Live-stock activity

80. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in a live-stock® activity, as defined in section
43-20, provided the activity is carried out for the purposes of, or for
purposes that will directly benefit, a business undertaken to obtain
produce for sale.

81. For the purposes of the fuel tax credit scheme, the
Commissioner takes the view that the term live-stock takes on its
ordinary meaning, which is affected by the definition of ‘live-stock’ in
subsection 43-20(2).

Agricultural soil/water activity

82. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in an agricultural soil or water activity provided the
activity is carried out for the purposes of, or for purposes that will
directly benefit, a business undertaken to obtain produce for sale.

Agricultural construction activity

83. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in an agricultural construction activity provided the
activity is carried out for the purposes of, or for purposes that will
directly benefit, a business undertaken to obtain produce for sale.

Agricultural waste activity

84. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in an agricultural waste activity, provided the
activity is carried out for the purposes of, or for purposes that will
directly benefit, a business undertaken to obtain produce for sale.

85. For the purposes of section 43-35, a waste product of an
agricultural activity is a by-product of an agricultural activity that is
useless, rejected, not wanted or economically unusable and which is
to be discarded.

¢ jve-stock’ is defined in section 110-5 as having the meaning given in
subsection 43-20(2) of the FT Act. See paragraphs 197 to 207 of this Ruling for a
discussion on the meaning of the term live-stock.
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Sundry agricultural activity

86. A nil carbon reduction amount will be applicable if you acquire
taxable fuel for use in a sundry agricultural activity as defined in
section 43-40 provided the activity is carried out for the purposes of,
or for purposes that will directly benefit, a business undertaken to
obtain produce for sale.?

Use of taxable fuel ‘at’ residential premises

87. For the purposes of paragraph 43-40(j), the use of taxable fuel
is ‘at’ residential premises if the plant or equipment in which it is to be
used is appurtenant to and coherent with premises sufficient for it to
be said that it belongs to the premises.

Activities excluded from the definition of agriculture
Forestry or fishing operations

88.  Activities that constitute fishing operations? or forestry?’
(paragraph 43-15(2)(a)) are excluded from the definition of agriculture

Activities not undertaken as part of a business to obtain produce
for sale

89. Your fuel tax credit amount will be reduced by the carbon
charge applicable to the fuel for taxable fuel you acquire for use in an
activity mentioned in subsection 43-15(1), unless the activity is
carried out for the purposes of, or for purposes that will directly
benefit, a business undertaken to obtain produce for sale.?®

90. The exclusion in paragraph 43-15(2)(b) does not apply to
hunting or trapping, including the storage of any carcasses or skins
obtained from the hunting or trapping, that is carried out for the
purposes of a business.

91. An activity will directly benefit a business undertaken to obtain
produce for sale if there is a close and immediate positive effect or
benefit from the activity in question to the business.

% The exclusion in paragraph 43-15(2)(b) does not apply to an activity that is a
sundry agricultural activity under paragraph 43-40(i).

% see section 43-70 for the meaning of ‘fishing operations’ and related definitions.

I See section 43-75 for the meaning of ‘forestry’.

2 Paragraph 43-15(2)(b).
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Example 5: activity not excluded from agriculture — vineyard

92. Marcwines Ltd (Marcwines) has 50 acres of land in the
Adelaide Hills and has erected trellises and planted pinot noir
grapevines on five acres of the property. Marcwines, through its
managing director, has grape growing expertise, and has undertaken
a scientific study to ensure the suitability of the land for the intended
activity. A business plan has been prepared, which allows for gradual
expansion of the area under vine, and should result in profitability
being achieved within five years.

93. Marcwines has been accepted as carrying on an enterprise
and is registered for GST. It has also been accepted as carrying on a
business for the purpose of obtaining produce for sale. Marcwines will
have a nil carbon reduction amount for taxable fuel it acquires for use
in its agricultural activities.

Example 6: activity excluded from agriculture — hobby farm

94. Jo, a retired accountant, owns 2 acres of land at Clare in
South Australia’s mid north. Jo has no experience in relation to
farming. She grazes 6 ewes on the property. She uses diesel fuel for
pumping water on the property, and cultivating pasture for the sheep.
She plans to increase the size of the flock, and believes her
operations will be profitable once she has a flock of 300 sheep. A
contract shearer is hired each year to shear the sheep.

95. The Department of Agriculture has advised that the carrying
capacity of the land is only 20 sheep. Jo’s current and prospective
operations will not be capable of achieving profitability.

96. Jo cannot be registered for GST as she is not carrying on an
enterprise. Jo's activities on the property are not for the purpose of a
business or for purposes that will directly benefit a business
undertaken to obtain produce for sale.

97. Jo is not entitled to fuel tax credit for taxable fuel she acquires
for use in any of the activities she carries on.

Example 7: activities not excluded from agriculture — church owned
farm

98. The Welcome Church is a religious institution. One of its
activities is conducting a farming business that involves running three
hundred head of cattle on 2,000 acres of prime grazing land that it
owns. The Church’s farming business is very profitable. The Church
puts some of the profit toward the development of the farm, and the
remaining profit is used to fund the Church’s outreach programme.

99. Given the scale and profitability of the Church’s agricultural
activities, the Church is conducting a business (and therefore an
enterprise) undertaken to obtain produce for sale. The agricultural
activities that it carries out on the farm are not excluded from the
definition of agriculture by paragraph 43-15(2)(b).
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Example 8: activities excluded from agriculture — agricultural college

100. Agricola College (Agricola), which carries on an enterprise as
an agricultural college, runs horticulture courses. The majority of its
expenditure is directed toward providing education. However, some
plants are propagated by the college in the course of the educational
activities, and are sold at its annual open day.

101. Agricola is not concerned with making a profit from the sale,
which improves attendances at its open day and offsets some of the
expenses of propagation. The college does not sell the plants at any
other time of the year and the potential revenue from the sale of the
plants is minimal relative to the expense of the propagation of the
plants.

102. Although Agricola is carrying on an enterprise as an
agricultural college, which provides courses in horticulture and
carrying on some agricultural activities, its agricultural activities would
not be considered a business to obtain produce for sale. The
agricultural activities of the college are excluded from the definition of
agriculture by paragraph 43-15(2)(b).

Taxable fuel acquired for use in propelling a vehicle on a public
road

103. You are entitled to a fuel tax credit under section 41-5 for
taxable fuel you acquire for use in a vehicle? with a GVM greater
than 4.5 tonnes, travelling on a public road.*

Example 9: transportation of sugar cane from a farm to a collection
pad next to a railway siding by a tractor/trailer combination

104. Abel and Kane carry on an enterprise of sugar cane farming
and are registered for GST. Abel and Kane’s farm adjoins a public
road and is located a short distance (two kilometres) from a cane
railway siding. Abel and Kane deliver their sugar cane directly to a
collection pad next to the railway siding. They use their own tractor
and trailer combination, which has a GVM greater than 4.5 tonnes, to
transport the sugar cane from the cane field to the collection pad. The
sugar cane is subsequently hauled by rail to the sugar cane mill.

% The term ‘vehicle’ is not defined and takes its ordinary meaning. For further
discussion see Fuel Tax Ruling FTR 2008/1 Fuel tax: vehicle’s travel on a public
road that is incidental to the vehicle’s main use and the road user charge for further
discussion on the application of the road user charge to reduce the amount of a
fuel credit entitlement.

%9 You are entitled to the fuel tax credit subject to meeting certain environmental
criteria under section 41-25 of the FT Act. The amount of the fuel tax credit is
reduced by the amount of the road user charge under section 43-10 of the FT Act.
For further discussion on the road user charge, see FTR 2008/1.
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105. The tractor and trailer combination is predominantly used on
the agricultural property and is an integral part of the harvesting
equipment.

106. Taxable fuel acquired for use in propelling the tractor and
trailer combination on a public road to take the sugar cane to the
railway siding is not excluded from being use in agriculture. As this
transport is prior to the completion of the gathering in of the crop, and
the travel of the tractor and trailer combination on the public road is
incidental to its main use, Abel and Kane will have a nil carbon
reduction amount in respect of this taxable fuel.

Example 10: transportation of sugar cane from a farm to a collection
pad next to a railway siding by a vehicle

107. Drawing on the facts in Example 9, Abel and Kane decide to
use the services of transport contractor, George Transport
Enterprises Ltd (George Transport) to transport, via the public road,
the harvested sugar cane from a central collection area on the farm to
the collection pad next to the railway siding.

108. Abel and Kane deliver the harvested sugar cane to the central
collection area on the farm by their tractor and trailer combination.
George Transport uses a prime mover and trailer to transport the
harvested sugar cane from the central collection area on the farm to
the collection pad next to the railway siding. The prime mover and
trailer is modified to transport the harvested sugar cane in
canetainers and has a GVM greater than 4.5 tonnes.

109. The prime mover and trailer is used by George Transport to
transport goods. As the transport of sugar cane by George Transport
involves travel on a public road, taxable fuel acquired for use in
propelling the prime mover and trailer is not in agriculture.

110. The transport of sugar cane undertaken by George Transport
is also not an activity in agriculture as the transport from farm to the
collection pad next to the railway siding is after the crop has been
gathered in.

111. George Transport is entitled to a fuel tax credit for use in a
vehicle with a GVM greater than 4.5 tonnes, travelling on a public
road under section 41-5. The amount of the fuel tax credit is reduced
by the amount of the road user charge.

112. Abel and Kane are entitled to a fuel tax credit for taxable fuel
acquired for use in propelling the tractor and trailer combination as
the taxable fuel is used in the gathering in of the crop. The amount of
the fuel tax credit is not reduced by the carbon charge.
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Example 11: travel of a self-propelled mechanical grape harvester on
a public road between two vineyards

113. Jake carries on an enterprise as a grape grower. Jake has two
parcels of land a kilometre apart under vines. The two vineyards
adjoin a public road. Jake contracts the harvesting of his grapes to
Fine Vine Harvesters (Fine Vine).

114. Fine Vine picks the grapes by use of a self-propelled
mechanical grape harvester which has a GVM greater than

4.5 tonnes. The harvester travels as required between the two
vineyards to harvest the different grape varieties in a continuous
process.

115. Taxable fuel acquired for use in propelling the mechanical
grape harvester on the public road is a qualifying use under
paragraph 43-15(1)(d). The travel is undertaken in carrying out an
agricultural activity, being the gathering in of crops. Jake is therefore
entitled to a fuel tax credit with a nil carbon reduction amount for the
fuel used in the mechanical grape harvester. As the grape harvester’'s
travel on the public road is incidental to its main use, the amount of
the fuel tax credit is not reduced by the road user charge.

Meaning of ‘public road’
Roads that are public roads

116. For the purposes of the FT Act, the Commissioner considers
that a road is a public road if:

o it is opened, declared or dedicated as a public road
under a statute;

o it is vested in a government authority having statutory
responsibility for the control and management of public
road infrastructure; or

. it is dedicated as a public road at common law.

Roads that are not public roads

117. The Commissioner considers that the following are not public
roads for the purposes of the FT Act:

o a road constructed or maintained under a statutory
regime by a public authority that is not an authority
responsible for the provision of road transport
infrastructure, in circumstances where the statutory
regime provides that public use of, or access to, the
road is subordinate to the primary objects of the
statutory regime; or

. a road that has not been dedicated as a public road
over privately owned land.
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Date of effect

118. This Ruling applies from 1 July 2012.

119. However, the Ruling does not apply to taxpayers to the extent
that it conflicts with the terms of a settlement of a dispute agreed to
before the date of issue of the Ruling (see paragraphs 75 to 76 of
Taxation Ruling TR 2006/10 Income tax, fringe benefits tax and
product grants and benefits: Public Rulings).

Commissioner of Taxation
27 June 2012
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Appendix 1 — Explanation

o This Appendix is provided as information to help you
understand how the Commissioner’s view has been reached. It does
not form part of the binding public ruling.

General entitlement rules for a fuel tax credit

120. You are entitled to a fuel tax credit® for taxable fuel that you
acquire or manufacture in, or import into, Australia to the extent that
you do so for use in carrying on your enterprise.*

121. However, you are only entitled to the fuel tax credit if, at the
time you acquire the taxable fuel, you are registered for GST, or
required to be registered for GST.*® This is regardless of your turnover.

122. You must be ‘carrying on an enterprise’ within the meaning of
section 9-20 of the GST Act to be able to claim a fuel tax credit. The

expression ‘carrying on an enterprise’ includes doing anything in the

course of the commencement or termination of the enterprise.

123. Fuel tax** means duty that is payable on fuel under the Excise
Act 1901 or the Customs Act 1901 and the respective Tariff Acts,*®
other than any duty that is expressed as a percentage of the value of
fuel for the purposes of section 9 of the 