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The update to this Ruling is being made in conjunction with an update to Goods and Services Tax
Ruling GSTR 2007/2 Goods and services tax: in the application of paragraph (b) of item 3 in the
table in subsection 38-190(1) of the A New Tax System (Goods and Services Tax) Act 1999 to a
supply, when does ‘effective use or enjoyment’ of the supply ‘take place outside Australia’?

Refer to Appendix 1 of this draft Ruling for a summary of the proposed changes including our
proposal to issue this draft update in final as a new ruling.

o Relying on this draft Ruling

This publication is a draft for public comment. It represents the Commissioner's preliminary view on
how a relevant provision could apply.

If this draft Ruling applies to you and you rely on it reasonably and in good faith, you will not have to
pay any interest or penalties in respect of the matters covered, if this draft Ruling turns out to be
incorrect and you underpay your tax as a result. However, you may still have to pay the correct
amount of tax.
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What this draft Ruling is about

1. This draft Ruling®! is about the operation of subsection 38-190(3) of the A New Tax
System (Goods and Services Tax) Act 1999 (GST Act). That subsection negates, in
certain circumstances, the GST-free status that would otherwise apply to a supply covered
by table item 2 of subsection 38-190(1) (item 2). Under item 2, supplies of things (other
than goods or real property) made to non-residents are GST-free if the requirements of
that item are met.

1A.  Unless otherwise indicated, all legislative references in this Ruling are to the GST
Act and all references to an item number are to a table item of subsection 38-190(1).

1B. From 1 July 2015, the term ‘Australia’ was replaced in nearly all instances within
the GST, luxury car tax and wine equalisation tax legislation with the term ‘indirect tax
zone’. The scope of the new term, however, remains the same as the now repealed
definition of ‘Australia’ used in those Acts. This change was made for consistency of
terminology across the tax legislation, with no change in policy or legal effect. In this
Ruling, the ‘indirect tax zone' is referred to as ‘Australia’.

2. In explaining the operation of subsection 38-190(3) in this Ruling, we address in
particular:
o the meaning of ‘a supply covered by item 2’
. when a supply covered by item 2 is ‘under an agreement entered into,
whether directly or indirectly, with a non-resident’ (see paragraph 38-
190(3)(a))
° how to determine whether ‘the supply is provided, or the agreement requires

it to be provided, to another entity in Australia’ (see paragraph 38-190(3)(b))

. when the GST-free status of a supply is not negated by subsection 38-
190(3) because the supply is not an input taxed supply and one of the
subparagraphs of subsection 38-190(3)(c) applies, and

. what apportionment is required if subsection 38-190(3) applies, in part, to a
supply covered by item 2.

3. In this Ruling, we give many examples illustrating the application of subsection 38-
190(3) to a range of supplies covered by item 2, including subcontract and global supply

arrangements. The examples are not in themselves statements of principles to be applied
generally. The examples show how, by examining the facts and circumstances of the
supply in question, you can determine whether the supply is prowded to another entity in
Australla ; VARYY

Al For readability, all further references to 'this Ruling' refer to the Ruling as it will read when finalised. Note that
this Ruling will not take effect until finalised.
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6. This Ruling does not otherwise address the operation of the provisions of section
38-190. However, as the wording in subsection 38-190(3) is similar to that used in
subsection 38 190(4) parts of this Ruling are also relevant to the appllcatlon of subsectlon

38 190(4) /v

B6A. This Ruling reflects the law following the amendments made by Tax and

Superannuation Laws Amendment (2016 Measures No. 1) Act 2016. The law changes
impact how GST applies to cross-border supplies. Schedule 1 of that Act (about business
to consumer supplies) applies from 1 July 2017 and Schedule 2 (generally about business
to business supplies) applies from 1 October 2016.

7. This Ruling is divided into the following sections.:Unless-otheraise-stated,all

.Ieg'SIat“el references inthis | EHII"'g al 'Ie o H'el eSS ‘egt Ea“dg a; IEI ';e_ ferences-to-an

Table 1: Sections of this Ruling

Provisions Summary

Iltem 2 and This section provides a general overview of when a supply will be ‘a supply

subsection 38- covered by item 2’, as this is a precondition for the application of

190(3) subsection 38-190(3) (paragraphs 36 to 40 of this Ruling).

Paragraph 38- This section explains the first condition that must be satisfied for subsection

190(3)(a) 38-190(3) to apply — the supply must be made under an agreement entered
into, whether directly or indirectly, with a non-resident (paragraphs 41 to 48 of
this Ruling).

This includes an explanation of the meaning of ‘non-resident’ (paragraphs 46
to 48 of this Ruling).

Paragraph 38- This section explains the second condition that must be satisfied for subsection
190(3)(b) 38-190(3) to apply — the supply must be provided, or an agreement requires

the supply to be provided, to another entity in Australia.

This includes explanation of:

° the meaning of ‘another entity’ (paragraphs 54 to 58B of this Ruling)

° the meaning of ‘provided to another entity’ (paragraphs 59 to 63 of this

Ruling)

° the meaning of ‘the agreement requires it [the supply] to be provided to
another entity in Australia’ (paragraphs 64 to 65 of this Ruling)

° how to determine whether the supply is provided to another entity
(paragraphs 66 to 82C of this Ruling)

° how to determine whether the supply is provided to the other entity in
Australia (paragraphs 83 to 121 of this Ruling)

° how to determine whether a supply covered by item 2 is provided to an
employee, agent or partner in Australia (paragraphs 121A to 129 of this
Ruling).
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Paragraph 38- This section explains the third condition that must be satisfied for subsection
190(3)(c) 38-190(3) to apply — for a supply that is not an input taxed supply, none of the

subparagraphs in paragraph 38-190(3)(c) should apply.

This includes explanation of when a supply:

° is an input taxed supply (paragraphs 136G to 136J of this Ruling)

° is provided to an entity that would be an Australian-based business
recipient of the supply, if the supply had been made to it (paragraphs
136K to 136M of this Ruling)

° is provided to an individual as an employee or officer of an entity that
would be an Australian-based business recipient of the supply if the
supply had been made to it (paragraphs 136N to 136Q of this Ruling)

° is provided to an individual, as an employee or officer of the recipient of
the supply, and the recipient's acquisition of the thing is solely for a
creditable purpose and is not a non-deductible expense (paragraphs
136R to 136X of this Ruling).

Apportionment This section explains when apportionment may be necessary because a
supply covered by item 2 is only partly GST-free as a result of the application
of subsection 38-190(3) (paragraphs 138 to 148 of this Ruling).

Subcontract This section explains the application of subsection 38-190(3) to certain

arrangements complex arrangements involving subcontracted and global supplies

and global (paragraphs 149 to 162A of this Ruling).

supplies

Examples This section provides many examples illustrating the application of subsection
38-190(3) to a range of supplies covered by item 2 (paragraphs 264 to 787C of
this Ruling).

Date of effect

8. When finalised, this Ruling is proposed to apply both before and after its date of
issue subject to the commencement and application of each Act to which it refers.
However, this Ruling will not apply to taxpayers to the extent that it conflicts with the terms
of a settlement of a dispute agreed to before the date of issue of this Ruling (refer to
paragraphs 75 and 76 of Taxation Ruling TR 2006/10 Public Rulings).

8A.  [Omitted.]
9. [Omitted.]

Related rulings

10. The suite of other GST public rulings which explain the operation of section 38-190
are:

o Goods and Services Tax Ruling GSTR 2003/7 Goods and services tax:
what do the expressions ‘directly connected with goods or real property’ and
‘a supply of work physically performed on goods’ mean for the purposes of
subsection 38-190(1) of the A New Tax System (Goods and Services Tax)
Act 1999?

o Goods and Services Tax Ruling GSTR 2003/8 Goods and services tax:
supply of rights for use outside Australia — subsection 38-190(1), item 4,
paragraph (a) and subsection 38-190(2)
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Goods and Services Tax Ruling GSTR 2004/7 Goods and services tax: in
the application of items 2 and 3 and paragraph (b) of item 4 in the table in
subsection 38-190(1) of the A New Tax System (Goods and Services Tax)
Act 1999: when is a ‘non-resident’ or other ‘recipient’ of a supply ‘not in
Australia when the thing supplied is done’? when is ‘an entity that is not an
Australian resident’ ‘outside Australia when the thing supplied is done’?

Goods and Services Tax Ruling GSTR 2005/2 Goods and services tax:
supplies of goods and services in the repair, renovation, modification or
treatment of goods from outside Australia whose destination is outside
Australia

Goods and Services Tax Ruling GSTR 2007/2 Goods and services tax: in
the application of paragraph (b) of item 3 in the table in subsection 38-
190(1) of the A New Tax System (Goods and Services Tax) Act 1999 to a
supply, when does ‘effective use or enjoyment’ of the supply ‘take place
outside Australia’?

Note: it is proposed that GSTR 2007/2 be issued as a new ruling, Refer to
Draft Goods and Services Tax Ruling GSTR 2007/2DC Goods and services
tax: _supplies where effective use or enjoyment of the supply take place
outside Australia

Goods and Services Tax Determination GSTD 2007/3 Goods and services
tax: if a non-resident entity owns residential rental premises in Australia and
an Australian accountant makes a supply to that entity consisting of advice
about the premises and tax return preparation services, is that supply wholly
or partly GST-free if made on or after 1 April 2005?

11. GSTR 2004/7, which discusses the application of item 2, is of particular importance
in relation to this Ruling as subsection 38-190(3) only applies to a supply that is covered by

item 2.

11A. Other relevant public rulings include:

Goods and Services Tax Ruling GSTR 2006/9 Goods and services tax:

supplies, which examines the meaning of ‘supply’ and explains how a
supply can be ‘made’ to one entity but ‘provided’ to another entity:

Goods and Services Tax Ruling GSTR 2019/1 Goods and services tax:

supply of anything other than goods or real property connected with the
indirect tax zone (Australia), which explains when a supply of anything other
than goods or real property is connected with Australia.

Draft Goods and Services Tax Ruling GSTR 2005/6DC Page 8 of 170



Draft Goods and Services Tax Ruling

GSTR 2005/6DC

Page status: draft for comment

14. [Omitted.]

15. [Omitted.]We also address for the first time apportionment issues including

[Omitted.]
. -

1B
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PART

}

Legislative context

22. Under section 9-5 a supply is not a taxable supply to the extent that it is GST-free
or input taxed.

23. A supply is GST-free if it is GST-free under Division 38 or under a provision of
another Act.’

' Paragraph 9-30(1)(a).
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24, Subdivision 38-E sets out when exports of goods and other supplies for
consumption outside Australia are GST-free.

25. The relevant section for the purposes of this Ruling is section 38-190.

26. Subsection 38-190(1) comprises 5 items which set out supplies of things, other
than goods or real property, that are GST-free. A supply that is not GST-free under one
item in subsection 38-190(1) may be GST-free under one of the other items. If the
requirements of one of those items are met, the supply is GST-free, provided
subsection 38-190(2), (2A), (3) or (5)** does not negate that GST-free status.

The negating provisions

27. Subsection 38-190(2) provides that a supply covered by any of table items 1 to 5 of
subsection 38-190(1) is not GST-free if it is the supply of a right or option to acquire
something the supply of which would be connected with Australia and would not be GST-
free.®

28. Subsection 38-190(2A) provides that a supply covered by any of table items 2 to 4
of subsection 38-190(1) is not GST-free if the acquisition of the supply relates (whether

directly or indirectly, or wholly or partly) to the making of a supply of real property situated
in Australia that would be, wholly or partly, input taxed under Subdivision 40-B or 40-C.3A

29.  Subsection 38-190(3) states it does not limit subsection 38-190(2) or (2A).

30. Subsections 38-190(2) and 38-190(2A) may negate the GST-free status of a supply
covered by any of items 1 to 5 and items 2 to 4 respectively. However, subsection 38-
190(3) only negates the GST-free status of a supply covered by item 2.

31. Subsection 38-190(2) considers 2 distinct supplies — a supply of a right or option
and the supply of something else, the subject of the right or option.

32. In contrast, subsection 38-190(3) applies where a supply covered by item 2 is
made to a non-resident, but that same supply is provided, or is required to be provided, to

another entity i in Australla Subseehe#%%em%ea;epaeptte&#—the#e—lea—seepl%ef

33.  This Ruling is about the interpretation and application of subsection 38-190(3) to a
supply covered by item 2 (and as mentioned at paragraph 6 of this Ruling is of assistance
in interpreting and applying subsection 38-190(4)).%&

2A Subsectlon 38—190(5) applles from 1 July 2010 The pl’OVISIOI’l specmes that subsectlon 38-190(4) does not .
apply to specific types of supplles
3 Refer to GSTR 2003/8.6

3A Refer also to Goods and Services Tax Determination GSTD 2007/3 Goods and services tax:- if a non-
resident entity owns residential rental premises in Australia and an Australian accountant makes a supply to
that entity consisting of advice about the premises and tax return preparation services, is that supply wholly
or partly GST-free if made on or after 1 April 2005?

3B Refer to GSTR 2007/2DC for a discussion of subsection 38-190(4).
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34. If the GST-free status of a supply covered by item 2 is negated by the application of
subsection 38-190(3), that supply may still be GST-free if the requirements of another
item in the table are satisfied and subsections 38-190(2) and (2A) do not apply.

35. If the item 2 supply is not GST-free under another item in the table in

subsection 38-190(1), and is not GST-free or input taxed under another provision of the
GST Act or another Act, the supply is a taxable supply where all the other conditions for
making a taxable supply are met.*

Policy behind subsection 38-190(3)

35A. ltem 2 applies to certain supplies of things, other than goods or real property, made
to non-residents who are not in Australia when the thing supplied is done.

35B. The requirement that the non-resident is not in Australia when the thing supplied is
done is based on the underlying presumption that if the non-resident recipient (that is, the
non-resident entity to which the supply is made) is not in Australia at that time, the supply
is for consumption outside Australia and should be GST-free (provided the other
requirements of the item are met).

35C. However, if a non-resident enters into an agreement for the supply of a thing, the
non-resident is not always the entity to which the supply is provided. If the supply is
provided to another entity in Australia, the presumption that the supply is for consumption
outside Australia because the non-resident recipient is not in Australia is not sound.

35D. Subsection 38-190(3) addresses this circumstance. If the supply is provided (or is
required to be provided) to another entity in Australia, subsection 38-190(3) negates the
GST-free status that would otherwise apply under item 2. Although the non-resident
recipient of the supply is not in Australia, consumption of the supply is considered to be in
Australia because the supply is provided to another entity in Australia.

35E. The following example is provided in the Supplementary Explanatory Memorandum
for the Bill** which inserted subsection 38-190(3).

A school in Australia provides tuition to overseas students in Australia. However, it bills the
overseas parents of the students directly. As the supply is being made to the students in
Australia the supply will not be GST-free under item 2 in the table in subsection 38-190(1).

(Note: the example refers to the ‘supply ... being made’ to students. To be consistent with
the wording used in subsection 38-190(3) the word ‘provided’ should have been used
instead of ‘made.’)

4 Section 9-5.
4A Paragraph 1.108 of the Supplementary Explanatory Memorandum to the A New Tax System (Indirect Tax
and Consequential Amendments) Bill (No. 2) 1999.
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Ruling

Item 2 and subsection 38-190(3)

36. A supply of a thing (other than goods or real property) made to a non-resident is
GST-free under item 2 if the non-resident is not in Australia when the thing supplied is
done® and:

. the supply is neither a supply of work physically performed on goods
situated in Australia when the work is done nor a supply directly connected
with real property situated in Australia®, or

. the non-resident acquires the thing in carrying on the non-resident’s
enterprise, but is not registered or required to be registered.

37. However, if the supply covered by item 2 is under an agreement entered into
whether directly or indirectly, with a non-resident entity and that supply is provided to
another entity in Australia, or the agreement requires that it be so provided, subsection 38-
190(3) may negates the GST-free status of that supply (otherwise afforded under item 2).

38. Subsection 38-190(3), in contrast to item 2, focuses on the entity to which the
supply is provided, not the entity (the non-resident) to which the supply is made. If the
supply is provided (or is required to be provided) to another entity in Australia,

subsection 38-190(3) may negates the GST-free status that would otherwise apply to the
supply covered by item 2. Although the non-resident recipient of the supply is not in
Australia, consumption of the supply is considered to be in Australia because the supply is
provided to an entity in Australia.

39. Subsection 38-190(3) provides that, without limiting subsection 38-190(2) or (2A), a
supply covered by item 2 is not GST-free if:

(a) it is a supply under an agreement entered into, whether directly or indirectly, with a
non-resident; and

(b) the supply is provided, or the agreement requires it to be provided, to another entity
in [Australia]; and

(c) for a supply other than an input taxed supply — none of the following applies:
(i) the other entity would be an Australian-based business recipient of the

supply, if the supply had been made to it;

(ii) the other entity is an individual who is provided with the supply as an
employee or officer of an entity that would be an Australian-based business
recipient of the supply, if the supply had been made to it; or

(iii) the other entity is an individual who is provided with the supply as an
employee or officer of the recipient, and the recipient's acquisition of the
thing is solely for a creditable purpose and is not a non-deductible expense.

The application of subsection 38-190(3)
we hei by i 2

40. Subsection 38-190(3) applies to negate the GST-free status of a supply covered by
item 2 where all the conditions in paragraphs 38-190(3)(a), (b) and (c) are

5 Refer to GSTR 2004/7.
6 Refer to GSTR 2003/7.
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Paragraph 38-190(3)(a) — an agreement with a non-resident

41. The first condition that must be satisfied for subsection 38-190(3) to apply is that
the supply is made under an agreement entered into, whether directly or indirectly, with a

non-resident. Fhis-paragraph-states-that:

43. The agreement may be either a written, oral or an implied agreement.

44. The agreement is entered into directly with a non-resident if the parties to the
agreement are the non-resident and the supplier.

45. In the context of subsection 38-190(3), we consider that entering into an agreement
indirectly with a non-resident includes the case where another entity such as a nominee or
agent or the like enters into the agreement on behalf of the supplier or the non-resident.
For example, a supplier may enter into an agreement with an agent, or representative, or
assomate of the non- re3|dent actlng on behalf of the non- re3|dent (—@ther—e*ample&ef

The meaning of non-resident

46. The term ‘non-resident’ is defined in section 195-1 to mean ‘an entity that is not an
Australian resident’.

47. ‘Australian resident’ is defined in section 195-1 to mean ‘a person who is a resident
of Australia for the purposes of the Income Tax Assessment Act 1936 (ITAA 1936).

48. GSTR 2004/7 provides guidance on when an entity will be a non-resident for the
purpose of this definition. (See paragraphs 21 to 25 and 117 to 174 of that Ruling.)
Residency status is a question of fact and is one of the main criteria that determines an
individual’s liability to Australian income tax. Taxation Ruling TR 2023/1 Income tax:
residency tests for individuals provides guidance on determining residency status under
the income tax definition.A-non-residenttherefore-includes:
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Paragraph 38-190(3)(b) — the supply is provided to another entity in Australia

49, The second condition that must be satisfied for subsection 38-190(3) to apply is
that the supply is provided, or the agreement requires it to be provided, to another entity in

Australia. Frisparmereph-slotesthat

50. ‘The supply’ refers to the supply covered by item 2.

51. To work out whether a supply covered by item 2 is provided (or is required to be
provided) to another entity in Australia, (that is, whether the requirements of paragraph 38-
190(3)(b) are satisfied), we follow a two-step approach.

52. We first work out whether a supply covered by item 2 is provided to another entity,
or whether an agreement requires the supply to be provided to another entity. We examine
this at paragraphs 54 to 82C of this Ruling.

53. Secondly, if the supply covered by item 2 is provided to another entity, we
determine whether, when the thing supplied is done, that supply is provided to that other
entity in Australia. We examine this at paragraphs 83 to 121 of this Ruling.

The meaning of ‘another entity’

54. ‘Another entity’ is an entity other than the non-resident entity to which the supply is
made. The term ‘entity’ is defined in subsection 184-1(1) and includes an individual,
company, partnership, corporate limited partnership or trust.

55.  An employee is an individual and therefore an entity as defined. If a supply is made
to a non-resident employer and that supply is provided, or required to be provided, to an
employee, that supply is provided to another entity. It is inherent in the nature of some
supplies, for example, the training or entertainment of employees, or travel by employees,
that those supplies can only be provided to the employee.

56.  An agent that is, for example, an individual or company is also an entity as defined.
However, the mere fact that the supply is made to an agent acting for a non-resident does
not mean that the supply is provided (or is required to be provided) to another entity. It is a
matter of determining to which entity the supply is provided. If all the agent does is to
arrange on behalf of the non-resident for the supply to be made and provided to the non-
resident, the supply is not provided to the agent.”

7 In the case of a non-resident entity, other than an individual, the presence of an agent in Australia can
sometimes result in the non-resident entity failing the requirement in item 2 that the non-resident is not in
Australia. To consider this aspect further, you should refer to GSTR 2004/7.
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57. A partner that is, for example, an individual or company is an entity as defined.? If a
supply is made to a non-resident partnership and the supply is provided, or required to be
provided, to a partner, that supply is provided to another entity.

58. As a consequence of the ‘separate entity’ status given to a partnership for GST
purposes, the GST Act applies to partnership transactions, in particular to dealings
between partners and the partnership, in a manner that does not reflect the general law

treatment of those transactions.®*Forfurther-explanation-about-the provision-of a-supply-te
N L e e e =

58A. Subsection 184-5(1) confirms that supplies and acquisitions that are made by or on
behalf of partners in their capacity as partners are treated as supplies and acquisitions by
the partnership.

58B. If a supply is made to a non-resident partnership® and the supply is provided, or
required to be provided, to a partner, that supply is provided to another entity. The
provision of a supply to a partner is discussed further at paragraphs 128 to 129 of this

Ruling.

The meaning of ‘provided to another entity’

59.  The word ‘provided’ is used in subsection 38-190(3) to contrast with the term
‘made’ in item 2. In the context of section 38-190, the contrasting words indicate that if a
non-resident contracts for a supply to be provided to another entity, the place of
consumption should be determined with regard to the entity to which the supply is
provided, not the entity to which the supply is made.

60. GSTR 2006/9 examines the meaning of ‘supply’ and explains how a supply can be
‘made’ to one entity but prowded to another entity. Iheexamplem—the—%eplana%ery

61. The expression ‘provided to another entity’ means that in the performance of a
service (or in the doing of some thing), the actual flow of that supply is, in whole or part, to
an entity that is not the non-resident entity with which the supplier made the agreement for
the supply. The contractual flow is to one entity (the non-resident recipient) and the actual
flow of the supply is to another entity.

62. For example, if a supply of entertainment services is made to a non-resident
company and in the performance of that service the employees are the entities that are
entertained, the actual flow of that service is to another entity, each employee. (See
paragraphs 54 to 58B of this Ruling where the meaning of ‘another entity’ is discussed).
The supply is made to the non-resident company (the employer) and provided to another
entity (each employee).

8 Section 184-1.

8A Refer to Goods and Services Tax Ruling GSTR 2003/13 Goods and services tax: general law partnerships
and Goods and Services Tax Ruling GSTR 2004/6 Goods and services tax: tax law partnerships and co-
owners of property.

88 To determine whether a par‘cnershlp is a non-resident, refer to paraqraphs 127 to 157 of GSTR 2004/7.

9 [Omitted.]JA-New y 1 lo- .
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63.  We discuss at paragraphs 66 to 82C of this Ruling how to determine whether a
supply is provided to another entity.

The meaning of ‘the agreement requires it [the supply] to be provided to another
entity in Australia’

64. ‘The agreement’ refers to the agreement entered into with a non-resident, whether
directly or indirectly. (See paragraph 39 of this Ruling.)

65. We consider that an agreement requires that a supply be provided to another entity
in Australia if it is an express or implied term of the agreement that the supply is to be
provided to another entity in Australia.

How to determine whether the supply is provided to another entity
Characterisation and nature of the supply

66. Before it can be determined whether a supply is provided (or is required to be
provided) to another entity, it is essential that the supply be properly characterised as the
supply of a service, right or some other thing. It is only when the supply is properly
characterised that it is possible to determine whether that supply is provided to another
entity.

67. In characterising a supply it is necessary to consider all the circumstances of the
transaction to ascertain its essential character.

68. For instance, the Supplementary Explanatory Memorandum provides Example 1.10
(reproduced at paragraph 35E of this Ruling) where a school in Australia provides tuition to
overseas students in Australia but bills the parents overseas. Under the agreement
between the supplier and the non-resident parents, the parents are supplied with certain
rights which contribute to the supply as a whole. However, the essential character of the
supply is a supply of services; not of rights. The services comprise the teaching, tutoring,
and so on of the children. That service is made to the non-resident parents and provided to

the children. (See also Examples 1 to 5C of this Ruling.)Further-explanation-and-examples

69. It is also necessary to establish the exact nature of the supply to determine to
which entity that service or thing is provided. That is, it is necessary to establish what is
really being supplied.

70. A clear understanding of the exact nature of the supply is essential to determining
whether that supply is provided to another entity. It is only by having regard to what is in
substance and reality being supplied that it is possible to identify to which entity that supply
is provided.

71. The exact nature of a supply in any given situation depends on the facts and
circumstances of the supply and the agreement made between the parties. In this regard,
it is necessary to look at the whole arrangement for the supply (including the contractual
arrangements) and the way in which the supply is carried out.

72. If there is no written contract, other documents such as correspondence between
the parties may be useful in establishing the nature of the supply.

73. Thus, the focal point in working out whether a supply is provided to another entity is
the facts and circumstances of the doing of the thing supplied. By the supplier examining
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what it is required to do and in what circumstances, the supplier is able to objectively
determine to whom the supply is provided.

74. In some instances, it is inherent in the nature of the supply that the supply is
provided to a particular entity. For example, travel, training or entertainment services are,
by their very nature, provided to the individual that travels, or is trained or entertained,
respectively.

75. In the case of delivery or freight services where goods from one entity are
addressed for delivery to another entity, we accept that the delivery or freight services are
provided to that addressee entity. This does not, however, include the delivery of goods
that are generically addressed, for example, to ‘The Householder’ or are for delivery to the
public at large. It also does not include the situation where an entity’s own goods are
simply freighted or moved from one location to another location. In these cases, the
circumstances of the particular supply in question must be considered to determine

Whether the supplv is prowded to another entltv Jrn—llawtt—l#ef—the—%eplanatlen—seetlenef—thls

75A. In this Ruling we provide the following examples which illustrate this approach:

° Examples 10 and 11 — delivery or freight services provided to an individual
° Example 13 — delivery or freight services provided to an entity other than an
individual
° Example 14 — delivery of goods to, for example, ‘The Householder’, or the
public at large.
76. In the case of other supplies, for example, supplies that involve the supply of legal,

accounting, auditing or advertising services, the question of whether the supply is provided
to another entity depends on the facts and circumstances in any given case.

77. If a supply is the provision of advice or information which involves work to create,
develop or produce that advice or information, for example, a legal opinion or an audit
report, the supply is the performance of services.!" Thus, in determining whether a supply
is provided to another entity regard is to be had to the performance of the services in
creating, developing or producing the opinion or audit report and whether those services
are provided to another entity.

78. For example, consider a supply of tax return preparation services made to a non-
resident company. If what is really being supplied are services to complete tax returns for
particular employees that meet their personal tax obligations, those services are provided
to each employee. If, on the other hand, the tax return services are to complete the non-
resident company’s tax return, meeting its tax obligations, the tax return preparation

1 As explalned in GSTR 2999/34201 9/ 1 |f a supply is the prOV|S|on of adwce or information and the supply
involves work to create, develop or produce that information or advice for the recipient, the supply is one of
performance of services.
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serV|ces are prowded to the non- reS|dent companv Eer—example—een&deﬁhe&&ply—ef

79. In situations where the contractual flow of a supply is to an entity (other than an
individual), and it is necessary to determine whether the actual flow of the supply is to
another entity (other than an individual), we consider that a strong indicator that the supply
is provided to another entity is that the contracting entity has no further interaction with, or
participation in, the provision of the supply beyond contracting and paying for the supply.
However, the application of subsection 38-190(3) is still dependent upon on all the facts
and circumstances of the supply. (See Example 1 at paragraphs 264 to 275 of this Ruling.)

80. It is only in limited circumstances that any one fact, or a particular combination of
facts, means or indicates that a supply is provided to another entity. Accordingly, we give
numerous examples in this Ruling illustrating the application of subsection 38-190(3) in a
wide variety of circumstances.

81. The examples are not in themselves statements of principles to be applied
generally. The examples illustrate the scope of subsection 38-190(3) in a given fact
situation. In particular, the examples show how, by examining the facts and circumstances
of the supply in question, you can determine whether that supply is provided to another
entity.

82. Further explanation about how to characterise and determine the nature of supplies

prowded to another entltv are prowded in GSTR 2006/9 Eu%tkepe*plawqa%len—éand

Later use of a supply and benefits flowing from a supply

82A. The enquiry for the purposes of subsection 38-190(3) is one of first determining the
exact nature of the supply having regard to all the facts and circumstances and then
whether that supply, as properly described, is provided to another entity in Australia.

82B. If the nature of a supply covered by item 2 is such that the supply is provided to
another entity in Australia, the fact that the results or outcomes of the supply are later used
outside Australia does not alter the nature of the supply or the application of subsection
38-190(3) to that supply.

82C. Similarly, if the nature of the supply is such that the supply is only provided to an
entity outside Australia, subsection 38-190(3) does not apply. This outcome is not altered
even if another entity in Australia benefits from the supply. (See Example 4 at paragraphs
322A to 322H of this Ruling.)

How to determine whether the supply is provided to the other entity in Australia

83. It is only necessary to consider this second step if it is first determined that the
supply is provided to another entity.
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84. If the supply is ‘provided to another entity’ this is not in itself sufficient for paragraph

85. It is therefore relevant to determine when provision of the supply occurs and
whether that provision is to that other entity in Australia. (See paragraphs 89 to 112 of this
Ruling for individuals; and paragraphs 113 to 121 of this Ruling for entities other than
individuals.)

Provision of the supply occurs as and when the thing supplied is done

86. A supply is provided as and when the thing supplied is done. This is the relevant
time for determining whether a supply is provided to an entity in Australia.

87.  Consistent with the views expressed in GSTR 2004/7'? and GSTR 2019/1" as to
when the thing supplied is done we consider that:

. if the thing provided is a service — the provision of that service occurs during
the period of time when the service is performed

. if the thing provided is advice or information and the supply involves work to
create, develop or produce that information or advice for the other entity —
the thing provided is the performance of services. The provision of that thing
occurs when the service is performed and includes the period of time during
which the advice is prepared, produced or created, as the case may be

o if the thing provided is an instantaneous provision of advice or information —
the provision of that thing occurs at the time at which the advice or
information is instantaneously provided

. if the thing provided is the creation, grant, transfer, assignment or surrender
of a right — the provision of that thing occurs at the time that the right is
created, granted, transferred, assigned or surrendered, and

° if the thing provided is the entry into, or release from, an obligation to do
anything, or refrain from an act, or to tolerate an act or situation — the
provision of that thing occurs at the time at which the obligation is entered
into or the release is effected.

88. In the case of a service performed over time, for example, provision of advice or
information created, developed or produced over time, the relevant period for determining
whether any part of the supply is provided to another entity in Australia is the period during
which the advice or information is created, developed or produced.

When provision of the supply is to an individual (another entity) in Australia

89. Consistent with the approach in GSTR 2004/7, we determine whether an individual
is in Australia by reference to his or her physical location. An individual is in Australia when
the thing supplied is done if that individual is physically in Australia.

12 Refer to paragraph 199 of GSTR 2004/7 .As-abeve-note5-
13 Refer to paragraphs 29 to 60 of GSTR 2019/1.
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90. However, while ‘in Australia’ has the same meaning in item 2 (and paragraph (a) of
item 3 and paragraph (b) of item 4) and subsection 38-190(3), the reference to ‘in
Australia’ in subsection 38-190(3) is not simply a presence test.

91. In item 2 (and paragraph (a) of item 3 and paragraph (b) of item 4) it is necessary
to determine whether the entity to which the supply is made is not in Australia when the
thing supplied is done. This is a presence test at a particular time. We resolve this issue by
answering the question whether a recipient is in Australia in relation to the supply at the
relevant time.™

92. However, in subsection 38-190(3), the question at issue is whether there is
provision of a supply to another entity in Australia. We resolve this issue not by
determining whether that other entity is in Australia in relation to the supply, but by
determining whether provision is to that other entity in Australia.

93. To determine whether there is provision to an individual in Australia, we distinguish
between non-resident and resident individuals, according to whether they are physically in
or outside Australia when the thing supplied is done.

Non-resident individual not physically in Australia when the thing supplied is done

94, If a supply is provided (or is required to be provided) to a non-resident individual
who is not physically in Australia when the thing supplied is done, the supply is not
provided to that individual in Australia. Paragraph 38-190(3)(b) is not satisfied and
therefore subsection 38-190(3) does not negate the GST-free status of the supply.

95. While the services that effect provision of a supply to a non-resident individual
might take place in Australia, the supply is not provided to that non-resident individual in
Australia if the individual is physically outside Australia when the services are performed.
There must be provision to the non- re3|dent individual in Australla for subsectlon 38 190(3)

to apply.

Non-resident individual physically in Australia when the thing supplied is done

96. If a supply is provided (or is required to be provided) to a non-resident individual
who is physically in Australia when the thing supplied is done and that individual’s
presence in Australia is integral to, as distinct from being merely coincidental with, the
provision of the supply, we consider that the supply is provided to that individual in

Australla The reqwrement in paragraph 38 190(3)(b) is satlsfled anel—se.tbseetren%84—99(39

97. Conversely, if a non-resident individual’s presence in Australia is not integral to the
provision of the supply, we consider that the supply is not provided to that individual in
Australia. Paragraph 38-190(3)(b) is not satisfied and therefore subsection 38-190(3) does
not negate the GST-free status of the supply.

98. Apportionment_may be is-required if, for part of the time when the thing supplied is
done, a non-resident individual is physically in Australia and that individual’s presence is
integral to the provision of the supply. That part of the supply is taxable as subsection 38-
190(3) negates the GST-free status of the supply (assuming that the other requirements of

14 Refer to paragraphs 31 to 33 of GSTR 2004/7.
15 [Omitted.]Assuming-that the requirements-of section-9-5-are-otherwise-satisfied:
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subsection 38-190(3) are satisfied). Apportionment is discussed further at paragraphs 138
to 148 of this Ruling.

99. At paragraphs 107 to 112 of this Ruling, we explain when a non-resident
individual’'s presence in Australia is integral to the provision of the supply.

Resident individual physically in Australia when the thing supplied is done

100. If a supply is provided (or is required to be provided) to a resident individual who is
physically in Australia when the thing supplied is done, the supply is provided to that
individual in Australia. The requirement in paragraph 38-190(3)(b) is satisfied.and

Resident individual not physically in Australia when the thing supplied is done

101. If a supply is provided (or is required to be provided) to a resident individual who is
not physically in Australia when the thing supplied is done and that individual’'s presence
outside Australia is integral to, as distinct from being merely coincidental with, the provision
of the supply, we consider that the supply is provided to that individual outside Australia,
not in Australia. Paragraph 38-190(3)(b) is not satisfied and therefore subsection 38-190(3)
does not negate the GST-free status of the supply.

102. Conversely, if a resident individual’s presence outside Australia is not integral to the
provision of the supply, we consider that the supply is provided to that individual in

Australia. The requirement in paragraph 38-190(3)(b) is satisfied.ard-subsection-38-190(3)

103. Apportionment_ may be is-required if, for part of the time when the thing supplied is
done, a resident individual is physically outside Australia and that presence is integral to
the provision of the supply. That part of the supply is GST-free as subsection 38-190(3)
does not negate the GST-free status of the supply (assuming the other requirements of
subsection 38-190(3) are satisfied). Apportionment is discussed further at paragraphs 138
to 148 of this Ruling.

104. We explain at paragraphs 107 to 112 of this Ruling when a resident individual’s
presence outside Australia is integral to the provision of the supply.

How to determine whether an individual’s presence at a particular location (that is, in
Australia if a non-resident, or outside Australia if a resident) is integral to the provision of a

supply
105, [Cnilied dHemeessesprioconalcn i cnciion e oo ol e cocdidlad i

non-resident-individ vho ~ A vhan tha thing NN
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107. Determining whether an individual’s presence at a particular location is integral to
the provision of the supply requires an examination of the facts and circumstances of the
supply. However, some indicators that an individual's presence at a particular location is
integral to the provision of the supply, and is not merely coincidental, include:

. the need for the supply arises from the individual’s presence at that location,
or
. the presence of the individual at that location is integral to the performance,

receipt or delivery of the supply.

108. Some examples of supplies where the need for the supply arises from an
individual’'s presence at a particular location are as follows:

o a supply of immigration advice to a non-resident individual who wants to
extend his or her stay in Australia

o a supply of customs broker services to a non-resident individual who is in
Australia and requires the services of a customs broker to enter goods for
home consumption in Australia

J a supply of legal services in relation to an offence committed by that
individual while at that location, and

o a supply of repair services which are provided to an individual at that
location to repair a piece of equipment (for example, a laptop) at that
location.

109. Some examples of supplies where the presence of the individual at that location is
integral to the performance, receipt or delivery of the supply, are as follows:

o supply of training or entertainment — the services are to be received by the
individual at that location (see Example 15 (at paragraphs 442 to 449),
Example 15A (at paragraphs 450A to 4501) and Example 7 (at paragraphs
358 to 363) of this Ruling)

o supply of travel — the travel is to be undertaken by the individual at that
location
o supply of hairdressing or other similar services applied to the person — the

services are to be performed on the individual at that location.

110. In the following circumstance the individual’s presence at a particular location is not
integral to the provision of the supply:

. A service is provided to an individual who is a non-resident and, during the
period when those services are performed, the individual comes to Australia
on holiday. While on holiday in Australia the non-resident individual takes
the opportunity to visit a supplier to check on the progress of the supply of
services. The need for the supply does not arise from the individual’s
presence in Australia and the individual’s presence in Australia is not
integral to the performance, receipt or delivery of the supply. (See
Example 8 at paragraphs 365 to 370 of this Ruling.)

. A service is provided to an individual who is a resident of Australia and,
during the period when those services are performed, the individual goes
overseas on holiday. While on holiday outside Australia the resident
individual checks on the progress of the supply of services. The need for the
supply does not arise from the individual’s presence outside Australia and
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the individual’s presence outside Australia is not integral to the
performance, receipt or delivery of the supply. (See Example 9 at
paragraphs 371 to 376 of this Ruling.)

111. In the case of delivery or freight services which are provided to an individual in the
circumstances described at paragraph 75 of this Ruling, we accept those services are
provided to that individual in Australia, if the goods are addressed to that individual in
Australia. Alternatively, if the goods are addressed to the individual outside Australia, we
accept that those services are provided to that individual outside Australia. This outcome is
not dependent upon the residency status of the individual to whom the goods are
addressed. See Example 10 (at paragraphs 379 to 380) and Example 11 (at

paragraphs 392 to 400A) of this Ruling, which illustrate and further explain this approach.

111A. This does not, however, include the delivery of goods that are generically
addressed to ‘The Householder’ or are for delivery to the public at large. (See Example 14
at paragraphs 431 to 435 of this Ruling.) It also does not include the situation where an
individual’'s goods are simply freighted or moved from one location to another location. For
example, where the individual is relocating overseas and the individual’s household goods
are freighted to an address overseas. The circumstances of the particular supply in
question must be considered to determine whether the supply is provided to another entity
and whether the supply is provided to that other entity in Australia.

112. Further examples about an individual's presence at a particular location being
integral to the provision of a supply are provided at paragraphs 350 to 400A of this Ruling.

When provision of the supply is to a company, partnership, corporate limited partnership or
trust (another entity) in Australia

113. Unlike individuals, an entity such as a company, partnership, corporate limited
partnership or trust does not have a precise physical location. The entity, through its
representatives, may be present in more than one location at the same time, and can be
both in and outside Australia at the same time. If a company, partnership, corporate limited

partnership or trust does not have a presence in Australia the supply is not prowded to that
entity in Australia.U

114. A company, corporate limited partnership or trust is in Australia (irrespective of its
residency status) if the entity carries on business (or in the case of an entity that does not
carry on business, carries on activities) in Australia at or through a fixed and definite place
of its own, or through an agent at a fixed and definite place, for a sufficiently substantial
period of time."’

e t'ty i 7 tHSt a 'a.
7 Refer to GSTR 2004/7 at paragraphs 230 to 379 (company); paragraphs 412 to 416 (corporate limited
partnership); paragraphs 422 to 429 (trust).
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115. Additionally a company or corporate limited partnership is in Australia if it is
incorporated or formed in Australia respectively.'®

116. A partnership is in Australia if the entity carries on business (or in the case of a
partnership that is in receipt of ordinary income or statutory income jointly, other activities
which generate that income) in Australia at or through a fixed and definite place of its own,
or through an agent at a fixed and definite place, for a sufficiently substantial period of
time.1°

117. If a company, partnership, corporate limited partnership or trust has a presence in
Australia, we consider that a supply is provided to that entity in Australia if the supply is for
the purposes of its Australian presence (for example, an Australian branch, representative
office or agent if it is a non-resident company or the Australian head office if it is an
Australian incorporated company). If the supply is for the purposes of the entity’s presence
outside Australia (for example, an offshore branch) the supply is not provided to the entity
in Australia.

118. This also means that if a company, partnership, corporate limited partnership or
trust is present only in Australia the supply is necessarily provided to that entity in
Australia.

119. In the case of delivery or freight services which are provided to an entity other than
an individual in the circumstances described at paragraph 75 of this Ruling, we accept
those services are provided to that entity in Australia, if the goods are addressed to that
entity in Australia. Alternatively, if the goods are addressed to that entity outside Australia,
we accept those services are provided to that entity outside Australia. This outcome is not
dependent upon the residency status of the entity to which the goods are addressed. See
Example 13 at paragraphs 419 to 430 of this Ruling.

119A. This approach recognises the inherent practical difficulties in otherwise determining
whether the supply is provided to another entity in Australia, particularly if the freight or
delivery services are the subject of subcontract arrangements.

119B. This approach does not, however, apply to the delivery of goods that are
generically addressed to 'The Householder' or are for delivery to the public at large. (See
Example 14 at paragraphs 431 to 435 of this Ruling.) It also does not apply to
circumstances where an entity's own goods are freighted or moved from one location to
another location. The circumstances of the particular supply in question must be
considered to determine whether the supply is provided to another entity and whether the
supply is provided to that other entity in Australia.

120. Apportionment_ may be is-required if the supply is partly for the purposes of an
entity’s Australian presence. Apportionment is discussed further at paragraphs 138 to 148
of this Ruling.

121.  Further examples of when a supply is provided to an entity other than an individual
are provided at paragraphs 408 to 435 of this Ruling.

18 Refer to GSTR 2004/7 at paragraphs 333 to 339 (companies) and paragraphs 414 to 416 (corporate limited
partnerships).

19 Refer to GSTR 2004/7 at paragraphs 380 t0 397..

20 Omltted : : . y
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Determining whether a supply made to a non-resident employer is provided to an
employee in Australia

121A. Where a supply is made to a non-resident employer with employees in Australia, it
may be necessary to first consider whether the employer satisfies the 'not in Australia'
requirement in item 2.204

122. To determine whether a supply is provided to an employee, it is essential to
examine the nature of the supply closely. By examining what is really being supplied and
how that supply is carried out, it is possible to establish to whom the service or other thing
is provided, that is, the employer or another entity, the employee. If the supply is provided
to the employee it is then necessary to consider if the employee’s presence at a particular
location is integral to the provision of that supply.

123. For example, a non-resident sole trader engages an Australian accounting firm to
prepare Australian tax returns for non-resident employees working in Australia. The
service involves the accounting firm meeting with the employees in Australia and preparing
their individual tax returns. The tax return services are about the tax obligations of each
individual. The tax return preparation services in these circumstances are provided to the
individual employee. The employee is in Australia when the service is performed and that
employee’s presence in Australia is integral to, as distinct from being merely coincidental

with, the provision of the supply.The-supply-otherwise-covered-by-item-2is-net GST-free:

124. Where an employee is involved with the provision of a supply, the weight to be
given to that fact differs according to the circumstances of the supply in question. In the
example at paragraph 123 of this Ruling, the fact that the employee has contact with the
supplier strongly indicates, in the circumstances of the supply, that the supply is provided
to that employee. On the other hand, contact by an employee with a supplier is of little
relevance in circumstances where the employee’s involvement with the provision of the
supply is simply to facilitate the provision of the supply to the non-resident employer. This
is the case where, for example, an employee of a non-resident employer interacts with a
law firm in circumstances where the firm is providing legal advice concerning a business
venture of the non-resident employer.

124A. ltis inherent in the nature of some supplies, for example, the training or
entertainment of employees, or travel by employees, that those supplies can only be
provided to the employee. For example, a supply of training services, the nature of which
requires the physical attendance of the individual at that training in Australia, is a supply
provided to that individual in Australia. However, while the services that effect provision of
a supply to an entity might take place in Australia, that supply may nonetheless be
provided to an entity that is not in Australia. For example, the supply of online training
provided to non-resident employees in another country (not requiring physical attendance
in a classroom in Australia) is not provided to another entity in Australia. The non-resident
individuals are not in Australia when the training services are performed.

125. For examples concerning employees, see paragraphs 442 to 470 of this Ruling.
See also paragraphs 136N to 136X of this Ruling for an explanation of subparagraphs 38-
190(3)(c)(ii) and (iii) which apply to preserve the GST-free status of certain supplies where
the supply is provided to an individual as an employee of the recipient of the supply.

20A GSTR 2004/7 (refer to paragraphs 214 to 220 of that Ruling for a sole trader, paragraphs 230 to 332 for
companies and paragraphs 381 to 395 for partnerships).
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Determining whether a supply is provided to an agent in Australia

126. Sometimes a non-resident entity makes an acquisition through a resident agent in
Australia. If all the agent does is to arrange, on behalf of the non-resident, for the supply to
be made and provided to the non-resident, the supply is not provided to the resident agent
in Australia.?’

127. For an example concerning agents, see Example 19 at paragraphs 471 to 475 of
this Ruling.

Determining whether a supply is provided to a partner in Australia

128. As with other situations, the application of subsection 38-190(3) to a supply
involving a partner, who is in Australia and a partner of a non-resident partnership,
depends on the nature of the supply to determine whether a supply, which is made to the

non- re3|dent partnershlp, is provided to the partnerl#%r&detemcnned—thaﬂhe&&pp&rs

128A. When the partner of a non-resident partnership contracts for the supply of a thing in
their capacity as partner, the supply is taken to be made to the partnership. However, the
supply of a thing can be made to the partnership and provided in whole or in part to that
partner or another partner for the purposes of subsection 38-190(3).

128B. If it is determined that the supply is provided to the partner, it is then necessary to
determine whether that partner’s presence in Australia is integral to the provision of that
supply (if the partner is an individual), or the supply is for the purposes of the partner’s
presence in Australia (if the partner is an entity other than an individual).

129. For an example concerning partners, see Example 21 at paragraphs 484 to 489 of
this Ruling. See also paragraphs 136A to 136T of this Ruling for an explanation of
subparagraphs 38-190(3)(c)(ii) and (iii). These subparagraphs preserve the GST-free
status of certain supplies provided to an individual as an officer (including a partner of a
partnership) of the recipient of the supply.

21 In the case of a non-resident entity, other than an individual, the presence of an agent in Australia can
sometimes result in the non-resident entity failing the requirement in item 2 that the non-resident is not in
Australia. To consider this aspect further, you should refer to GSTR 2004/7.

Draft Goods and Services Tax Ruling GSTR 2005/6DC Page 27 of 170



Draft Goods and Services Tax Ruling

GSTR 2005/6DC

Page status: draft for comment

Paragraph 38-190(3)(c) — preservation of GST-free status for certain supplies that
are not input taxed supplies

136A. The third condition that must be satisfied for subsection 38-190(3) to negate the
GST-free status of a supply covered by item 2 is outlined in paragraph 38-190(3)(c).

136B. Paragraph 38-190(3)(c) is expressed as follows:

(c) For a supply other than an input taxed supply — none of the following applies:

(i) the other entity would be an Australian-based business recipient of the
supply, if the supply had been made to the other entity:;

(ii) the other entity is an individual who is provided with the supply as an
employee or officer of an entity that would be an Australian-based business
recipient of the supply, if the supply had been made to it; or

(iii) the other entity is an individual who is provided with the supply as an
employee or officer of the recipient and the recipient’s acquisition of the
thing is solely for a creditable purpose and is not a non-deductible expense.

Draft Goods and Services Tax Ruling GSTR 2005/6DC Page 28 of 170



Draft Goods and Services Tax Ruling

GSTR 2005/6DC

Page status: draft for comment

136C. Paragraph 38-190(3)(c) applies to tax periods commencing from 1 October 2016224
and was introduced to extend the previous application of the GST-free rules, reducing the
GST embedded in supplies made to non-residents and the need for non-residents to

register for GST to claim input tax credits.22&

136D. The effect of paragraph 38-190(3)(c) is to preserve the GST-free status of certain
supplies covered by item 2 where paragraphs 38-190(3)(a) and (b) are otherwise satisfied.
The GST-free status of a supply covered by item 2 is preserved where:

° the supply is not an input taxed supply, and

° any of the subparagraphs of paragraph 38-190(3)(c) apply.

136E. Each of the subparagraphs of paragraph 38-190(3)(c) refer to the ‘other entity’. The
‘other entity’ is the entity referred to in paragraph 38-190(3)(b) — the entity in Australia to
which the supply is provided, or the agreement requires the supply be provided (the
‘providee’).

136F. In practical terms, a supplier must determine that the recipient or providee (as
relevant), satisfies the requirements in the relevant subparagraph. Although it is expected
that in many cases the supplier would obtain the information required to make this
determination through negotiating the terms of the supply (for example, in the agreement
specifying that particular services be provided to an employee of the recipient or another
entity), the supplier may need to obtain additional information to determine that a particular
supply is GST-free.

The meaning of ‘other than an input taxed supply’

136G. Paragraph 38-190(3)(c) does not need to be considered if the supply would

otherwise be an input-taxed supply.22¢

136H. An input taxed supply that satisfies the conditions in paragraphs 38-190(3)(a) and
(b) will not be GST-free under item 2 (even if one of the subparagraphs of paragraph 38-
190(3)(c) applies).

136l. Paragraph 2.155 of the Explanatory Memorandum to the Tax and Superannuation
Laws Amendment (2016 Measures No.1) Bill 2016 explains:

The amendments do not preserve the GST-free treatment in item 2 for a supply that would,
apart from subsection 9-30(3), be an input taxed supply. Where a supply of this kind would
otherwise be input taxed, a non-resident recipient of the supply would not acquire a taxable
supply, and therefore has no incentive to register for GST to claim ITCs on the supply.
Additionally, the supplier of an input taxed supply should not have greater access to ITCs. If
these input taxed supplies were GST-free, Division 11 would entitle the supplier to ITCs on
any acquisitions required in making that supply.

136J. However, if the GST-free status of a supply covered by table item 2 is negated by
the application of subsection 38-190(3), that supply may still be GST-free if the
requirements of another table item are satisfied and subsections 38-190(2) and (2A) do not

apply.

22A Refer to Tax and Superannuation Laws Amendment (2016 Measures No. 1) Act 2016 for transitional rules
for existing arrangements.

22B Refer to paragraph 2.151 of the Explanatory Memorandum to the Tax and Superannuation Laws
Amendment (2016 Measures No. 1) Bill 2016.

22C ‘|nput taxed’ is defined in section 195-1 as having the meaning given by subsection 9-30(2) and Division 40.
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The meaning of an ‘Australian-based business recipient’

136K. Subparagraph 38-190(3)(c)(i) preserves the GST-free treatment of a supply
covered by item 2 that is provided to another entity in Australia if that other entity would
have been an ‘Australian-based business recipient’ of the supply if the supply had been
made to it.

136L. Section 195-1 provides that ‘Australian-based business recipient’ has the meaning
given by subsection 9-26(2). Subsection 9-26(2) provides that an entity is an Australian-
based business recipient of a supply made to it if all of the following apply:

° the entity is reqistered for GST
° an enterprise of the entity is carried on in Australia22®
° the entity’s acquisition of the thing supplied is not solely of a private or

domestic nature.?2€

136M. In applying subparagraph 38-190(3)(c)(i), it is necessary to consider the above test
as though the relevant supply was made directly to the entity in Australia to which it was

provided.

Employee or officer of an Australian-based business recipient

136N. Subparagraph 38-190(3)(c)(ii) preserves the GST-free treatment of a supply
covered by item 2 that is provided to an individual in Australia where:

° the individual is provided with the supply as an employee or officer of an
entity, and
° that entity would have been an Australian-based business recipient of the

supply if the supply had been made to it.

1360. The term 'employee' is not defined and takes its ordinary meaning.??" The term
'officer' is defined in section 195-1 as having the meaning given by the Corporations Act

2001. This includes a director or secretary of a corporation and a partner of a

partnership.22¢

136P. An employee or officer of an entity is provided with a supply in their capacity as an
employee or officer if the supply was provided to them in the performance of their duties or
as part of their remuneration.??' See Example 15 (at paragraphs 442 to 449) and Example
15A (at paragraphs 450A to 450I) of this Ruling.

136Q. Paragraphs 136K to 136M of this Ruling explain when an entity would have been
an Australian-based business recipient of a supply if the supply had been made to it.
Subparagraph 38-190(3)(c)(ii) applies in similar circumstances to subparagraph 38-
190(3)(c)(i) and ensures that the GST-free status of a supply is also preserved where the
thing that is supplied is provided to an employee or officer of an entity, rather than directly
to the entity itself.

22D Refer to Law Companion Ruling LCR 2016/1 GST and carrying on an enterprise in the indirect tax zone
(Australia).

22E The acquisition does not have to relate to the enterprise that is carried on in Australia.

22F Refer to the explanation of the ordinary meaning of an employee in Taxation Ruling TR 2023/4 Income tax
and superannuation quarantee: who is an employee?

226G gection 9AD of the Corporations Act 2001.

22H Refer to paragraph 2.163 of the Explanatory Memorandum to the Tax and Superannuation Laws
Amendment (2016 Measures No. 1) Bill 2016.
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Employee or officer of a recipient whose acquisition is solely for a creditable
purpose and is not a non-deductible expense

136R. Subparagraph 38-190(3)(c)(iii) preserves the GST-free treatment of a supply made
to a non-resident that is provided to an individual in Australia where:

° the individual is provided with the supply as an employee or officer of the
non-resident recipient, and

° the non-resident recipient’s acquisition of the thing is solely for a creditable
purpose and is not a non-deductible expense.

136S. Paragraph 1360 of this Ruling explains when an individual is an employee or
officer of an entity and paragraph 136P of this Ruling when they are provided with a supply
in that capacity. It is expected that the terms of the agreement will generally provide
sufficient information for a supplier to ascertain whether the providee is an employee or
officer of the non-resident and whether they are provided with the supply in that capacity.

136T. Section 11-15 provides that an entity acquires a thing for a creditable purpose to
the extent that the entity acquires the thing in carrying on its enterprise (subsection 11-
15(1)) but not to the extent that the acquisition relates to making supplies that would be
input taxed or the acquisition would be of a private or domestic nature (subsection 11-

15(2)).22

What is a ‘non-deductible expense’?

136U. ‘Non-deductible expense’ is defined in section 195-1 to have the meaning given by
subsections 69-5(3) and (3A). Subsections 69-5(3) and (3A) provide that an acquisition or
importation is a ‘non-deductible expense’ if it is not deductible under Division 8 of the
Income Tax Assessment Act 1997 (ITAA 1997) because of certain provisions in either the
ITAA 1997 or the ITAA 1936. The exclusion of non-deductible expenses in subparagraph
38-190(3)(c)(iii) ensures that GST-free treatment is not extended to acquisitions of
supplies that would otherwise be denied input tax credits by subsection 69-5(1).

136V. Subsection 69-5(3) provides that an acquisition or importation is a non-deductible
expense if it is not deductible under Division 8 of the ITAA 1997 because of certain
provisions of the income tax law. These provisions are:

(@) section 26-5 of the ITAA 1997 (penalties)

(b) section 26-30 of the ITAA 1997 (relative's travel expenses)

(c) section 26-40 of the ITAA 1997 (maintaining your family)

(d) section 26-45 of the ITAA 1997 (recreational club expenses)
(e) section 26-50 of the ITAA 1997 (expenses for a leisure facility)
(f) Division 32 of the ITAA 1997 (entertainment expenses)

(@) Division 34 of the ITAA 1997 (non-compulsory uniforms)

22l Refer to Goods and Services Tax Ruling GSTR 2006/3 Goods and services tax: determining the extent of
creditable purpose for providers of financial supplies and Goods and Services Tax Ruling GSTR 2006/4
Goods and services tax: determining the extent of creditable purpose for claiming input tax credits and for
making adjustments for changes in extent of creditable purpose.
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(h) section 51AK of the ITAA 1936 (agreements for the provision of non-
deductible non-cash business benefits).

136W. Subsection 69-5(3A) further provides that an acquisition or importation is also a
non-deductible expense to the extent that it is not deductible under Division 8 of the ITAA
1997 because of one of the following:

(a) section 51AEA of the ITAA 1936 (meal entertainment — election to use the
fifty-fifty split method)

(b) section 51AEB of the ITAA 1936 (meal entertainment — election to use the
12--week register method)

(c) section 51AEC of the ITAA 1936 (entertainment facility — election to use the
fifty-fifty split method).

136X. Each of the above provisions listed in paragraphs 136V and 136W of this Ruling
must be considered on its terms, including any exceptions. For example, while section 32-
5 denies deductions for entertainment expenses, section 32-20 provides an exception for
expenses incurred in respect of providing entertainment by way of providing a fringe
benefit.22

Forthereamples
137. |Om|tted Hn—PaﬁAALeLﬂ%e—%eplanaﬂe&seeﬂen@th&Rmmgﬂa%pa%ag;aphsé@

Apportionment
138. As aresult of the application of subsection 38-190(3), a supply covered by item 2

th|s cwcumstance the con3|derat|on for the supply must be apportloned between the GST-
free and taxable parts of the supply. %

139. The need to apportion in the context of subsection 38-190(3) can arise because the
supply is only provided in part to another entity. For example, a supply may be provided:

° in part to the non-resident entity to which the supply is made and in part to

another entltv in Australlam—paFt—teJéh&nen—Fesqdeni—emny—tGANMGh—the

. in part to another entity in Australia and in part to another entity that is not in
Australia (see Example 40 at paragraphs 636 to 644 of this Ruling).

22J Refer to Goods and Services Tax Ruling GSTR 2001/3 Goods and Services Tax: GST and how it applies to
supplies of fringe benefits.
23 [Omitted.]Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:
24 Refer to Goods and Services Tax Ruling GSTR 2001/8 Goods and services tax: Apportioning the
consideration for a supply that includes taxable and non-taxable parts.
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140. Apportionment of a supply as a result of the operation of subsection 38-190(3) may
also be required if, for example, a supply is provided to another entity over a period of time
and the supply is only provided to that other entity in Australia for part of the time. (See
Example 41 at paragraphs 647 to 652 of this Ruling.)

141. To work out the value of the taxable part of the supply, the consideration is
apportioned to each of the parts to find the consideration for the taxable part. The supplier
can use any reasonable method that is supportable in the particular circumstances to
apportion the consideration.?®

142. The supplier should keep records that explain the method used.?®

143. Sometimes the same supply of services is provided to a non-resident entity outside
Australia and another entity in Australia and it is not possible to identify separate parts of
the supply flowing to each entity.2°* If the supply is covered by item 2, subsection 38-
190(3) negates the GST-free status of the supply to the extent that the supply is provided
to the other entity in Australia. It is necessary to apportion the consideration for the supply
between the GST-free and taxable parts of the supply on a fair and reasonable basis
taking into account the particular circumstances of the supply.See-Example43;

Apportionment when a supply is provided on a periodic or progressive basis

144. Under Division 156 (concerning supplies and acquisitions made on a progressive or
periodic basis), if a taxable supply is made for a period or on a progressive basis and the
consideration is provided on a periodic or progressive basis, the GST payable is attributed
as if each progressive or periodic component of the supply were a separate supply.?’

145. If a supply is provided for a period with consideration given on a periodic basis and,
for part of the time when the thing supplied is done, the supply is provided to another entity
in Australia, it may not be possible for the supplier to identify the taxable part of the supply
at the beginning of the period over which the thing is provided. This is because there is no
way for the supplier to determine in advance whether, and to what extent, the supply is
provided to an entity in Australia during the period over which the supply is provided.
However, it is possible for the supplier to identify this in relation to the periodic components
of the supply. Accordingly, we accept that this is the basis on which GST payable on the
supply (and input tax credits on the creditable acquisition) is attributable to tax periods.

Supplier accounts on a cash basis

146. If a supplier, who accounts on a cash basis, makes a supply for a period or on a
progressive basis and the consideration is given on a periodic or progressive basis, similar
issues may arise to those referred to at paragraph 145 of this Ruling. Example 45 at

25 Refer to paragraphs 92 to 113 of GSTR 2001/8.
26 Refer to paragraphs 25 to 30 of GSTR 2001/8 and paragraph 382-5(1)(a) in Schedule 1 to the Taxation
Administration Act 1953.
26A As explained at paragraph 66 of GSTR 2006/4, the High Court in Ronpibon Tin NL and Tongkah
Compound NL v Federal Commissioner of Taxation [1949] HCA 15; 78 CLR 47 indicated, in the income tax
context, that if a certain expense has a ‘double aspect’, it will need to be apportioned if it ‘cannot be
dissected’.
27 Subsection 156-5(1). Section 156-25 provides that Division 156 does not apply to a supplier who accounts
on a cash basis.
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paragraphs 693 to 707 of this Ruling illustrates how to attribute GST payable in these
circumstances.

Apportionment where the supply is performed over more than one tax period but
consideration is paid in earlier tax period

147. If a supply is performed over more than one tax period and the GST (if any) on the
supply is attributable to a tax period before the completion of the supply (for example,
consideration is fully paid in one tax period but the supply is spread across 2 or more later
tax periods), the supplier must use a reasonable basis for determining the extent to which
the supply is taxable. That is, the supplier must use a reasonable basis to determine the
extent to which the supply is provided to another entity in Australia.

148. If there is a change in circumstance such that the supply is taxable to a greater or
lesser extent than determined in an earlier tax period the supplier has an adjustment
event. The adjustment may be either an increasing or a decreasing adjustment depending
upon whether the corrected GST amount is greater than, or less than, the previously
attributed GST amount.?®

Application of subsection 38-190(3) to certain complex arrangements
Subcontract arrangements

149. Sometimes a non-resident supplier subcontracts the provision of services to one of
its customers in Australia to another supplier located in Australia. There may be various
reasons for subcontracting the service. The non-resident supplier may have no physical
presence in Australia to undertake the performance of the service or the non-resident
supplier may not have the necessary capabilities to perform the service itself.

150. If the non-resident supplier subcontracts the provision of a particular service to a
supplier in Australia, the subcontract arrangement does not alter either the character or
nature of the supply made by the non-resident supplier to the Australian customer. In
particular, the character of the supply is not transformed from the supply of a service to the
supply of a right nor is the nature of the supply altered from the supply of an actual service
to that of an arranging service.

151. We consider that a supply that is an arranging service typically involves the non-
resident supplier arranging for the Australian supplier to enter into a contract of supply with
the Australian customer for the supply of the required thing. That is, a supply of an
arranging service typically involves 2 separate supply contracts — one contract between
the customer and the first supplier for the service of arranging for a second supplier to
supply a particular service, and a second contract between the customer and the second
supplier for the supply of that service or thing. (See Example 46 (at paragraphs 733 to
740) and Example 47 (at paragraphs 742 to 754) of this Ruling.){Fhis-is-discussed-further

28 Refer to paragraphs 12 to 15 and 72 to 87 in Goods and Services Tax Ruling GSTR 2000/19 Goods and
services tax: making adjustments under Division 19 for adjustment events.
29 [Omitted.]Section-9-5:
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ALt " .
1563. [Omitted.]An

Global supplies

157. In many multi-national groups, a range of services are made available to group
members through an internal service provider, typically the parent company or a separate
dedicated entity. Such services include accounting, auditing, legal, information technology,
research and development and financial services. Group members for which these
services are performed are sometimes directly charged a fee by the group entity that
provides the service or in other cases a cost is allocated. The fee or cost allocation may be
separately identified or part of a bundled charge or cost allocation, sometimes incorporated
into a management fee.

158. Sometimes the internal service provider contracts with an external service provider
to perform the services for the group. In that case, there is typically a head agreement
between the internal service provider and the external provider (the head supplier) and a
range of subcontracting agreements to enable the head supplier to fulfil its obligations to
provide services to members of the global group.

159. Where the internal service provider subcontracts the provision of a service to
another group member or an external provider, this does not alter the character of the
supply. The supply by the internal service provider remains a supply of a service and the
nature of that service does not chanqe IheFeuaFeua—number—ef—GSLBsues%hai—aHs&m
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160. These global supply arrangements can give rise to a number of GST
considerations, including whether the supplies are connected with Australia, the
appllcatlon of subsectlon 38- 190(1) and the appllcatlon of the reverse charge prOV|S|ons

161. For the purpose of subsection 38-190(3), it would typically be the actions of the
supplier that are to be considered in determining whether a supply is, in fact, provided to
another entity. If there is a head agreement between the internal service provider and the
external provider (the head supplier) and a range of subcontracting agreements to enable
the head supplier to fulfil its obligations to provide services to members of a global group,
the actions of the subcontracted supplier are relevant in assessing whether the supply by
the head supplier to the internal service provider is provided to another entity (that is, an
entity other than the internal serV|ce prowder) in Australla Hewever—we—swqemanse—betew

162. However, subsection 38-190(3) is of limited application to global supply
arrangements following the introduction of paragraph 38-190(3)(c) such that it is generally
not necessary to determine whether the supply by the head supplier to the internal service

prowder is prowded to another entltv in Australla lﬁa—pment—enttty—er—ether—mtemal—sewree

162A. Due to the circumstances in which global supplies arise, where the arrangements
involve a supply covered by item 2 being provided to a group entity in Australia, that group
entity will generally be an entity that would have been an Australian-based business
recipient of the supply if the supply had been made to it. Accordingly, paragraph 38-
190(3)(c) will generally preserve the GST-free status of such supplies. See Example 48 at
paragraphs 753 to 787C of this Ruling.
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164. |Om|tted llf—theumiemakseme&pFewdeF(eFanethepnen—Feadeni—&ﬁpher

168. |Om|tted |1yp+ea#y—ﬁ—54heuaeﬂen%eﬂhe—&*ppheﬁha¥am4e—b&een&demd—m

169. |Om|tted IM—Pa#IX—eLﬂqe—I%eplaJmen%eetmneﬁhs—Rumg—w&dﬁeus&aspeet&ef

30 [Omitted.|Goeds-and-servicestax—supplies-connected-with-Australia-
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31 [Omitted.][41999} 2 A-ER 1 {4999} STC 1644999} +HWLR 408.
32 [Omitted.f2000} BVG-2207.
33 [Omitted. f2004] EW.CA Civ-559.

3 [Omitted. 1{4999]3%@1
35 [Omitted.]R

36 [Omitted.WHA Limited-anrd-Viscount-Rei
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Application of item 2 and subsection 38-190(3) — flow charts

179. The following flow charts illustrate, in broad terms, the application of item 2 and
subsection 38-190(3) to a supply made to a non-resident and provided to another entity in
Australia.

180. Flow chart 1 should be read in conjunction with the relevant paragraphs in this
Ruling and GSTR 2004/7.

181. Flow charts 2, 3, 4, 5 and 6 should be read in conjunction with the relevant
paragraphs in this Ruling.

37 [Omitted.]As-abevenote 5-
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181A. Flow chart 1 of this Ruling illustrates how to determine whether a supply made to
an entity is covered by item 2.

Flow chart 1: How to determine whether a supply made to an entity is covered by item 2

Q.1: Is the entity to which the supply is made a non-resident entity? R NO —l
1
i To determine if an entity is a non-resident, refer to GSTR 2004/7 as follows: '
i Individual: paragraphs 114 to 118 Corporate limited partnership: paragraphs 158 to 168 1
' Partnership:  paragraphs 127 to 157 Trust: paragraphs 169 to 174 1| Item 2 does
! Company: paragraphs 119 to 126 ' not apply.
---------------------------------- [T Tttt The supply
YES is not
covered by
Item 2 may apply item 2 and,
l therefore,
this Ruling
Q.2: Is the non-resident entity in Australia in relation to the supply need not
when the thing supplied is done? . bg ;
1| considere
I In Australia ' further.
! To determine if the entity is in Australia, refer to the following paragraphs of GSTR 2004/7: !
1 Individual: paragraphs 202 to 213  Corporate limited partnership: paragraphs 411 and 413
| Partnership: paragraphs 3810395  Trust: paragraphs 421 to 427 |
i Company:  paragraphs 230 to 332 '
1 1
I In relation to the supply |
| To determine if the entity is in Australia in relation to the supply refer to to the following paragraphs in |
| GSTR 2004/7: '
! Individual: paragraphs 214 to 220  Corporate limited partnership: paragraphs 417 to 419 !
1 Partnership: paragraphs 398 to 409  Trust: paragraphs 430 to 438 i
i Company: paragraphs 347 to 379 i
1 1
i When the thing supplied is done i
1 Refer to paragraphs 198 and 199 of GSTR 2004/7 for an explanation of what this means for different
| types of supplies, for example supplies of services, supplies of advice et cetera. '
1 1
i Apportionment i
1 Refer to paragraphs 439 to 481 and examples 26 (at paragraphs 448 and 449), 28 (at paragraphs 1
| 456 to 463), 29 (at paragraphs 465 to 474) and 30 (at paragraphs 475 to 479) of GSTR 2004/7. |
1 1
"""""" X 15 Y I
NO YES YES
Not at any time For part of the time For all of the time
To the extent that
the non-resident
entity ...
v is not in Australia is in Australia v
. in relation to the  in relation to the
The supply is covered by supply when the  supply when the
item 2 if the other thing supplied is  thing supplied is
requirements of item 2 are done done
met. The supply. is not covered by
The supply is GST-free if / \. item 2. .
subsections 38-190(2), (2A) or You do not need to consider
(3) do not apply. this Ruling further.
Go to Flow chart 2 to
determine if
subsection 38-190(3) applies.
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181B. Flow chart 2 of this Ruling illustrates how, in the application of subsection 38-
190(3), to determine whether a supply is provided to another entity.

Flow chart 2: In the application of subsection 38-190(3), how to determine whether a
supply is provided to another entity

NO
Q.1: Is the supply under an agreement entered into, whether directly or
indirectly, with a non-resident?
1
! |
1 ‘Directly or indirectly’ — that is, are the parties to the agreement the supplier and the non-resident or !
| has another entity such as a nominee or an agent or the like entered into the agreement on behalf of 1
| the supplier or the non-resident, or both? Refer to paragraphs 41 to 45 of this Ruling. i
1
b e I ____________________________________ !
YES
Q.2: Is the supply provided (or required to be provided) to another
entity?
1
i A supply is provided to another entity if the contractual flow is to one entity (the non-resident '
1 recipient) while the actual flow of that supply (e.g. the performance of a service), is in whole or in part, |
| to another entity that is not the non-resident entity with which the supplier made the agreement for !
1 the supply. :
| To determine if the supply is provided to another entity you need to consider: '
| (i) Is the supply a service, right, or some other thing (i.e. what is the character of the supply '
i covered by item 2)? '
1
! (i) What is the exact nature of the supply having regard to the facts and circumstances of the :
i supply? '
1
! Refer to paragraphs 49 to 82C of this Ruling. |
1
YES ... YES ... NO ...
. . the supply is not provided
the supply is provided the supply is provided, ltjgzgolther eﬁit v
. ; : Yy
to another entity in part, to another entity
1 To the extent that the supply ...
Subsection | . .
; ; is not provided
38-190(3) may [#— is provided to e
apply another entity entity v v
Subsection 38-190(3)
does not negate the
v GST-ree status of the
\ supply covered by
If the supply is provided to a: item 2.
. non-resident individual — Go to Flow chart 4 at paragraph 181D .
. . paragrap The supply is GST-free
of this Ruling der item 2) if
. resident individual — Go to Flow chart 5 at paragraph 181E of (o eritem )i
this Ruling subsections 38-190(2)
. . . and (2A) do not negate
. company, partnership, corporate limited partnership or trust —
: . the GST-free status of
\ Go to Flow chart 6 at paragraph 181F of this Ruling / the supply
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181C. Flow chart 3 of this Ruling illustrates how, in the application of subsection 38-
190(3), to determine whether the supply is provided to another entity, being a non-resident
individual, in Australia.

Flow chart 3: In the application of subsection 38-190(3), how to determine whether the
supply is provided to another entity, being a non-resident individual, in Australia

Following on from Flow chart 2

A 4

Q.3:  When the thing supplied is done, is the supply provided to the non-resident
individual in Australia?

When the thing supplied is done

A supply is provided as and when the thing supplied is done. Therefore, this is the relevant time for determining whether
a supply is provided to another entity in Australia. Refer to paragraphs 86 to 88 of this Ruling for an explanation of when
different types of supplies e.g. supplies of services, supplies of advice etc. are provided to an entity.

When a supply is provided to a non-resident individual in Australia

A supply is provided to a non-resident individual in Australia if that individual is physically in Australia when the thing
supplied is done and that individual’s presence in Australia is integral to, as distinct from being merely coincidental with,
the provision of the supply.

Determining if a non-resident individual’s presence in Australia is integral to the provision of the supply requires an

examination of the facts and circumstances of the supply. However, some indicators that the presence in Australia is

integral to the provision of the supply are:

. the need for the supply arises from the non-resident individual’s presence in Australia; e.g., a supply of legal
services in relation to an offence committed by that individual while in Australia; or

. the presence of the non-resident individual in Australia is integral to the performance, receipt or delivery of the
supply; e.g. a supply of training, entertainment or travel services.

Refer to paragraphs 107 to 112 of this Ruling.

In the case of delivery or freight services where goods from one entity are addressed for delivery to another entity (in this
case an individual), we accept those services are provided to an individual in Australia, if the goods have an Australian
address, and outside Australia, if the goods have an address outside Australia.

Note: if a non-resident individual is not physically in Australia when the thing supplied is done, the supply is not provided
to that individual in Australia. If a non-resident individual carries on business in Australia through employees or other
representatives (including an agent), but is not physically in Australia, the non-resident individual is not in Australia and
the supply is not provided to that individual in Australia.

Apportionment

To the extent that the supply is provided to a non-resident individual in Australia the supply is taxable. To the extent that
the supply is not provided to a non-resident individual in Australia the supply is GST-free (provided

subsections 38-190(2), (2A) and (3) do not apply). The supplier may be required to apportion the consideration between
the GST-free and taxable parts of the supply. Refer to paragraphs 138 to 148 of this Ruling.

YES ... YES ... NO ...
the supply is provided to the the supply is partly provided the supply is not provided to
non-resident individual to the non-resident individual the non-resident individual
(another entity) in Australia (another entity) in Australia (another entity) in Australia

To the extent that the supply ... Subsection 38-190(3) does
not negate the GST-free
status of the supply covered

. j i is not ided x
Subsection 38-190(3) may thI: Egonv'riz? dtgnt ’Sgothzr%n? item 2.
apply. ¢ individualin —¥—  resident The supply is GST.-free (under
Go to Flow chart 6 of this Australia individual in item 2) if
Ruling. Australia subsections 38-190(2)

and (2A) do not negate the
GST-free status of the supply.
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181D. Flow chart 4 of this Ruling illustrates how, in the application of subsection 38-
190(3), to determine whether the supply is provided to another entity, being a resident
individual, in Australia.

Flow chart 4: In the application of subsection 38-190(3), how to determine whether the
supply is provided to that another entity, being a resident individual, in Australia

Following on from Flow chart 2

v

Q.3:  When the thing supplied is done, is the supply provided to the resident
individual in Australia?

i When the thing supplied is done
A supply is provided as and when the thing supplied is done. Therefore, this is the relevant time for determining whether
a supply is provided to another entity in Australia. Refer to paragraphs 87 to 88 of this Ruling for an explanation of when
different types of supplies e.g. supplies of services, supplies of advice etc. are provided to an entity.

When a supply is provided to a resident individual in Australia
A supply is provided to a resident individual in Australia if that individual:
. is physically in Australia when the thing supplied is done; or

. is physically outside Australia when the thing supplied is done but that presence outside Australia is not integral
to, as distinct from being merely coincidental with, the provision of the supply.

Determining if a resident individual’s presence outside Australia is integral to the provision of the supply requires an
examination of the facts and circumstances of the supply. However, some indicators that the presence outside Australia
is integral to the provision of the supply are:

services in relation to an offence committed by that individual while outside Australia; or

e the presence of the resident individual outside Australia is integral to the performance, receipt or delivery of the
supply; e.g. a supply of training, entertainment or travel services.

Refer to paragraphs 107 to 112 of this Ruling.

In the case of delivery or freight services where goods from one entity are addressed for delivery to another entity (in this
case an individual), we accept those services are provided to an individual in Australia, if the goods have an Australian
address, and outside Australia, if the goods have an address outside Australia.

Apportionment

To the extent that the supply is provided to a resident individual in Australia the supply is taxable. To the extent that the
supply is not provided to a resident individual in Australia the supply is GST-free (provided subsections 38-190(2), (2A)
and (3) do not apply). The supplier may be required to apportion the consideration between the GST-free and taxable

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
:
1
i e the need for the supply arises from the resident individual’s presence outside Australia; e.g., a supply of legal
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
|
1
! parts of the supply. Refer to paragraphs 138 to 148 of this Ruling.

YES ... YES ... NO ...
the supply is provided to the the supply is partly provided the supply is not provided to
resident individual (another to the resident individual the resident individual
entity) in Australia (another entity) in Australia (another entity) in Australia
| |
To the extent that the supply ... Subsection 38-190(3) does
not negate the GST-free
status of the supply covered
Subsection 38-190(3) may item 2.
apply. The supply is GST-free
Go to Flow chart 6 of this . . is not provided (under item 2) if
Ruling. 'ih%r(:;”s?gg;f to the?esident subsections 38-190(2)
= individual in individual in =] and (2A) do not negate the
Australia Australia GST-free status of the
supply.
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181E. Flow chart 5 of this Ruling illustrates how, in the application of subsection 38-
190(3), to determine whether the supply is provided to another entity, being a company,
partnership, corporate limited partnership or trust, in Australia.

Flow chart 5: In the application of subsection 38-190(3), how to determine whether the
supply is provided to that another entity, being a company, partnership, corporate limited
partnership or trust, in Australia

Following on from Flow chart 2
v

Q.3:  When the thing supplied is done, is the supply provided to the company,
partnership, corporate limited partnership or trust in Australia?

When the thing supplied is done

A supply is provided as and when the thing supplied is done. Therefore, this is the relevant time for determining
whether a supply is provided to an entity in Australia. Refer to paragraphs 87 to 88, of this Ruling for an explanation of
when different types of supplies e.g. supplies of services, supplies of advice et cetera are provided to an entity.

In Australia

A company, corporate limited partnership or trust is in Australia (irrespective of its residency status) when the thing
supplied is done, if the entity carries on business (or in the case of an entity that does not carry on business, carries on
activities), in Australia for a sufficiently substantial period of time:

. at or through a fixed and definite place of its own, or

. through an agent at a fixed and definite place.

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1 Also, a company or corporate limited partnership is in Australia if it is incorporated or formed in Australia respectively.
: A partnership is in Australia if the entity carries on business (or in the case of a partnership that is in receipt of ordinary
| income or statutory income jointly, other activities which generate that income) in Australia at or through a fixed and
1 definite place of its own, or through an agent at a fixed and definite place, for a sufficiently substantial period of time.
: Refer to paragraphs 113 to 116 of this Ruling.

1 When a supply is provided to an entity, other than an individual, in Australia
1 Asupply is provided to a company, partnership, corporate limited partnership or trust in Australia if the supply is for the
: purposes of the entity’s Australian presence (e.g., an Australian branch, representative office or agent if it is a

, hon-resident company or the Australian head office if it is an Australian incorporated company). Refer to

1 paragraphs 117 to 118 of this Ruling.

I In the case of delivery or freight services where goods from one entity are addressed for delivery to another entity (in

: this case an entity other than an individual), , we accept those services are provided to that other entity in Australia, if
1 the goods have an Australian address, and outside Australia, if the goods have an address outside Australia. Refer to
I paragraphs 119 to 119B, of this Ruling.

: Note: if a company, partnership, corporate limited partnership or trust does not have a presence in Australia the supply
1 is not provided to that entity in Australia.

1

1

1

1

1

1

1

1

1

Apportionment

To the extent that the supply is provided to the presence of a company, partnership, corporate limited partnership or
trust in Australia the supply is taxable. To the extent that the supply is not provided to the presence of a company,
partnership, corporate limited partnership or trust in Australia the supply is GST-free (provided subsections 38-190(2),
(2A) and (3) do not apply). The supplier may be required to apportion the consideration between the GST-free and
taxable parts of the supply. Refer to paragraphs 138 to 148, of this Ruling.

""""" e K B
YES ... YES ... because NO ...
as the entity only has a presence in e e.g. for part of the time the entity has  as the entity does not have a presence
Australia or it has a presence outside a presence in Australia and the in Australia or it has a presence in
Australia but at all times the supply is supply is for the purposes of its Australia but at no time is the supply for
for the purposes of its presence in presence in Australia the purposes of its presence in
Australia or Australia

e e.g. for all of the time the entity has a
presence in Australia but the supply

is only partly for the purposes of its Subsection 38--190(3) does
presence in Australia not negate the GST-free
Subsection 38|'1 90(3) may To the extent tLat the supply ... status of Ll‘;leitsel,rl][’:])pzl?/ covered
apply. i g
Go to Flow chart 6 of this is provided to is not provided The(i:rl]z[e)lryitlzn?%l'iffree
Ruling. that other to that other .
«  entityin entity in subsections 38-190(2) and
Australia Australia (2A) do not negate the

GST-ree status of the supply.
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181F. Flow chart 6 of this Ruling illustrates how, in the application of subsection 38-

190(3), whether paragraph 38-190(3)(c) is satisfied.

Flow chart 6: In the application of subsection 38-190(3), how to determine whether
paragraph 38-190(3)(c) is satisfied

Following on from Flow charts 3, 4 or 5 (as relevant)

Q.4:

Is the supply an input taxed supply?

- Yes

i An input taxed supply is a supply that is input taxed
1 comes under subsection 9-30(2) or Division 40.

Subsection 38-190(3)
negates the GST-free status

(iii)

Do any of the following apply?

The supply is provided to an entity that would
be an Australian-based business recipient of
the supply, if the supply had been made to it.

The supply is provided to an individual who is
provided with the supply as an employee or
officer of an entity that would be an
Australian-based business recipient of the
supply, if the supply had been made to it.
(refer to paragraphs 136P to 136S of this
Ruling).

The supply is provided to an individual who is
provided with the supply as an employee or
officer of the recipient, and the recipient’s
acquisition of the thing is solely for a
creditable purpose sand is not a non-
deductible expense.

of the supply covered by item
2

The supply is not, therefore,
GST-free under item 2.

—NOA

Subsection 38-190(3) does not
negate the GST-free status of
the supply covered by item 2.
The supply is GST-free to the
extent it is covered by item 2
and provided subsections 38-
190(2) and (2A) do not negate

the GST-free status of the
supply.
Apportionment may be
required if the supply is only

To determine if (i) applies, refer to paragraphs 136K
to 1360 of this Ruling.
To determine if (ii) applies, refer to paragraphs 136P
to 136S of this Ruling.
To determine if (iii) applies, refer to paragraphs 136T
to 136X of this Ruling.

| partly covered by item 2 (see

| Flow chart 1 of this Ruling) or if
' the supply is only partly

' provided to another entity in

' Australia (see Flow charts 4, 5
' and 6 of this Ruling).
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182 [ :

188. [Omitted. IM—ma%e*aﬂple—nen—Fe&deFH—paFern%een#aeﬁeHhe—&*pply—eﬂamen

38 [Omitted. Refer—te—@SlR—ZQQ%/—?—
39 Omltted = 408
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190. [Omitted.]Subsection-38-190(3)provides-that:

193. [Omitted.]

follows:

194.

195.

196.
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197. [Omitted.]Su [ ) /-COV , .
198. [Omitted.H-a-supply-satisfies-therequirements-of-item-2-and-istherefore;

e . £ ig?
199. [Omitted.]H

pon-resident:

203. [Omitted.]Examples-of-agreements-entered-into-indirectly-with-a-non-resident
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205. [Omitted.][Hre-term—non-resident—is-definedin-section195-1to-mean—an-entity-that
. ! T dent’

206. [Omitted.]Australianresident-is-defined-in-section195-1to-mean—aperson-whe-is
i ) lia fort  the ITAA 1936"

N identindividual
207. |Om|tted IAPrmdeHaH%aﬂen—Fe&deni—ﬁh&méMdﬁaH&nePa—Fe&den%ef
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- : V6t 2001 it i Y lia
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214.  [Omitled MAle—eensiderihol o oarinerchio o o nonpocldent iniie copbal

e
215. [Omitted.]

217.  [Omilled | Frus—areoraraio lmnliod sapinerchio o o nop vocideont b
I hi : | ide A lia:
I hio.d busi o lia-and

I
45 [Omitted.]This-is-discussed-fully- in- GSTR 2004/7-at paragraphs-127te-157-
46 [Omitted.]|Fhis-is-discussed-fully in GSTR 2004/7 at paragraphs—155-
47 [Omitted.|This-is-discussed-fully- in- GSTR 2004/7-at paragraphs-158 to-168.
48 [Omitted.]This-is-discussed-fully- in- GSTR 2004/7-at paragraphs-169-te-174.
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49 [Omitted.|Maecquarie-DictionaryRevised Third-edition:
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54 [Omitted.]En
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60 [Omitted.
61 [Omitted.]As-abevenote 32
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n-Australia-is-in-connection-with-the provision-of that sup

247. [Omitled |[Heweves—suchoninterreioionweuld semetismeslend i
jon-38-190 oplving-to-negatein-a-way-that Parliamentis-veryy

248. [Omitted.]

249. [ iniliel emieeenleeoon e o oot e i L tonta e o el e

62 [Omitted.]As-abevenote 5-
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250.

253. [Omitted.]¥

257. [Omitted.]it is then necessary to determine whether the requirements of
00(3\(b) are satisfied. This.is a two.sten.process.as follows:
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260. [Omitted.]ir-thisPartwe-discuss-how-to-determine:
° the-character-of-the-supply{at-paragraphs-261-to-275)-and
T T e et

cl terisati £ 4} | | by itern.2
261. isati

Examples

How to determine whether the supply is provided to another entity

Example 1 — supply of technical support services made to a non-resident company
and provided to an Australian customer

264. US Co, a non-resident parent company, supplies personal use software to
consumers world-wide, including in Australia. This software is supplied by the granting of a

llcence to use the mtellectual property. US—QG—G—HQH—FQ&G‘QHPP&F@HPG@FH;G&HHFQHG‘QS
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265. US Co does not carry on business in Australia either through a place of business of
its own or through an agent acting on its behalf.

266. US Co’s contracts with its customers require US Co to provide technical support for
the software supplied. As US Co has no presence in other countries, the non-resident
company contracts with its global subsidiaries to perform the support services in relation to
the software.

267. Aus Co, a GST reqistered Australian subsidiary of US Co, provides the required
technical support services in re/at/on to software I/censed by US Co to consumers in

Austral/a 5 ;

268. The issues considered below are the characterisation of the thing supplied by Aus
Co to US Co, and the impact that characterisation has on the GST treatment of the supply.

269. The facts are illustrated diagrammatically as follows:

Diagram 1: Facts of Example 1

US Co
Non-resident supplier

Supply of services Supply of rights or
(contractual flow) services
Aus Co Consumers
Australian > in Australia
supplier

Characterisation of the supply by Aus Co to US Co

270. Various rights are granted under the contract made between Aus Co and US Co.
However, performance of the contract by Aus Co involves providing a service to the
consumerseustemers-of- US-Ce in Australia. In this circumstance, we do not consider that
the supply by Aus Co to US Co could be characterised as anything other than the supply
of a service. The fact that the service is provided to the consumersfinancial-servces
entities in Australia by Aus Co and not by US Co does not, in our view, transform the
character of the supply made by Aus Co to US Co from a service to a right. Also, the
character of the supply by Aus Co to US Co remains the same irrespective of whether the
supply by US Co to the Australian consumersfinancial-service-entities is determined to be
a composite supply of rights or a mixed supply of rights and services-to-the-Australian
SLSte AR,
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Iltem 2

271. The supply by Aus Co is made to a non-resident, US Co, which is not in Australia
when the technical support services are performed. The supply satisfies the requirements
of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-0(3)

272. The supply of technical support services by Aus Co to US Co is a supply under an
agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

273. Under the agreement with US Co, Aus Co is required to provide technical support
services to consumers (in Australia). US Co, the entity to which the supply is made, has no
further involvement with the provision of the supply to the Australian consumers, beyond
entering into the contract and making payment for the technical support services rendered.
This is a strong indicator that the supply is provided to the Australian consumers. The
actual flow of the technical support services is to the Australian consumers. The services

are not therefore provrded to US Co Uhdefethe—agreement—wrth—US—Ge—Auereqsreewred

(ii) Provided to that other entity in Australia

274. The Australian consumers are in Australia when the service is performed. The
supply of technical support services is for the purposes of their private purposes in
Austral/a Paraqraph 38 1 90(3)(b) is therefore satisfied. Ihe—Austra#ah—fmaheral—seﬂﬁees

Paragraph 38-190(3)(c)

274A. The supply of technical support services is not an input taxed supply and none of
the subparagraphs 38-190(3)(c)(i) to (iii) apply. Paragraph 38-190(3)(c) is therefore
satisfied.

275. Subsectlon 38- 190(3) negates the GST free status of the supply covered by
item 2.

276. |Om|tted lh—leals&neeessaeweestabhsh—m&exaem%%eﬂhe—sepply#haﬁe
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Example 2 — supply of audit services made to a non-resident company and provided
fo its Australian subsidiary

288. A non-resident United States (US) parent company contracts with an Australian
accounting firm for the audit of its GST-reqistered subsidiary in Australia. The US parent
company does not carry on business in Australia either through a place of business of its
own or through an agent acting on its behalf. The supply by the Australian accounting firm
is properly characterised as the supply of a service.

289. The Australian accounting firm is engaged by the non-resident US parent company
to carry out an audit of the Australian subsidiary. The audit service is about effecting
compliance by the Australian subsidiary with its obligations under the corporation’s laws in
Australia. Under section 301 of the Australian Corporations Act 2001, the Australian
subsidiary must have its annual financial report for a financial year audited in accordance
with Division 3 of Part 2M.3 of that Act and obtain an auditor’s report. The audit service is
performed over a period of time culminating in the production of an audit report.

Iltem 2

290. The supply is made to a non-resident, the US parent company, which is not in
Australia when the service is performed. The supply satisfies the requirements of item 2
and is, therefore, a supply covered by item 2.

66 [Omitted. heAu ian antingfirm s in

Draft Goods and Services Tax Ruling GSTR 2005/6DC Page 62 of 170




Draft Goods and Services Tax Ruling

GSTR 2005/6DC

Page status: draft for comment

Paragraph 38-190(3)(a)Subsection-38-190(3)

291. The supply of audit services by the Australian accounting firm is a supply under an
agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

292. What is being supplied is an audit service effecting compliance by the Australian
subsidiary with its statutory obligations in Australia. The nature of the service is such that
the supply of audit services is provided to the Australian subsidiary. The actual flow of the
audit service is to another entity, the Australian subsidiary.

Alternative view

293. Under section 308 of the Corporations Act 2001, an auditor who audits the financial
report of a company for a financial year must report to members on whether the auditor is
of the opinion that the financial report is in accordance with that Act. An alternative view
expressed is that this requirement means that the audit services are provided to the US
parent company.

294. Notwithstanding this requirement, the supply is, in our view, provided to the
Australian subsidiary. This additional requirement does not alter the fact that the service is
about the Australian subsidiary meeting its obligations under Australian company law. It
may be that the requirement under section 308 of the Corporations Act 2001 means that
the supply is provided to both the non-resident parent company and the Australian
subsidiary. However in that case, subsection 38-190(3) still applies. (For further discussion
about apportionment where a supply is provided to more than one entity, see

paraqraphs 138 to 1 48 of th/s Ru//nq ){Ee#ﬁe#he#d:seus&en—abe&t—a—suppiy—p@ﬁded—te

(ii) Provided to that other entity in Australia

295. The Australian subsidiary is in Australia when the audit service is performed. As the
supply of audit services is for the purposes of the Australian subsidiary, the supply is
provided to that entity in Australia._ Paragraph 38-190(3)(b) is therefore satisfied.

Paragraph 38-190(3)(c)

296. The supply of audit services is not an input taxed supply. The Australian subsidiary,
is an entity that is reqistered for GST, carries on an enterprise in Australia, and does not
acquire the services for a private or domestic purpose. Accordingly, the Australian
subsidiary would have been an Australian-based business recipient of the supply if the
supply had been made to it and subparagraph 38-190(3)(c)(i) applies. Paragraph 38-

1 90(3)(0) is therefore not sat/sf/ed Sb@seeHeFéS%@(%—nega{esJehe@SﬁFee—sLams
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296A. The Australian accounting firm must be able to ascertain, based on information and
evidence available to it, that subparagraph 38-190(3)(c)(i) applies. (See paragraph 136F of

this Ruling.)

297. Subsection 38-190(3) does not neqgate the GST-free status otherwise applicable to

the supply of audit services covered by item 2. Fhe-above-example-is-contrasted-with-the
pelledne e

Example 3 — supply of audit services made and provided to a non-resident company

298. A non-resident US parent company contracts with an Australian accounting firm for
the audit of its GST-reqistered subsidiary in Australia. The audit service is about effecting
compliance by the US parent company with US accounting or securities requirements that
apply to it. The US parent company does not carry on business in Australia either through
a place of business of its own or through an agent acting on its behalf.

Iltem 2

299. The supply is made to a non-resident, the US parent company, which is not in
Australia when the service is performed. The supply satisfies the requirements of item 2
and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

300. The supply of the audit services by the Australian accounting firm to the non-
resident US parent company is a supply under an agreement entered into with a non-
resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)
(i) Not provided to another entity

301. What is being supplied is an audit service effecting compliance by the US parent
company with its reporting requirements in the US. The nature of the service is such that
the supply of audit services is provided to the US parent company. The supply is not
provided to another entity. The supply is not provided to the Australian subsidiary. The
actual flow of the audit service is to the US parent company, not the Australian subsidiary
which is the subject of the audit. Paragraph 38-190(3)(b) is therefore not satisfied.

302. Subsection 38-190(3) does not negate the GST-free status of the supply._|It is not
necessary to consider paragraph 38-190(3)(c).

303. Even if the supply was provided to the Australian subsidiary in Australia, the supply
would be GST-free because paragraph 38-190(3)(c) would not be satisfied. The supply of
audit services is not an input taxed supply and subparagraph 38-190(3)(c)(i) would apply
because the Australian subsidiary would have been an Australian-based business
recipient of the supply, if the supply had been made to it. (See Example 2 at paragraphs

288 fo 297 of th/s Rul/nq )Hewevekfﬁ#}eﬂaudft—senﬁeesﬂals&e#eet—eemp#anee—by—the
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307. [Omitted.]Howe ' : Ve ity availing
£ 4 T cos tis th " - ; . he | ! ice, that is.t}

[Omitted.]

309. [Omitted.]

310. [Omitted.]¥4

311. [Omitted.]Fhe-nature-of the-service-is-suchthatthelegal-services-are-provided-to
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312. [Omitted.]A

company:
315. [Omitted.|[Fhelegal-advice-is-advice-to-the-Australian-subsidiary-en-the-legal

. [Omitted.|Fhe-supply-oflegal-services-by-the-Australiantawfirmto US-Co-isa
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Example 4 (former example 24) — supply of repair services made and provided to a
non-resident landlord

322A. Angela is a non-resident individual who owns a residential apartment in
Queensland which is currently being rented. The apartment is managed by a real estate
agent on Angela’s behalf. The real estate agent advises Angela that the air-conditioner
needs repairing as it has ceased working. Angela authorises the repairs and the agent
arranges for a person to carry out the repairs to the air-conditioner. Angela is not physically
located in Australia at any time during which the repairs to the air-conditioner are
performed. Angela is not registered, or required to be registered, for GST in Australia.

Iltem 2

322B. The repair services are contracted for by Angela’s agent on her behalf. The supply
of the repair services to the rental property are therefore made to Angela, a non-resident
who is not in Australia when the repair services are performed. As Angela is not registered,
or required to be registered, the supply satisfies the requirements of item 2 and is,
therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

322C. The supply of repair services by the repairer is a supply under an agreement
entered into indirectly with a non-resident (that is, through Angela’s agent in Australia).
Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)Stbsection-38-190(3)

(i) Not provided to another entity

322D. What is being supplied is the service of repairing an air-conditioner. The
circumstances of the supply are that Angela, as landlord, is maintaining the leased
premises and all inclusions such as the air-conditioner in working order as leased by the
tenant.

322E. The supply of the repair services is provided, therefore, to Angela. It is not provided
to the tenant. While the tenant benefits from the supply of the repair services as she is able
to once again use the air-conditioner, this does not alter the nature of the supply and the
fact that the supply, as properly described, is not provided to another entity, the tenant.
(The supply is also not provided to the agent who merely arranges for the supply to be
made to Angela.) Paragraph 38-190(3)(b) is therefore not satisfied.

322F. Subsection 38-190(3) does not negate the GST-free status of the supply of repair
services covered by item 2. It is not necessary to consider paragraph of 38-190(3)(c).
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Subsection 38-190(2A)

322G. It is also necessary to consider subsection 38-190(2A) which could negate the
GST-free status of the supply under item 2. This provision applies to a supply covered by
item 2 if the acquisition of the supply (in this case the repair services) relates either directly
or indirectly to the making of a supply of real property in Australia that would be wholly or
partly input taxed under Subdivision 40-B or 40-C.

322H. As the supply of the residential rental property by Angela would be input taxed, and
the acquisition of the repair services relates to the making of that supply, the GST-free
status of the supply is negated by subsection 38-190(2A) if the supply of the repair
services is made on or after 1 April 2005.°"* If the supply of the repair services is made
before 1 April 2005 subsection 38-190(2A) does not apply.

Example 4A (former example 25) — supply of speaking services made to a non-
resident company and provided to individuals in Australia

3221. _An Australian legal specialist, the sole proprietor of a boutique legal practice in
Melbourne specialising in maritime law, is engaged by a non-resident company to speak at
an international trade law conference in Sydney. The topic is recent developments in
maritime law affecting international trade and in particular, the impact of a recent High
Court decision on current industry arrangements. The conference is attended by members
of the legal profession, both from Australia and overseas, who are not employees or
otherwise associated with the non-resident company. The non-resident company, the
conference organiser, does not carry on business in Australia through a place of business

of its own or through an agent acting on its behalf.

Iltem 2

322J. The supply of speaking services is made by the Australian legal specialist to the
non-resident company. The non-resident company is not in Australia when the speaking
services are performed. The supply satisfies the requirements of item 2 and is, therefore, a
supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

322K. The supply of speaking services by the Australian legal specialist is a supply under
an agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore
satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

322L. What is supplied is information and knowledge for the professional development of
the members of the audience. The supply of speaking services is akin to a supply of
training services. In performing the speaking service, the members are updated and
trained on recent developments. Therefore, the nature of the supply is such that the
speaking services are provided to the members of the legal profession attending the

67A The amendment which inserted subsection 38-190(2A) applies to supplies made on or after 1 April 2005.
Refer to clause 3, Schedule 9 of the Tax Laws Amendment (2004 Measures No. 6) Act 2005 which
received Royal Assent on 21 March 2005.
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conference, each, another entity, and not to the non-resident company organising the
conference.

(ii) Provided to that other entity in Australia

322M. Each audience member is provided the speaking services for their-inreceipt-of
professional development in Australia. As their presence in Australia is integral to the
performance of the supply, the supply is provided to another entity, each member of the
audience, in Australia. Paragraph 38-190(3)(b) is therefore satisfied.

Paragraph 38-190(3)(c)

322N. The supply of speaking services is not an input taxed supply and subparagraphs
38-190(3)(c)(ii) and (iii) do not apply as the audience members are not employees or
officers of the non-resident company.

3220. Subparagraph 38-190(c)(i) may apply to the extent that any of the attendees would
be Australian-based business recipients of the supply if the supply had been made directly
to them. However, the Australian leqal specialist must be able to ascertain, based on
information and evidence available to it, the extent to which subparagraph 38-190(3)(c)(i)
applies. (See paragraph 136F of this Ruling.)

322P. To the extent subparagraph 38-190(c)(i) does not apply, paragraph 38-190(3)(c) is
satisfied and subsection 38-190(3) negates the GST-free status otherwise applicable to
the supply of speaking services made by the lawyer and covered by item 2.

Example 5 (former example 26) — supply of promoting and marketing services made
and provided to a non-resident company

322Q. A non-resident software company sells just-in-time inventory control software
designed for the construction industry. To ensure the success of the release of its new
software, the non-resident software company holds seminars in Australia for both current
users of earlier versions of the software and potential users of the new software, from the
construction industry. The non-resident software company does not carry on business in
Australia, either through a place of business of its own or through an agent acting on its
behalf.

322R. An Australian software expert enters into an agreement with the non-resident
software company to speak at various seminars to be held around Australia.

322S. At the seminars, the software expert promotes the new software. The expert
advocates the benefits of its use and highlights the new features for the current users of
previous versions to promote and encourage sales of the new version.

Iltem 2

322T. The supply of speaking services by the Australian software expert is made to the
non-resident software company. As the non-resident software company is not in Australia
when the speaking services are performed, the supply of speaking services by the
Australian software expert satisfies the requirements of item 2 and is, therefore, a supply
covered by item 2.
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Paragraph 38-190(3)(a)Subseetion38-190(3)

322U. The supply of speaking services by the Australian software expert to the non-
resident software company is a supply under an agreement entered into with a non-
resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)Previded-to-anctherentity

(i) Not provided to another entity

322V. Unlike the previous example, the nature of the service is not the professional
development of members of the audience. Rather, the nature of the supply is promoting
and marketing a new product, that is, the new software of the non-resident software
company, to potential customers, the members of the construction industry attending the
conference. While knowledge and information about the software capabilities flow to the
audience members, this is only a byproduct of the supply of speaking services and it does
not alter the true nature of the service, that is, the promotion and marketing of the new
Software.

322\W. Therefore, the supply is made and provided to the non-resident software company.
Paragraph 38-190(3)(b) is not satisfied.{Seefurther-Exarmple-32-at paragraphs-5+3-te-578

322X. As the supply is not provided to another entity, subsection 38-190(3) does not
negate the GST-free status of the supply of speaking services covered by item 2. It is not
necessary to consider paragraph of 38-190(3)(c).

Example 5A (former Example 34) — supply of a telephone booking service made and
provided to a non-resident

322Y. Trans-Europe Railways Co is a non-resident company which operates passenger
rail in Europe. Trans-Europe engages an Australian company, Aus Bookings Co, to
operate a telephone bookings centre in Australia. Aus Bookings Co, operates a successful
telephone bookings centre for other foreign transport operators. Customers call Aus
Bookings Co to enquire about timetables, make reservations and buy tickets. Aus
Bookings Co passes on the relevant information and money to Trans-Europe.

322Z. Trans-Europe does not carry on business in Australia either through a place of
business of its own or through an agent at a fixed and definite place (including through Aus
Bookings Co).5®

Iltem 2

322AA. The supply of booking services by Aus Bookings Co is made to Trans-Europe, a
non-resident company that is not in Australia when the services are performed.®’° The
supply satisfies the requirements of item 2 and is, therefore, a supply covered by item 2.

67B Refer to GSTR 2004/7 at paragraphs 277 to 318 for an explanation of when a non-resident company
carries on business in Australia through an agent at a fixed and definite place for a sufficiently substantial
period of time.

67C Alternatively, if the facts demonstrate that Trans-Europe Railways Co carries on business in Australia,
through Aus Booking Co acting on its behalf, the outcome would not change as Trans-Europe Railways Co
is not in Australia in relation to the supply of the booking and agency services by Aus Booking Co.
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Paragraph 38-190(3)(a)Subsection-38-190(3)

322AB. The supply of booking services by Aus Bookings Co to Trans-Europe Railway Co
is a supply under an agreement entered into with a non-resident. Paragraph 38-190(3)(a)
is therefore satisfied.

Paragraph 38-190(3)(b)Previded-to-anctherentity

(i) Not provided to another entity

322AC. What is being supplied is a service of operating a telephone bookings or enquiry
service — the receiving of telephone calls, the giving of train timetable and other
information and the taking of telephone bookings and payments for Trans-Europe. The
nature of the service is such that the supply is provided to Trans-Europe. While the
customers get information and other benefits, such as their travel booked, by calling

Aus Bookings Co, the customers are not provided with the service of operating a bookings
and enquiries service. This is provided to Trans-Europe. Paragraph 38-190(3)(b) is not
satisfied.

322AD. Subsection 38-190(3) does not neqate the GST-free status of the supply covered
by item 2. It is not necessary to consider paragraph 38-190(3)(c).

Example 5B (former Example 37) — supply of assembly services made to a non-
resident and provided to individuals in Australia

322AE. UK Co sells furniture in kit form to customers in Australia (individuals) on a
delivered duty paid basis. UK Co does not carry on business in Australia either through a
place of business of its own or through an agent acting on its behalf. When ordering goods
from UK Co, customers may specify that they would prefer, for an additional fee, that the
furniture is assembled prior to delivery.

322AF. UK Co contracts with Aus Engineering to assemble the furniture in Australia if an
Australian customer has specified and paid for the furniture to be assembled prior to
delivery. If a customer has requested the furniture to be delivered assembled, UK Co
arranges for the importation and delivery of the furniture in kit form to the premises of Aus
Engineering. Aus Engineering assembles the furniture so that it is ready to be delivered, as
assembled, to the Australian customer of UK Co. The supply from Aus Engineering to UK
Co is a service of assembling the furniture for the specified Australian customer.

Iltem 2

322AG. The supply of the assembly services by Aus Engineering Co is made to a non-
resident company, UK Co, which is not in Australia when the assembly services are
performed. As the supply of assembly services is a supply of work physically performed on
goods, the supply does not satisfy the requirements of paragraph (a) of item 2. If UK Co is
not registered, or required to be registered, the supply meets the requirements of
paragraph (b) of item 2 and the supply is, therefore, a supply covered by item 2. (Note: as
UK Co imports the goods, it is making supplies connected with Australia (subsection 9-
25(3)) and will be required to register for GST if it meets the reqgistration turnover
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Paragraph 38-190(3)(a)

322AH. The supply of assembling furniture by Aus Engineering to UK Co is a supply
under an agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore
satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

322Al. The supply is a service of assembling fumiture, supplied in a kit form, for a
specified customer of UK Co. In doing this assembly, Aus Engineering assembles the
furniture kit for specified customers. The supply is provided to another entity, the customer.

(ii) Provided to that other entity in Australia

322AJ. The Australian customer is in Australia when the services are performed. If the
customer is a resident individual the supply is provided to that individual in Australia. If the
customer is a non-resident individual, the need for the supply arises from the presence of
that individual in Australia. The supply of assembly services is, therefore, provided to
another entity, the Australian customer, in Australia, irrespective of whether that customer
is a non-resident or resident individual.

Paragraph 38-190(3)(c)

322AK. The supply of assembly is not an input taxed supply and subparagraphs 38-
190(3)(c)(ii) and (iii) do not apply.

322AL. Subparagraph 38-190(c)(i) may apply if the Australian customer would be an
Australian-based business recipient of the supply if the supply had been made directly to
them. However, Aus Engineering must be able to ascertain, based on information and
evidence available to it, that subparagraph 38-190(3)(c)(i) applies.

322AM. If subparagraph 38-190(c)(i) does not apply, paragraph 38-190(3)(c) is satisfied
and subsection 38-190(3) neqgates the GST-free status of the supply covered by item 2.-

322AN. Note: in relation to the supply made by UK Co to its customer, from 1 October
2016, a supply of goods (other than a luxury car) that involves the goods being brought to
Australia and the installation or assembly of the goods in Australia is treated as if it were 2
separate supplies (a supply of the installation and assembly service and a separate supply

of goods).5E

67D Division 23. UK Co, as the importer, is also liable for GST on the taxable importation and would need to
reqister for GST to claim any offsetting input tax credits on its creditable importation.

67E Subsection 9-26(6). Refer to Goods and Services Tax Ruling GSTR 2018/2 Goods and services tax:
supplies of goods connected with the indirect tax zone (Australia).
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Example 5C (former Example 38) — supply of assembly services made and provided
to a non-resident company

322A0. Following on from Example 5B of this Ruling, the result would be different if UK
Co sold assembled fumiture but to lower costs, UK Co delays assembly of the furniture
until it arrives in Australia where upon it is assembled by Aus Engineering. The assembly
of the fumiture is not an additional or optional component of the supply of the furniture by
UK Co to the customer. While in this case, the agreement is for the supply of furniture
(assembled), sometimes depending on the nature of the goods it may be implicit the goods
are supplied in an assembled form (for example, the supply of a car).

Iltem 2

322AP. The supply of the assembly services by Aus Engineering Co is made to a non-
resident company, UK Co, which is not in Australia when the assembly services are
performed. As the supply of assembly services is a supply of work physically performed on
goods, the supply does not satisfy the requirements of paragraph (a) of item 2. If UK Co is
not registered, or required to be registered, the supply meets the requirements of
paragraph (b) of item 2 and the supply is, therefore, a supply covered by item 2. (Note: as
UK Co imports the goods, it is making supplies connected with Australia (subsection 9-
25(3)), and will be reqwred fo req/ster for GST/f it meets the req/strat/on turnover
threshold. §7E {Note: A

Paragraph 38-190(3)(a)Subsection-38-190(3)

322AQ. The supply of assembling furniture by Aus Engineering to UK Co is a supply
under an agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore
satisfied.

Provided I .
Paragraph 38-190(3)(b)
(i) Not provided to another entity

322AR. UK Co sells assembled fumiture to customers in Australia. The supply by Aus
Engineering is a service of assembling furniture that UK Co has sold to customers in
Australia in an assembled form. The nature of the services is such that the supply of
assembly services is provided to UK Co, not for a particular customer of UK Co, as in the
previous example.

322AS. On the facts of this case, the supply of the assembly services by Aus Engineering
actually flow to UK Co, not the customer in Australia. The supply of assembly services is
not provided to another entity in Australia._Paragraph 38-190(3)(b) is not satisfied.

322AT. Subsection 38-190(3) does not negate the GST-free status of the supply covered
by item 2. It is not necessary to consider paragraph 38-190(3)(c).

67F Division 23.
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%8 [Omitted.]Referto-GSTR2004/7-at-paragraphs-35,-60,-202-and-222-
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69 [Omitted.|Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:
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How to determine whether a supply is provided to an individual in Australia

How to determine whether an individual’s presence at a particular location is
integral to the provision of the supply

346. [Omitted.]lt is necessary to consider this section if a supply is provided to:

non-rasident individ Aho N/ vhen the thing NN

[Omitted.]Petermining-w

349.
S iduat AT
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Example 6 — supply of legal services made to a non-resident and provided to a
resident individual who is outside Australia

350. David, an Australian-resident individual, is arrested and charged with an offence
while in New Zealand on holiday. An Australian legal firm is engaged by a non-resident
(who is not in Australia at any time) to provide legal services to David. The legal services
are provided to David over a period of 4 weeks. During the first week David is in contact
with the firm on a regular basis. However, as the matter is largely resolved during this
week, there is no contact between the firm and David during the remaining 3 weeks he is
in New Zealand. The firm continues to attend to some matters to finalise the issue on
David’s behalf during these 3 weeks. David continues on with his holiday through New
Zealand.

Iltem 2

351. The supply of legal services is made to a non-resident who is not in Australia when
the services are performed. The supply satisfies the requirements of item 2 and is,
therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190{3)

352. The supply of legal services by the supplier in Australia to the non-resident is a
supply under an agreement entered into with a non-resident. Paragraph 38-190(3)(a) is
therefore satisfied.

Paragraph 38-190(3)(b)

(i) Provided to another entity

353. The legal services are required to be provided to David. The supply, although made
to a non-resident, is provided to another entity, David.

(ii) Not provided to that other entity in Australia

354. The services are not provided to David in Australia if David is outside Australia
when the thing supplied is done and his presence outside Australia is integral to the
provision of the supply. The need for the supply of legal services arises from David’s
presence outside Australia; his presence outside Australia is not merely coincidental with
the provision of the supply.

355. As David’s presence outside Australia is integral to the provision of the legal
services, the supply is provided to David outside Australia. Paragraph 38-190(3)(b) is

therefore not satisfied.Subsection-38-190(3)-does-rot-negate-the-GST-free-status-of-the

stpply-covered-by-item-2:
356 Subsect/on 38-190(3) does not negate the GST-free status of the supply covered
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357. Note: if any leqgal services in relation to this matter are provided to David after his
return to Australia, those services are provided to David in Australia. To that extent,
subsection 38-190(3) applies to negate the GST-free status of the supply covered by item
2. Paragraph 38-190(3)(c) is satisfied as the supply of leqal support services is not an
input taxed supply and none of the subparagraphs 38-190(3)(c)(i) to (iii) apply.tnthenext
. . — T — S n .

Example 7 — supply of a football game ticket made to a non-resident employer and
provided fo an employee in Australia

358. A UK non-resident employer purchases a ticket from a supplier for his employee in
Australia to attend an Aussie rules football match in Melbourne. The employee is a non-
resident individual who is temporarily in Australia for work purposes.

358A. The non-resident employer does not carry on business in Australia either through a
place of business of its own or through an agent acting on its behalf. The non-resident
employer does not have pay as you go (PAYG) withholding obligations in Australia or
obligations under the Fringe Benefits Tax Assessment Act 1986.

Iltem 2

359. The supply of entertainment services is made to a non-resident, the employer, who
is not in Australia when the entertainment services are performed. The supply satisfies the
requirements of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-196(3)

360. The supply of entertainment services by the supplier in Australia to the non-resident
employer is a supply under an agreement entered into with a non-resident. Paragraph 38-
190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

361. What is being supplied is entertainment and the employee is the entity that attends
the football match and who is entertained. The supply although made to the employer is
provided to the employee.

(if)_Provided to that other entity in Australia

362. The employee attends the football match in Australia and is involved with the
supply while in Australia. The employee is the entity that is entertained. Therefore, the
supply is provided to another entity, the employee, in Australia. Paragraph 38-190(3)(b) is
therefore satisfied.

Paragraph 38-190(3)(c)

362A. The supply of entertainment services is not an input taxed supply and none of the
subparagraphs of paragraph 38-190(3)(c) apply. Even though the supply is provided to an
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individual who is an employee of the recipient of the supply, the non-resident recipient’s
acquisition is a non-deductible entertainment expense.®** Accordingly, subparagraph 38-
190(3)(c)(iii) does not apply and paragraph 38-190(3)(c) is satisfied.

363. Subsection 38-190(3) negates the GST-free status of the supply covered by item 2.

Note: it is acknowledqged that a supplier in these circumstances may not have all the
necessary information to determine whether subparagraph 38-190(3)(c)(iii) applies. For
example, they may not be aware of the employer and employee relationship between the
recipient and the individual to which the supply is provided. They may also not know
whether the non-resident recipient’s acquisition is a non-deductible expense. If a supplier
considers that a supply they make is GST-free because subparagraph 38-190(3)(c)(iii)
applies, the supplier must be able to ascertain this based on information and evidence
available to it. (See paragraph 136F of this Ruling.)

364. |[Onmilled | +“hensdbrecmmealeslloshnio thol on lncbidualle srocopen ol o

Example 8 — supply of storage services made to a non-resident employer and
provided fo a non-resident individual outside Australia

365. John, who is a non-resident, has personal goods stored in Brisbane at a lock-up
storage facility. The agreement for the storage is between John’s employer, a non-resident
company, and an Australian storage provider. John comes to Australia on holidays and
calls in to check the condition and safety of the goods he has stored at the facility.

Iltem 2

366. The supply is made to a non-resident, the employer company, which is not in
Australia when the storage services are performed. The supply satisfies the requirements
of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-196(3)

367. The supply of storage services by the Australian storage provider to the non-
resident employer company is a supply under an agreement entered info with a non-
resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)

(i) Provided to another entity

368. What is being supplied is storage of personal goods of an employee. John’s goods
are stored for him. The nature of the service is such that the supply of storage services is
provided to John, another entity.

69A An acquisition is a non-deductible expense if it is not deductible because of Division 32 of the ITAA 1997
(entertainment expenses), refer to paragraph 69-5(3)(f) of the GST Act. Entertainment includes ‘recreation’
which is defined under subsection 995-1(1) of ITAA 1997 to include amusement, sport or similar leisure-

time pursuits.
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(ii) Not provided to that other entity in Australia

369. In the circumstances of this supply, John is merely taking advantage of being in
Australia to check on the condition and safety of the goods he has stored at the facility.
John’s presence is not integral to the provision of the supply; it is merely coincidental. The
supply of storage services is therefore not provided to John in Australia. Paragraph 38-
190(3)(b) is not satisfied.

370. Subsection 38-190(3) does not negate the GST-free status of the supply covered
by item 2. It is not necessary to consider paragraph 38-190(3)(c).

Example 9 — supply of private investigation services made to a non-resident and
provided fo a resident individual in Australia

371. Peter’s relative, a non-resident individual, who is not in Australia when the thing
supplied is done, engages an Australian private investigator to provide services to Peter in
Australia. Peter, a resident individual, is trying to find a relative who may be either in
Australia or outside Australia. Peter is on holidays outside Australia during part of the time
when those services are performed. The private investigator provides weekly email
updates to Peter on the progress he is making in finding the missing relative.

Iltem 2

372. The supply of investigation services is made to a non-resident individual who is not
in Australia when the services are performed. The supply satisfies the requirements of
item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

373. The supply of investigation services by the supplier in Australia to the non-resident
is a supply under an agreement entered into with a non-resident. Paragraph 38-190(3)(a)
is therefore satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

374. The investigation services are required to be provided to Peter. The supply
although made to a non-resident is provided to another entity, Peter.

(if)_Provided to that other entity in Australia

375. The weekly emails to Peter while he is overseas are merely necessitated by his
absence from Australia on holiday. His presence outside Australia is merely coincidental
with the provision of the supply. Peter is only being updated on the progress of the supply.
Peter’s presence outside Australia is not integral to the provision of the supply. The supply
is therefore provided to Peter in Australia. Paragraph 38-190(3)(b) is therefore satisfied.

Paragraph 38-190(3)(c)

375A. The supply of investigation services is not an input taxed supply and none of
subparagraphs 38-190(3)(i) to (iii) apply. Paragraph 38-190(3)(c) is therefore satisfied.
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376. Subsection 38-190(3) therefore negates the GST-free status of the supply covered
by item 2.

, ) f in froic i .
377. [Omitted.]in the case of delivery or freight services which are provided to an
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379. [Omitted.]Examples40-and-11-whichfollow-llustrate-the-application-of this-practical
smoreochs

Supplies of certain freight or delivery services

Example 10 — supply of domestic transport services made to a non-resident and
provided fo another entity outside Australia

380. A GST-reqgistered Australian exporter sells goods to a Japanese customer on
delivered duty paid terms. The exporter is obliged, therefore, to deliver the goods to the
Japanese customer at the named place of destination, Tokyo. The Japanese customer
takes delivery of the goods in Tokyo.

381. The Australian exporter contracts with an overseas airline, Tokyo Air Freight, to
transport the goods from Adelaide to Tokyo. Tokyo Air Freight does not carry on business
in Australia either through a place of business of its own or through an agent acting on its
behalf. Tokyo Air Freight contracts with an Australian transport supplier, Aus Transport, to
undertake the domestic leg of the transport of the goods from Adelaide to Sydney.

382. Aus Transport supplies Tokyo Air Freight with domestic transport services.
Aus Transport moves the goods from Adelaide to Sydney on behalf of Tokyo Air Freight.

383. Aus Transport arranges with the Australian exporter a suitable time to pick up the
goods. The transport service occurs over the time from picking up the goods to delivery in
Sydney.
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Iltem 2

384. The supply of domestic transport services by Aus Transport to Tokyo Air Freight is
a supply made to a non-resident company that is not in Australia when the transport
services are performed. The supply of transport services is not a supply of work physically
performed on goods.” The supply satisfies the requirements of item 2 and is, therefore, a
supply covered by item 2.

Paragraph 38-190(3)(a)Subseetion-38-6(3)

385. The supply of domestic transport services by Aus Transport to Tokyo Air Freight is
a supply under an agreement entered into with a non-resident. Paragraph 38-190(3)(a) is
therefore satisfied.

Paragraph 38-190(3)(b)

(i) Provided to another entity

386. Underthe export sale terms, the Australian exporter is required to provide the
Japanese customer with the services of delivering the goods to the customer at the named
place of destination. The Australian exporter effects provision of delivery services to the
Japanese customer through Tokyo Air Freight. Tokyo Air Freight in turn subcontracts part
of the provision of delivery services to the Japanese customer to Aus Transport.

387. On these facts, the transport services supplied by Aus Transport to Tokyo Air
Freight are provided to the Japanese customer. Delivery services are required to be
provided to the Japanese customer and those services are provided to the customer under
various subcontract arrangements.

388. However, we recognise that Aus Transport may not be aware of the full
circumstances of the supply of transport, as described above, that it makes to Tokyo Air
Freight. At a practical level, the transport services supplied by Aus Transport are provided
to the addressee, the Japanese customer. Thus, where goods from one entity are
addressed for delivery to another entity, we consider that it is reasonable for Aus Transport
to conclude that the transport services are provided to the addressee entity. Therefore, the
supply of transport services is provided to another entity, the Japanese customer.

(ii) Not provided to that other entity in Australia

389. If the Japanese customer is not in Australia when the transport services are
performed, the supply is not provided to another entity in Australia. Paragraph 38-190(3)(b)
is not satisfied.

390. However, we recognise that Aus Transport is unlikely to know the specific
whereabouts of the Japanese customer during the period when the transport services are
performed. At a practical level, the goods are addressed to an entity outside Australia and
we therefore consider that it is reasonable for Aus Transport to conclude that the transport
services are provided to that other entity outside Australia, that is, the supply is not
provided to another entity in Australia. (Note: this approach does not rely on the
individual’s residency status. Therefore, the outcome is the same even if the Japanese
customer is a resident of Australia.)

70 Assuming that the requirements of section 9-5 are otherwise satisfied.
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391. Subsection 38-190(3) does not negate the GST-free status of the supply covered
by item 2.7° It is not necessary to consider paragraph 38-190(3)(c).

Note: even though the supply of transport services (that is, the freight services) made by
Tokyo Air Freight to the Australian exporter is partly performed in Australia (under a
subcontract arrangement with Aus Transport), the supply is not connected with Australia
because of table item 1 of subsection 9-26(1). Tokyo Air Freight is a non-resident, it does
not make the supply of freight services through an enterprise it carries on in Australia, and

Example 11 — supply of delivery services made to a non-resident and provided to an
individual in Australia

392. Booklovers Inc is a non-resident company which does not carry on business in
Australia either through a place of business of its own or through an agent acting on its
behalf. Booklovers Inc sells books in response to orders placed over the internet. A
delivery service is offered by Booklovers for a charge to cover the cost.”

393. Kate, an individual who does not carry on an enterprise and is not reqgistered for
GST, orders a book from Booklovers Inc and pays for delivery by Booklovers Inc to her
home address in Australia. Booklovers Inc meets this delivery obligation by engaging a
subcontractor, Ace Couriers, to deliver the book. Ace Couriers is an Australian-resident
company.

Iltem 2

394. The supply of delivery services is made to a non-resident company, Booklovers Inc
that is not in Australia when the delivery services are performed. The supply satisfies the
requirements of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

395. The supply of delivery services by Ace Couriers to Booklovers Inc is a supply under
an agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore
satisfied.

70A The supply of domestic transport services by Aus Transport to Tokyo Air Freight may also be GST-free
under table item 5 of subsection 38-355(1).
™ This is a supply of delivered goods — refer to Goods and Services Tax Determination GSTD 2002/3 Goods
and services tax: -how do | account for GST when | supply taxable goods, non-taxable goods and delivery
services together?
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Paragraph 38-190(3)(b)

(i) Provided to another entity

396. Booklovers Inc is required to provide Kate with the services of delivering a book to
her at a particular place. Booklovers Inc effects provision of delivery services to Kate
through Ace Couriers. The nature of the supply is delivery services to Kate as required
under the terms of sale.

397. However, we recognise that Ace Couriers may never be aware of the full
circumstances of the supply of delivery services, as described above, that it makes to
Booklovers Inc. At a practical level, the delivery services supplied by Ace Couriers are
provided to the addressee, Kate. Thus, where goods from one entity are addressed for
delivery to another entity, we consider that it is reasonable for Ace Couriers to conclude
that the delivery services are provided to another entity, in this case, Kate.

(ii) Provided to that other entity in Australia

398. If Kate is in Australia when the delivery services are performed, the supply is
provided to Kate in Australia.

399. However, we recognise that Ace Couriers is unlikely to know the specific
whereabouts of Kate during the period when the delivery services are performed. At a
practical level, the goods are addressed to Kate in Australia and we therefore consider that
it is reasonable for Ace Couriers to conclude that the delivery services are provided to Kate
in Australia. The supply therefore is provided to another entity in Australia. (Note: this
approach does not rely on the individual’s residency status. Therefore, the outcome is the
same even if Kate is a non-resident.) Paragraph 38-190(3)(b) is satisfied.

Paragraph 38-190(3)(c)

399A. The supply of delivery services is not an input taxed supply and none of
subparagraphs 38-190(3)(c)(i) to (iii) apply. Paragraph 38-190(3)(c) is therefore satisfied.

400. Subsection 38-190(3) negates the GST-free status of the supply covered by
item 2.

400A. However, the supply of delivery services by Ace Couriers may be otherwise GST-
free under item 5(b) of subsection 38-355(1). In these circumstances, paragraph 38-
355(2)(a) is satisfied as the recipient of the supply is Booklovers Inc, a non-resident that is
not in Australia when the thing supplied is done. The supply by Ace Couriers will be GST-
free from a place outside Australia to the place of consignment in Australia. ‘Place of
consignment’ is defined in section 195-1 and in this case would be Kate’s home address in
Australia.

How to determine whether a supply is provided to a company, partnership,
corporate limited partnership or trust in Australia

401. [Omitted.]U

355-
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407. [Omitted.]Considerthe-following-example-

Example 12 — supply made fo non-resident parent company and provided to an
offshore branch of its Australian subsidiary

408. A non-resident parent company contracts with a customs specialist for the provision
of customs advice in relation to operations in the Asia-Pacific region. The non-resident
company does not carry on business in Australia either through a place of business of its
own or through an agent acting on its behalf._The customs specialist makes the supply
through an enterprise it carries on in Australia.

409. The non-resident company has a_GST-reqistered Australian subsidiary with a
branch in Malaysia. The branch operates an import and export business in Kuala Lumpur.
The customs specialist provides advice to the Malaysian branch on aspects of new import
restrictions recently infroduced in Malaysia.

Iltem 2

410. The supply of advice is made by the customs specialist to the non-resident parent
company that is not in Australia when the services are performed. The supply satisfies the
requirements of item 2 and is, therefore, a supply covered by item 2.

73 [Omitted. As—abeve—at—nete—&
7 Omltted R

75 [Omitted. See—abeve—at—nete—&
76 [Omitted.]R

partnerships)-
77 [Omitted.]JAs-abeve-atnote-5-
78 [Omitted.|Referte-GSTR 2004/7 at paragraphs-384-10-397
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Paragraph 38-190(3)(a)Subsection-38-10(3)

411. The supply of advice by the customs specialist to the non-resident parent company
is a supply under an agreement entered into with a non-resident. Paragraph 38-190(3)(a)
is therefore satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

412. What is being supplied is advice on import restrictions impacting the Malaysian
operations of the Australian subsidiary and that advice is required to be provided to the
Malaysian branch of the Australian subsidiary. The supply is provided to another entity, the
Australian subsidiary. The actual services flow to the Australian subsidiary.

(ii) Not provided to that other entity in Australia

413. The Australian subsidiary is in Australia when the services are performed.
However, the advice is for the purposes of the Malaysian branch.

414. The supply is not therefore provided to another entity in Australia. Paragraph 38-
190(3)(b) is therefore not satisfied. Subsection 38-190(3) does not negate the GST-free
status of the supply covered by item 2. It is not necessary to consider paragraph 38-

190(3)(c).

Note: even if the supply was provided to the Australian subsidiary in Australia, the supply
would be GST-free because paragraph 38-190(3)(c) would not be satisfied. The supply of
advice is not an input taxed supply and subparagraph 38-190(3)(c)(i) would apply because
the Australian subsidiary would have been an Australian-based business recipient of the
supply if the supply had been made to it. (See Example 2 at paragraphs 288 to 297 of this

Ruling.)

; v of certainfreial loli .
415. i i

418. [Omitied [+hretellovinecmmalelluchnioc thic cooronch hic cop bo coplrociod
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Example 13 — supply of transport services made to a non-resident and provided to
another entity in Australia

419. A non-resident company, UK Co, supplies goods to an Australian-resident
company, Oz Co, on delivered duty paid (or unpaid) terms of sale. UK Co is obliged to
deliver the goods to Oz Co. UK Co engages a UK resident transport company, UK Trans
Co, to undertake the international movement of goods from the UK to Australia. The goods
are to be delivered to Oz Co in Adelaide.

419A. Neither UK Co, nor UK Trans Co, carries on business in Australia through a place
of business of its own or through an agent acting on its behalf.

419B. Oz Co is reqistered for GST, carries on an enterprise in Australia and does not
acquire the delivery services for a private or domestic purpose.

420. UK Trans Co subcontracts to an Australian--resident transport company, Aus
Transport, the domestic transport of goods from Sydney to Adelaide.

421. Aus Transport picks up the goods in Sydney and delivers them to Adelaide.

422. Aus Transport arranges a suitable time with Oz Co to deliver the goods. The
transport service occurs over the time from picking up the goods in Sydney, the journey to
Adelaide, until they are delivered to Oz Co.

Iltem 2

423. Aus Transport makes a supply of transport services to UK Trans Co that is not in
Australia when the services are performed. The supply satisfies the requirements of item 2
and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

424. The supply of transport services by Aus Transport to UK Trans Co is a supply
under an agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore
satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

425. Under the export sale terms, UK Co is required to provide Oz Co with the services
of delivering the goods to Oz Co in Adelaide. UK Co effects provision of delivery services
to Oz Co through UK Trans Co. UK Trans Co in turn subcontracts part of the provision of
delivery services to Oz Co to Aus Transport.

426. On these facts, the supply of domestic transport services by Aus Transport to UK
Trans Co is provided to the Australian customer of the UK exporter. Delivery services are
required to be provided to the Australian customer and those services are provided to the
customer under various subcontract arrangements.

427. However, we recognise that Aus Transport may not be aware of the full
circumstances of the supply of transport, as described above, that it makes to UK Trans
Co. At a practical level, the transport services are provided to the addressee, the
Australian customer, Oz Co. Thus, where goods from one entity are addressed for delivery
to another entity, we consider that it is reasonable for Aus Transport to conclude that the
transport services are provided to another entity, in this case Oz Co.
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(ii) Provided to that other entity in Australia

428. Oz Co is in Australia when the transport services are performed. If the transport
services are for the purposes of Oz Co in Australia, the supply of transport services is
provided to another entity, Oz Co, in Australia.

429. However, we recognise that Aus Transport is unlikely to know whether the transport
services are for the purposes of Oz Co. At a practical level, the goods are addressed to Oz
Co in Australia and we therefore consider that it is reasonable for Aus Transport to
conclude that the transport services are provided to Oz Co for its purposes. Therefore, the
supply is provided to another entity in Australia. Paragraph 38-190(3)(b) is therefore
satisfied. (Note: the outcome is the same even if Oz Co is not a resident of Australia.)

Paragraph 38-190(3)(c)

429A. The supply of transport services is not an input taxed supply. Subparagraph 38-
190(3)(c)(i) applies because the entity to which the supply has been provided in Australia,
Oz Co, would be an Australian-based business recipient of the supply, if the supply had
been made directly to it. Paragraph 38-190(3)(c) is therefore not satisfied.

430. Subsection 38-190(3), therefore, does not negate negates-the GST-free status of
the supply covered by item 2.7%4

Note: Aus Transport must be able to ascertain, based on information and evidence
available to it that subparagraph 38-190(3)(c)(i) applies. (See paragraph 136F of this

Ruling.)

Note: even though the supply of transport services (that is, the freight services) made by
UK Trans Co to UK Co is partly performed in Australia (under a subcontract arrangement
with Aus Transport), the supply is partly-not connected with Australia because of table item
2 of subsection 9-26(1). UK Trans Co is a non-resident, it does not make the supply
through an enterprise it carries on in Australia, and the supply is made to a non-resident
that acquires the thing supplied solely for the purpose of an enterprise that the recipient

carr/es on outSIde Austral/a #ﬁUK—IF&H&Q&I&Fegqstered—eFFeéﬂﬁed—te—be—Fngstered—fer

i, O

Example 14 — supply of delivery services made and provided to a non-resident

431. Booklovers Inc (a non-resident company) wants to distribute advertising material in
Melbourne and Sydney to the public at large. Booklovers Inc contracts with Ace Couriers

78A The supply of transport services by Aus Transport to UK Trans Co may also be GST-free under table item 5
of subsection 38-355(1).
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to distribute the advertising material on its behalf. Ace Couriers makes the supply through
an enterprise it carries on in Australia.

Iltem 2

432. The supply of delivery services is made to a non-resident company that is not in
Australia when the delivery services are performed. The supply satisfies the requirements
of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

433. The supply of delivery services by Ace Couriers to Booklovers Inc is a supply under
an agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore
satisfied.

Paragraph 38-190(3)(b)
(i) Not providedProvided to another entity

434. The delivery services are not required to be provided to any entity other than
Booklovers Inc. The unsolicited delivery of goods to the public at large is not the provision
of delivery services to another entity. The supply of delivery services is therefore made and
provided to Booklovers Inc. Paragraph 38-190(3)(b) is not satisfied.

435. Subsection 38-190(3) does not negate the GST-free status of the supply covered
by item 2. It is not necessary to consider paragraph 38-190(3)(c).
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79 [Omitted. As—abeve—at—nete—&
80 [Omitted.]R
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Determining whether a supply made to a non-resident is provided to an employee in
Australia

Example 15 — supply of flight training services made to a non-resident company and
provided fo employees in Australia

442. An Australian-based flight training school enters into an agreement with a non-
resident airline company in China to train employee pilots at its flight training school in
Australia.

443. The contractual arrangement is between the non-resident airline company and the
flight school. The supply is made to the non-resident airline company which does not carry
on business in Australia either through a place of business of its own or through an agent
acting on its behalf. The contract between the non-resident airline company and the flight
training school stipulates that that the pilots are employees, who are based in China, and
they are required to attend the training course in Australia. The-employees—who-are-based
TS — S L .

7 G

Iltem 2

444. The supply of training services is made to a non-resident, the airline company,
which is not in Australia when the training services are performed. The supply satisfies the
requirements of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

445. The supply of training services by the Australian-based flight training school to the
non-resident airline company in China is a supply under an agreement entered into with a
non-resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(b)

(i) Provided to another entity

446. What is being supplied is the teaching and tutoring of the employees of the non-
resident airline company. It is in the nature of such training services that it is the individuals
that are trained, rather than the individuals’ employer, and it is therefore the individual who
is provided with the training. These services are of a kind that can only be provided to the
employee. The flow of the actual services of teaching and tutoring is to the employee pilots
and not to the non-resident airline company. The supply is provided to another entity, the
employee.®!

81 The decision in the UK case Customs and Excise Commissioners v. G & B Practical Management
Development Ltd [1979] STC 280 provides support for the view that training is provided in the place where
the individual being trained is located when the training is delivered. The Court held (at page 284) that the
course participants ‘... used the supply of services made by the company when they attended the lectures
and the other parts of the training programme’. In addition, it was held (at page 284) that ‘The fact that the
information imparted by the tuition and the visits to various companies could not be used by these particular
students until they returned to Nigeria is ... irrelevant’.
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(ii) Provided to that other entity in Australia

447. The employee pilots are required to physically attend training in Australia. As their
presence in Australia is integral to the performance of the supply, the supply is provided to
the employees in Australia.

Paragraph 38-190(3)(c)

448. The supply of pilot training is not an input taxed supply. The pilots are individuals
who are employees of the recipient of the supply and who have been provided the supply
in the performance of their duties. The acquisition by the non-resident airline company is
solely for a creditable purpose and is not a non-deductible expense. Accordingly,

subparaqraph 38-1 90(3)(0)(///) appl/es and paraqraph 38-1 90(3)(0) is not satisfied.As-the

Note: the flight training school must be able to ascertain, based on information and
evidence available to it, that subparagraph 38-190(3)(c)(iii) applies. (See paragraph 136F

of this Ruling.)

450. [Omitted.]
of a-sole-frader

Example 15A — supply of flight training services made to a non-resident company
and provided to employees of an Australian subsidiary in Australia

450A. The Australian-based flight training school in Example 15 of this Ruling also agrees
to train the employee pilots of the non-resident airline’s Australian subsidiary. The pilots
attend the training in Australia.

450B. The contractual arrangement is between the non-resident airline company and the
flight school and it stipulates that the pilots are employees of the Australian subsidiary. The
supply is made to the non-resident airline company which does not carry on business in
Australia either through a place of business of its own or through an agent acting on its
behalf. The employees of the Australian subsidiary are required under the agreement to
attend the training course in Australia.
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ltem 2

450C. The supply of training services is made to a non-resident, the airline company,
which is not in Australia when the training services are performed.®'® The supply satisfies
the requirements of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(a)

450D. The supply of training services by the Australian-based flight training school to the
non-resident airline company is a supply under an agreement entered into with a non-
resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(b)

(i) Provided to another entity

450E. What is being supplied is the teaching and tutoring of the employees of the
Australian subsidiary. It is in the nature of such training services that it is the individuals
that are trained, rather than the individuals’ employer, and it is therefore the individuals
who are provided with the training. These services are of a kind that can only be provided
fo the employees. The flow of the actual services of teaching and tutoring is to the
employees and not to the non-resident airline company or the Australian subsidiary. The
supply is provided to other entities, the employees.

(ii) Provided to that other entity in Australia

450F. The employee pilots are required to physically attend training in Australia. As their
presence in Australia is integral to the performance of the supply, the supply is provided to
the employees in Australia.

Paragraph 38-190(3)(c)

450G. The supply of pilot training is not an input taxed supply. The pilots are individuals
who are employees of the Australian subsidiary and who have been provided the supply in
the performance of their duties. The Australian subsidiary is reqistered for GST, carries on
an enterprise in Australia, and does not acquire the services for a private or domestic
purpose. Accordingly, the Australian subsidiary would have been an Australian-based
business recipient of the supply if the supply had been made to it and subparagraph 38-
190(3)(c)(ii) applies. Paragraph 38-190(3)(c) is therefore not satisfied.

450H. The training school must be able to ascertain, based on information and evidence
available to it, that subparagraph 38-190(c)(ii) applies. (See paragraph 136F of this

Ruling.)

4501. Subsection 38-190(3) does not negate the GST-free status otherwise applicable to
the supply of pilot training covered by item 2.

450J. Note: the provision of the supply by the non-resident airline company to its
Australian subsidiary results in a separate supply between the non-resident (the recipient
of the original supply) and the Australian subsidiary (the recipient of the separate supply).

81A The mere presence of a subsidiary in Australia does not mean that a non-resident is carrying on business in
Australia. (Refer to paragraphs 319 to 326 of GSTR 2004/7).
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A separate supply of this kind may be reverse charged to the recipient of the separate
supply in certain circumstances.8B

Example 17 — supply of tax return preparation services made to a non-resident
employer and provided fo employees

458. An Australian-resident accounting firm enters into an arrangement with a non-
resident company to complete foreign tax returns for the non-resident company’s
employees working in Australia on secondment with a client of the non-resident. The non-
resident company does not carry on business in Australia either through a place of
business of its own or through an agent acting on its behalf. While the employees (who are

81B Refer to Subdivision 84-A and paragraphs 79 to 87 of GSTR 2019/1.
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non-residents for Australian income tax purposes) are in Australia, they meet with the
Australian-resident accounting firm in the course of preparing their tax retums. The
employees are available to answer questions and provide any further information. The
returns are completed and signed by each employee while the employee is in Australia.

458A. The Australian-resident accounting firm confirms, through neqotiating the terms of
the supply, that the non-resident provides this benefit to its seconded employees as part of
their salary package.

Iltem 2

459. The supply is made to a non-resident company that is not in Australia when the tax
return services are performed.£' The supply satisfies the requirements of item 2 and is,
therefore, a supply covered by item 2.

Paragraph 38-190(a)Subsection-38-190(3)

460. The supply of tax retumn preparation services by the Australian accounting firm to
the non-resident company is a supply under an agreement entered into with a non-
resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(b)
(i) Provided to another entity

461. What is being supplied is the service of preparing the foreign tax returns of the
employees. The nature of the service is such that the supply of tax return preparation
services is provided to each employee, who is another entity.

(ii) Provided to that other entity in Australia

462. Each employee is in Australia when the tax return services are performed. On the
facts their presence in Australia is integral to the provision of the supply. It is not merely
coincidental to the provision of the supply. The supply is therefore provided to each
employee in Australia.

463. If the finalised returns are sent to the non-resident company and on-forwarded to its
employees in Australia, this does not alter the nature of the supply and the fact that the
supply of tax return preparation services is provided to the employees in Australia.

Paragraph 38-190(3)(c)

463A. The supply of tax return preparation services is not an input taxed supply. The
services are provided to individuals who are employees of the recipient of the supply and
who have been provided the supply as part of their remuneration. The acquisition by the
non-resident company is solely for a creditable purpose and is not a non-deductible
expense. Accordingly, subparagraph 38-190(3)(c)(iii) applies and paragraph 38-190(3)(c)
is not satisfied.

81C See paragraph 121A of this Ruling and paragraphs 230 to 332 of GSTR 2004/7.
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464. Subsection 38-190(3) does not negates the GST-free status of the supply covered
by item 2.

Note: the Australian firm must be able to ascertain, based on information and evidence
available to it, that subparagraph 38-190(3)(c)(iii) applies. (See paragraph 136F of this

Ruling.)
465. [Omitted.]

Example 18 — supply of stevedoring services made and provided to a non-resident

466. A non-resident shipping company contracts with an Australian stevedore company
to supply stevedoring services (that is, loading or unloading ships) to it when its ships are
at Australian ports. The non-resident shipping company does not carry on business in
Australia either through a place of business of its own or through an agent acting on its
behalf.

Iltem 2

467. The supply of stevedoring services is made to the non-resident shipping company
that is not in Australia when the loading and unloading services are performed. The supply
of stevedoring services is not a supply of work physically performed on goods.®? The
supply satisfies the requirements of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

468. The supply of stevedoring services by the Australian stevedore company to the
non-resident shipping company is a supply under an agreement entered into with a non-
resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)
Not providedBrovided to another entity

469. The Australian stevedore company loads and unloads the ships for the non-
resident shipping company at Australian ports. It is the ship of the shipping company that is
loaded and unloaded. The involvement of the employees does not alter the nature of the
supply which is to load and unload the ships of the non-resident shipping company. The
supply of stevedoring services is provided to the non-resident shipping company. The
actual flow of stevedoring services is to the shipping company, not the employees of the
non-resident shipping company who are present when the ship is loaded and unloaded
and may help to facilitate the loading and unloading process. Paragraph 38-190(3)(b) is
therefore not satisfied.

470. Subsection 38-190(3) does not negate the GST-free status of the supply covered
by item 2. It is not necessary to consider paragraph 38-190(3)(c).

82 Refer to paragraphs 59 to 64 of GSTR 2003/7.
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Determining whether a supply is provided to an agent
471. i : :

Example 19 — supply of legal services made and provided to a non-resident
individual

472. An Australian solicitor acting as agent for a non-resident individual engages an
Australian barrister to supply legal services to the non-resident individual on an
immigration matter. The individual is not in Australia when the legal services are performed
and the supply is not directly connected with real property situated in Australia.

Iltem 2

473. The supply of legal services by the barrister is made to the non-resident individual
(principal) through the solicitor, as agent for the non-resident. The presence in Australia of
the solicitor does not mean that the non-resident individual is in Australia for the purposes
of item 2.8* The supply by the barrister to the non-resident individual meets the
requirements of item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

474. The supply of legal services by the barrister to the non-resident individual is a
supply under an agreement entered into indirectly with a non-resident (that is, through the
resident agent). Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)
Not providedBrovided to another entity

475. What is being supplied is advice on immigration matters conceming the non-
resident individual. The barrister has been engaged by the Australian solicitor, on behalf of
the non-resident individual, to provide advice to the non-resident individual. The legal
services are provided to the non-resident, not the agent. The supply by the barrister to the
non-resident individual is both made and provided to the non-resident, through the solicitor
as agent. The supply by the barrister is neither made nor provided to the solicitor.
Paragraph 38-190(3)(b) is therefore not satisfied.

476. Subsection 38-190(3) does not neqate the GST-free status of the supply covered
by item 2. It is not necessary to consider paragraph 38-190(3)(c).Stubsection-38-190(3)

Note: even if the supply was provided to the Australian solicitor in Australia, the supply will
be GST-free if paragraph 38-190(3)(c) is not satisfied. The supply of legal services is not an
input taxed supply and subparagraph 38-190(3)(c)(i) will apply if the Australian solicitor

83 [Omitted.ta-th

STR 2004/7, at paragraphs 204 to 21

3.

A
84 Refer to G

Draft Goods and Services Tax Ruling GSTR 2005/6DC Page 97 of 170



Draft Goods and Services Tax Ruling

GSTR 2005/6DC

Page status: draft for comment

would have been an Australian-based business recipient of the supply, if the supply had
been made fto it.

478. [Omitted.]The supply by the solicitor to the non-resident individual meets the
. - 2 andlis. therefore. ! b >
Subsection 38-190(3)
479. |Om|tted |Ihesuppl%e#seﬂﬁee&by—mese#eﬁept&me—ﬁen-res+denpmdﬂﬁdu#l&a

483. [Omitted.]Considerthe-following-example-

Example 21 — supply of training services made to a non-resident partnership and
provided fo a partner in Australia

484. A partner in a non-resident partnership contracts, on behalf of the partnership, for
the supply of ‘Managing for today and tomorrow’ training to all newly appointed partners.
The training course is supplied by a training company through an enterprise it carries on in
Australia and is conducted in Australia. The non-resident partnership does not carry on
business in Australia either through a place of business of its own or through an agent

acting on its behalf. The-training-course-is-conducted-in-Australia-

484A. The training company confirms, through neqotiating the terms of the supply, that
the participants in the training course are partners of the partnership, which carries on an
enterprise outside Australia.

85 [Omitted.|Referto-subsection184-5(1):

Draft Goods and Services Tax Ruling GSTR 2005/6DC Page 98 of 170



Draft Goods and Services Tax Ruling

GSTR 2005/6DC

Page status: draft for comment

Iltem 2

485. The supply of training services is made to a non-resident partnership that is not in
Australia when the training services are performed. The supply satisfies the requirements
of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

486. The supply of training services to the non-resident partnership is a supply under an
agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)

(i) Provided to another entity

487. The training services are provided to each partner as the partners are the persons
that are trained. (See the discussion of flight training services in Example 15 at
paragraphs 442 to 449 of this Ruling.)

(if)_Provided to that other entity in Australia

488. The partners are required to physically attend training in Australia. As their
presence in Australia is integral to the performance of the supply, the supply is provided to
another entity, (that is, each partner) in Australia.

Paragraph 38-190(3)(c)

488A. The supply of training services is not an input taxed supply. The training services
are provided to partners in their capacity as officers of the partnership.®®* The partnership
is the recipient of the supply and its acquisition is solely for a creditable purpose and is not
a non-deductible expense. Accordingly, subparagraph 38-190(3)(c)(iii) applies and
paragraph 38-190(3)(c) is not satisfied.

489. Subsection 38-190(3), therefore, does not negates the GST-free status otherwise
applicable to the supply of training services covered by item 2.

Note: the Australian training company must be able to ascertain, based on information and
evidence available to it, that subparagraph 38-190(3)(c)(iii) applies. (See paragraph136F

of this Ruling.

490. [Cmitied [Aedihethorsiinlone the oonlicalion of cubeoclion 20 J000 1 o oy
Shonersoladoconde cn the nolies o fihe sonle

491. [Omitted.]Contrastthefollovwing-example:

Example 22 — supply of legal services made and provided to a non-resident
partnership

492. The partnership carries on business in New Zealand. Central management and
control of the partnership is in New Zealand. The partnership is a non-resident partnership

85A Section 195-1 and subsection 9AD(3) of the Corporations Act 2001.
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for Australian GST purposes.® All the activities of the partnership are currently conducted
outside Australia.

493. The partnership is contemplating the acquisition of commercial real property in
Australia. The partners request legal advice from an Australian law firm on foreign
ownership requirements in Australia.

494. One of the partners comes to Australia to engage and consult with the Australian
law firm about the proposed acquisition. The partner is in Australia when the supply of
legal services is performed. As the partner acquires the legal services in his or her
capacity as partner, this is an acquisition made by the partnership for Australian GST
purposes.®’

Iltem 2

495. The supply made by the Australian law firm to the non-resident partnership satisfies
the requirements of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

496. The supply of legal advice by the Australian law firm to the non-resident partnership
is a supply under an agreement entered into with a non-resident. Paragraph 38-190(3)(a)
is therefore satisfied.

Paragraph 38-190(3)(b)
Not providedBrovided to another entity

497. What is being supplied is advice on foreign ownership requirements impacting on
the partnership in relation to a potential property acquisition by the partnership in Australia.
The advice is about the affairs of the partnership. The presence of the partner in Australia
to consult with the law firm does not alter the nature of the supply. The supply of legal
advice is made and provided to the partnership. The supply is not provided to another
entity._ Paragraph 38-190(3)(b) is therefore not satisfied.

498. Subsection 38-190(3) does not negate the GST-free status of the supply covered
by item 2. It is not necessary to consider paragraph of 38-190(3)(c).

Note: even if the supply was provided to the partner in Australia, the supply would be GST-
free because paragraph 38-190(3)(c) would not be satisfied. The supply of advice is not an
input taxed supply and subparagraph 38-190(3)(c)(iii) applies. (See Example 21 at
paragraphs 484 to 489 of this Ruling.)

86 Refer to GSTR 2004/7 at paragraphs 146 to 157.
87 Subsection 184-5(1).
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Subsection 38-190(3)
506. |Om|tted |Ihe—supp#y¢eﬁa+F#meﬂbthhe—AHstFa#aﬁtelewsmn—HetweFk—te~the
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549. [Omitted.[Sub ' 8 190(3) does-hrot-neq
e
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A Iv_of " .
555. [Omitted.]Bependi

556. [Omitted.]Censiderand-contrastthefollowing-two-examples:
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559. [Omitted.]Fhe-issue-considered-below-is-the-GSTtreatmentof the-aceounting
. ioe by the ; e fi NR Co.

ftem2
560. |Om|tted |Ihe—supp#y¢eﬁaeeeummg—seﬁwees—by—me—Aus#a#an—aeeeem%mg—#Fm4s
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" Ivof advertisi .
571. [Omitted.]Pependi
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Subsection-38-190(3)
576.
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586. [Omitted.]Aust-Ge-s-in-Australia-when-the-services-are-performed—Asthe-services

Of-A o in- A [ a¥a) a¥a a) dvarticing arviea s nrovided
O 2 O 2 ana; HPPpH/-61-aay g ’ broviaea

587. [Omitted.|Subsection-38-190(3)}-negatesthe-GSTfree-status-of the-supply-covered
e

. I of telep] booki :

590. [Omitted.[Hrans-Europe-does-not-carr-on-businessin-Australia-eftherthrough-a
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593. [Omitted.]What is being supplied is a service of operating a telephone
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602. [Omitted.]Subsection-38-190(3)}-appliesand-the-GST-freestatus-of-the-supply

A Iv_of testi .
603. |Om|tted Hn—the—fe”exmng—example—hawng—rega@—te—a”—theiaet&ané

90 [Omitted.|Referte- GSTR 2003/7 at paragraphs68-to73:
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Ssumpbretascsamblrcoprecs
612. [Omitted.]Pepending-on-the-e

613. [Omitted.]Censiderand-contrastthefollowingthree-examples:

615. [Omitted.|UK-Go-contracts-with-Aus-Engineering-to-assemble-the-furniture-in

-4 alian-customer-has-specified-and-pai he-furniture-to-be-assemblea

91 [Omitted.]Division-23-
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92 [Omitted.]Division-23-
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9 [Omitted.]Division-23-
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Part VIl —apportionment

631.

634. [Omitted.]
635. [Omitted.]Fhi i isi i
T o

Apportionment

Example 40 — supply provided in part to a non-resident subsidiary and in part to an
Australian subsidiary

636. NZ Co is a non-resident parent company which has a subsidiary company in
Australia and a subsidiary company in New Zealand. NZ Co does not carry on business in
Australia either through a place of business of its own or through an agent acting on its
behalf. The subsidiary entities have no presence outside of New Zealand or Australia
respectively._The Australian subsidiary is not registered or required to be reqgistered for
GST.

637. The non-resident parent company engages an Australian management consultant
company, AMC, to assist each subsidiary company in restructuring its operations. The
restructuring operations are required to be effected by each subsidiary to achieve cost
savings and efficiency gains.

Iltem 2

638. The supply of management consultancy services by AMC is made to NZ Co, a non-
resident company that is not in Australia when the consultancy services are performed.
The supply satisfies the requirements of item 2 and is, therefore, a supply covered by

item 2.

94 [Omitted.]R
Seserdenmacak
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Paragraph 38-190(3)(a)Subsection-38-190(3)

639. The supply of consultancy services by AMC is a supply under an agreement
entered into with a non-resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)

(i) Provided to another entity

640. The consultancy work is undertaken by the consultant with each of the subsidiaries.
The management consultant consults with each subsidiary in turn.to-restructure-its

coombionslo sl ool pondnes cncl o icio oo coing.

641. The nature of the service is such that the supply is provided to each subsidiary. The
actual flow of the services is to each subsidiary. The supply is, therefore, provided to
another entity, each subsidiary, and not the non-resident parent company.

(ii) Provided to that other entity in Australia

642. The New Zealand subsidiary is not in Australia and therefore the services are not
provided to that subsidiary in Australia._Therefore, to the extent the supply of consultancy
services are provided to the New Zealand subsidiary, paragraph 38-190(3)(b) is not
satisfied. It is not necessary to consider paragraph 38-190(3)(c).

643. The Australian subsidiary is in Australia when the services are performed. That part
of the supply that is for the purposes of NZ Co’s Australian subsidiary is provided to that
subsidiary in Australia. The supply is provided to another entity in Australia to the extent
that the supply is provided to the Australian subsidiary. Therefore, to the extent the supply
of consultancy services are provided to the Australian subsidiary, paragraph 38-190(3)(b)
is satisfied and it is necessary to consider paragraph 38-190(3)(c).

Paragraph 38-190(3)(c)

643A. The supply of consultancy services is not an input taxed supply and none of
subparagraphs 38-190(3)(c)(i) to (iii) apply. As the Australian subsidiary is not registered
for GST, it would not have been an Australian-based business recipient of the supply if the
supply had been made directly to it. To the extent that the supply is provided to the
Australian subsidiary, paragraph 38-190(3)(c) is therefore satisfied.

644. Therefore, subsection 38-190(3) negates the GST-free status of that part of the
supply that is provided to the Australian subsidiary. The consideration for the supply is
therefore required to be apportioned between the GST-free part of the supply (that part of
the supply which is provided to the New Zealand subsidiary), and the taxable part of the
supply (that part of the supply that is provided to the Australian subsidiary).

645. [Omitted.]Apportionmen also-arise he-supply nrovid

9 [Omitted.|Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:
9 [Omitted.|Assuming-thattherequirements-of section-9-5-are-ctherwise-satisfied:
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GST-free.
646. |[Omitled. Hrisisilustatod byrthe folloviing o commples.

Example 41 — supply provided to a non-resident individual in Australia for part of the
time over which the services are performed

647. Tom, a non-resident individual, holidaying in Australia, falls over while shopping in
a store in Australia. While in Australia, Tom seeks legal advice from an Australian legal
firm contracted for by his parents in New Zealand. Tom’s parents are not in Australia when
the legal services are performed. The legal firm, on behalf of Tom, writes to the shopping
centre seeking out-of-pocket expenses and an amount for pain and suffering. Tom returns
to New Zealand before the claim is settled. Further contact with the legal firm occurs from
New Zealand.

Iltem 2

648. The supply of legal services is made to a non-resident, the parents, who are not in
Australia when the legal services are performed. The supply satisfies the requirements of
item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

649. The supply of legal services by the Australian legal firm to Tom’s parents is a
supply under an agreement entered into with a non-resident. Paragraph 38-190(3)(a) is
therefore satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

650. What is being supplied is a service of seeking, on Tom’s behalf, compensation
resulting from an accident in Australia. The nature of the service is such that the supply is
provided to another entity, Tom.

(ii) Provided to that other entity in Australia

651. Tom is a non-resident who is in Australia when part of the services is performed. As
the need for the supply arises from Tom’s presence in Australia, the supply is provided to
Tom while he is in Australia. Once Tom returns to New Zealand, Tom is not in Australia
when the services are performed. Paragraph 38-190(3)(b) is satisfied to the extent the
supply is provided to Tom while he is in Australia.

Paragraph 38-190(3)(c)

651A. The supply of legal services is not an input taxed supply and none of
subparagraphs 38-190(3)(c)(i) to (iii) apply. Paragraph 38-190(3)(c) is therefore satisfied.
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652. Subsection 38-190(3) only neqates the GST -free status of the supply covered by
item 2 in part. The part of the supply that is provided to Tom in Australia is the taxable part
of the supply. The part of the supply that is provided to Tom when he is not in Australia is
GST-free. The consideration for the supply is therefore required to be apportioned
between the GST-free part of the supply and the taxable part of the supply.

[Omitted.]Hew

657. |[Onitled |Fresoophrofmarolracoarebhcondcos Dy the Anslalinn rocooreh

97 [Omitted.|Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:
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i) Provided-to-t ! i ) ;
659. =

98 [Omitted.|Assuming-that therequirements-of section-9-5-are-ctherwise-satisfied:
98A [Omitted.](1949) 78 CLR 47
988 [Omitted. See—Renpwen—ﬁn—(—'l-Qélgé—ZS—GI:R—#atég

98C [Omitted.]S
98D [Omitted.]S
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98E [Omitted.]R

Sserdenmacak
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669. [Omitted.]

99 [Omitted. Refer—te—@SlR—Z@Q#S—at—paFagﬁaphs—QQ—teM%
100 Omltted R A

101 [Omitted.]S
basis-
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Sabseeﬁen%—ﬁgé)(s)
683.

103 Omltted Assunmng#&a%the—mqa#emems—eﬁseehen—g—é—a;eethenwse—sahsﬂed-
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Example 45 — supply provided to a non-resident individual in Australia for part of the
time when the legal services are performed

693. William, an English tourist, is injured while on holidays in Australia. While in
Australia recovering from his injuries, William’s parents, who are non-residents, engaged
Simon, a solicitor, to seek compensation on behalf of William.

694. The case took 3 months to finalise. During the first month (April 2005) while William
was in Australia, he met with Simon and discussed his case. Simon also commenced
action on behalf of William. William continued his holiday returning home to England at the
end of the first month (April 2005). Subsequently, William travelled to Australia to attend a
mediation conference on 20 June 2005. William met with Simon prior to and after the
conference. The matter was settled as a result of the conference.

695. Simon’s hourly rate is $200 (plus GST (if any)) and he bills clients on a monthly
basis for work done during the month. He accounts for GST quarterly and on a cash basis.

696. Simon receives the following payments for his services to William:
Table 2: Facts for Example 45

Payment date Amount Hours billed
15 May 2005 $7,480 34
(for services provided in April while William (including $680

was in Australia) GST payable)

17 June 2005 $2,600 13
(for services provided in May while William (no GST payable)

was not in Australia)
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Payment date Amount Hours billed
20 July 2005 $2,100 10
(for services provided in June while William (including $100 (5 hours
was in Australia for part of the time and GST) attributable to the
outside Australia for part of the time) period when
William was in

Australia)

Item 2

697. The supply of legal services is made to non-residents who are not in Australia when
the services are performed. The supply satisfies the requirements of item 2 and is,
therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

698. The supply of legal services by Simon to the parents is a supply under an
agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)

(i) Provided to another entity

699. What is being supplied is a service of seeking, on behalf of William, compensation.
The nature of the service is such that the supply is provided to William (as required).

(ii) Provided to that other entity in Australia

700. William is a non-resident who is in Australia when part of the services are

performed. As the need for the supply arises from William’s presence in Australia, the
supply is provided to William in Australia while he is in Australia. Paragraph 38-190(3)(b) is
satisfied to the extent the supply is provided to William while he is in Australia.-Fhe-stipply

m-—n-A

Paragraph 38-190(3)(c)

700A. The supply of legal services is not an input taxed supply and none of
subparagraphs 38-190(3)(c)(i) to (iii) apply. Paragraph 38-190(3)(c) is therefore satisfied.

Apportionment

700B. Subsection 38-190(3) neqgates the GST-status of the supply covered by item 2 to
the extent the supply is provided to William while he is in Australia.

701. As Simon accounts for GST on a cash basis, GST payable on the supply of legal
services is attributable to a tax period to the extent that the consideration is received in that
tax period. Therefore the consideration received in a quarterly tax period for the supply of
the legal services must be apportioned on a reasonable basis to the extent that the supply
is provided to William in Australia during that quarterly tax period.
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Quarterly tax period ended 30 June 2005

702. The need for the legal services arises from William’s presence in Australia. William
is provided with legal services while in Australia in April 2005. The part of the supply
performed during this time is therefore the taxable part of the supply. However, the supply
is not provided to William in Australia to the extent that William is not physically located in
Australia (that is, May 2005). Therefore the supply performed in the quarterly tax period
ending 30 June 2005 is partly taxable'®* and partly GST-free.

703. The circumstances of this supply are such that a time basis is a reasonable basis
on which to apportion the consideration, that is, using the hours billed while William is in
Australia (34 hours x $200 = $6,800) as a proportion of the total hours billed for that tax
period (47 hours x $200 = $9,400) to work out the value of the taxable part of the supply.

704. The GST attributable to the tax period ended 30 June 2005 is calculated as follows:
Value of the taxable part: (34* + 47**) x $9,400*** = $6,800
GST payable: $6,800 x 10% = $680
Consideration payable: $9,400 + $680 = $10,080

* Number of hours billed during the period the supply is provided to William in Australia
and to which the consideration received relates

** Total number of hours billed in the period to which the consideration relates

*** Consideration (excluding GST) received in the tax period

Quarterly tax period ended 30 September 2005

705. There is also GST payable on the supply for the quarterly tax period ending

30 September 2005. The consideration received in that tax period includes consideration
for services that are performed when William is in Australia and consideration for services
performed while William is not in Australia. The supply is taxable to the extent that the
supply is provided to William in Australia. To work out the value of the taxable part of the
supply, it is necessary to apportion the consideration on a reasonable basis.

706. William is in Australia attending the mediation conference. William’s presence in
Australia is integral to the provision of the supply. That part of the supply is provided to
William in Australia and is the taxable part of the supply. The circumstances of this supply
are such that a time basis is a reasonable basis on which to apportion the consideration
that is, using the hours billed while William is in Australia (5 hours x $200 = $1,000) as a
proportion of the total hours billed for that tax period (10 hours x $200 = $2,000) to work
out the value of the taxable part of the supply.

707. The GST attributable to the tax period ended 30 September 2005 is calculated as
follows:

Value of the taxable part: (65* + 10**) x $2,000*** = $1,000
GST payable: $1,000 x 10% = $100
Consideration payable: $2,000 + $100 = $2,100

104 Assuming that the requirements of section 9-5 are otherwise satisfied.
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* Number of hours billed during the period the supply is provided to William in Australia
and to which the consideration received relates

** Total number of hours billed in the period to which the consideration relates
*** Consideration (excluding GST) received in the tax period

105 [Omitted.]R
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710. [Omitted.]

Sormsle s st len e
711.  [Omitted.]\We-di

mrnsles

the Australian customer.
715. [Omitted.]This is shown in diagrammatic form as follows:
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Non-resident supplier
(first supplier)

Supply of services

(contractual flow)

Australian Provision of services Australian
Supplier (actual flow) »  customer
(second
sunnliar)

The-cf : | pat o e by 8 - ;
716. [Omitted.]The non-resident (first supplier) is obliged to supply services (for

ort service o-the- Ay alian-cuy

|.| . n | I. ;
721: | mi.tted.|Eu#heP#4heﬁ¥sL&*ppheFaﬁaP@esiepa%eeend—a+ppheHe%ppW—a
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722. [Omitted.]The supply of services by the non-resident to the Australian customer is
L with 2 ! I . : in p
(paragraph-9-25(5)a))-

N . .

725.  |[Onmilled Hthestherreauiemeniciormaldnsatoseblo cnpoly oo el the cronly
b 4 o he A ! . bl by

Fhesseepssusplior
The ol : | pat 4 v by the A ; ;
796 : . .-

106 [Omitted.]Section-9-5-
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. it ;

728.  |[Dinilied Heespesben the Sostolion coolior o coppasiaclyiin fustolle o0 the
e ‘ in ) liat h-0-25(5)(a)).

729. [Omitted ]Ihe—s&pply—e#sewrees—by%he—kas#ahan—st&plepmnade%ﬁa—nen—

Subcontract arrangements and global supplies

Example 46 — supply of accounting services to a non-resident entity subcontracted
fo another supplier

733. A non-resident company contracts with an Australian accounting firm for the supply
of accounting services. The contract stipulates that the accounting services are required to
be prowded to a GST—reQIstered Australian subsidiary of the non- reSIdent company. +he

- The non- res:dent does not cany on busmess in
Australia either through a place of busmess of its own or through an agent acting on its
behalf. The Australian accounting firm subcontracts with another Australian supplier to
provide the accounting services to the Australian subsidiary.

734. The facts are shown diagrammatically as follows:

107 [Omitted.
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Diagram 2: Facts for Example 46

Supply of

AUSTRALIAN accounting services NON
ACCOUNTING RESIDENT

. FIRM . (contractual flow) COMPANY
(First supplier)

Supply of accounting services
(Contr’actua/ flow)

SECOND Provision of
AUSTRALIAN accounting services AUSTRALIAN

SUPPLIER (actual flow) SUBSIDIARY

735. The issue considered below is the GST treatment of the accounting services
supplied by the Australian accounting firm to the non-resident company.

Iltem 2

736. The supply of accounting services is made by the Australian accounting firm to the
non-resident company that is not in Australia when the services are performed. The supply
satisfies the requirements of item 2 and is, therefore, a supply covered by item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

737. The supply of accounting services by the Australian accounting firm to the non-
resident company is a supply under an agreement entered into with a non-resident.
Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

738. Under the agreement, the accounting services are required to be provided to
another entity, the Australian subsidiary. The fact that the service is provided to the
Australian subsidiary by a subcontracted supplier does not, in our view, transform the
nature of the supply from a supply of accounting services to the supply of an arranging
service. The supply by the Australian accounting firm is made to the non-resident company
but is required to be provided to the Australian subsidiary.

(ii) Provided to that other entity in Australia

739. The Australian subsidiary is in Australia when the thing supplied is done. As the
supply is for the purposes of the Australian subsidiary in Australia, the supply is, therefore,
required to be provided to another entity (that is, the Australian subsidiary) in Australia.
Paragraph 38-190(3)(b) is therefore satisfied.
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Paragraph 38-190(3)(c)

739A. The supply of accounting services is not an input taxed supply. The Australian
subsidiary is reqgistered for GST, carries on an enterprise in Australia and its acquisition is
not of a private or domestic nature. Therefore, the Australian subsidiary would be an
Australian-based business recipient of the supply if the supply had been made to it. As
subparagraph 38-190(3)(c)(i) applies, paragraph 38-190(3)(c) is not satisfied.

740. Subsection 38-190(3) does not negate-negates the GST-free status otherwise
applicable to the supply of accounting services covered by item 2.

Note: the Australian accounting firm must be able to ascertain, based on the information
and evidence available to it, that subparagraph 38-190(3)(c)(i) applies. (See paragraph
136F of this Ruling.)

741. [Omitted.]

Example 47 — supply of an arranging service to a non-resident entity

742. An events organiser in Australia enters into a contract with a non-resident parent

(an individual) to supply arranging serwces for the non reSIdent S son’s forthcom/nq
wedding in Australia.Ar-even A

743. The events organiser has dealt with Aus Design in the past and arranges for
contracts to be made between Aus Design and the non-resident parent for the supply of
the design services for the wedding invitations. Under this contract, Aus Design is required
to provide design services for the wedding invitations to the non-resident’s son in Australia.
Aus Des:qn liaises with the non-resident’ s son in Austral/a in relation to all aspects of the

744. The facts are shown diagrammatically as follows:

Draft Goods and Services Tax Ruling GSTR 2005/6DC Page 139 of 170



Draft Goods and Services Tax Ruling

GSTR 2005/6DC

Page status: draft for comment

Diagram 3: Facts for Example 47

AUSTRALIAN- )
RESIDENT SUPP'Y of arranging NON-RESIDENT
EVENTS — serwces.made and b parent of an
ORGANISER provided to Australian-resident
COMPANY individual
Supply of design
services made
/ Australian-
AUSDESIGN |——— Supply |  resident
provided to individual (in
Australia)

The supply by the Australian events organiser to the non-resident parent

745. The supply made by the events organiser to the non-resident parent is the supply
of an arranging service. The events organiser has been engaged to specifically arrange for
a supply of design-services to be made to the non-resident by an appropriate supplier.

Iltem 2

746. The supply of the arranging service by the Australian events organiser is made to a
non-resident parent that is not in Australia when the arranging services are performed. The
supply is not a supply of work physically performed on goods situated in Australia when
the work is done nor a supply directly connected with real property situated in Australia.
The supply satisfies the requirements of item 2 and is, therefore, a supply covered by

item 2.

Paragraph 38-190(3)(a)Subsection-38-190(3)

747. The supply of arranging services by the Australian events organiser to the non-
resident parent is a supply under an agreement entered into with a non-resident.
Paragraph 38-190(3)(a) is therefore satisfied.

Paragraph 38-190(3)(b)
(i) Not providedProvided to another entity

748. What is being supplied is the service of arranging for a supply to be made to the
non-resident. The Australian events organiser arranges for Aus Design to make a supply
of design services to the non-resident parent. The actual flow of the arranging services is
to the non-resident parent. The supply of the arranging service is not provided to another
entity._Paragraph 38-190(3)(a) is not satisfied.

749. Subsection 38-190(3) does not negate the GST-free status of the supply covered
by item 2. It is not necessary to consider paragraph 38-190(3)(c).
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The supply by Aus Design to the non-residentSupply-of-design-services-made-and
dod by Aus Desi ! —

750. The supply made by Aus Design to the non -resident parent is the supply of a
desrqn servrce A y VEYY '

Iltem 2

751. The supply of services made by Aus Design are to the non-resident parent who is
not in Australia when the design services are performed and the supply is not a supply of
work physically performed on goods situated in Australia when the work is done, nor a
supply directly connected with real propertv sn‘uated in Australia. Therefore the supp/v is
covered bv item 2. y

Paragraph 38-190(3)(a)

752. The supply of design services by Aus Design to the non-resident parent is a supply
under an agreement entered into with a non-resident. Paragraph 38-190(3)(a) is therefore
satisfied.

Paragraph 38-190(3)(b)
(i) Provided to another entity

753. The design services are required to be provided to the non-resident’s son. The

supp/v, althouqh made to a non- resrdent is provrded to another entity, the son. What—rs

(ii) Provided to another entity in Australia

753A. The son is a resident individual who is physically in Australian when the services
are performed. The supply is provided to the son in Australia. Paragraph 38-190(3)(b) is
satisfied.

Paragraph 38-190(3)(c)

753B. The supply of design services is not an input taxed supply and none of the
subparagraphs 38-190(3)(c)(i) to (iii) apply. Paragraph 38-190(3)(c) is therefore satisfied.

754. Subsection 38-190(3) negates dees-rotnegate-the GST-free status of the supply

covered by item 2. Fhe-supply-satistiestherequirements-ofitem-2-and-is—thereforea
e
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755. [Omitted.]

758. [Omitted.]
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18 . — .
Clobal- supply of audit services-involving due
10 . — .
Slobal supply oftaxation services involving
0 5 ﬁ . .
&1 5 ﬁ . Foord

Global v of audi .
761. i

Example 48 — supply of global audit services

762. A US-resident parent company, US Co, engages a US accounting firm to supply
audit services to the world-wide company group. The US accounting firm charges US Co
on a monthly basis for services rendered in the immediately preceding month. Neither US
Co, nor the US accounting firm, carry on business in Australia through a place of business
of its own or through an agent acting on its behalf.

763. Aus Sub, a GST-reqistered Australian subsidiary of US Co, requires audit services
— in particular a due diligence service for a possible business acquisition. The US
accounting firm contracts with an Australian-resident accounting firm for the provision of
audit services to Aus Sub.

764. The facts are illustrated as follows:
Diagram 4: Facts for Example 48

Supply of world-wide

us audit services

ACCSIL;'I‘\]’ITlNG (Contractual flow) us co
Supply of audit services Supply of audit services
(Contractual flow) (Contractual flow)
| Provision of
audit
AUSTRALIAN services
ACCOUNTING (Actul flow) > AUS SUB
FIRM

Draft Goods and Services Tax Ruling GSTR 2005/6DC Page 143 of 170



Draft Goods and Services Tax Ruling

GSTR 2005/6DC

Page status: draft for comment

765. US Co is billed by the US accounting firm for the audit services provided to the
Australian subsidiary. US Co charges Aus Sub for the cost of the audit.

Supply by US accounting firm to US Co

766. The US accounting firm is engaged to provide audit services to the world-wide
group of US Co. The US accounting firm has affiliates throughout the world with the
expertise to carry out country-specific audits. As and when a foreign subsidiary requires
audit services, US accounting firm subcontracts the performance of that service to an
affiliate in the relevant foreign country.

ol | n Iy by LS ine fi US.C
767. The character of the supply by US accounting firm to US Co is a service. The US
accounting firm is engaged to supply audit services. The exact nature of the supply

depends on the facts and circumstances of the particular audit. In this example, a due
diligence service is to be carried out for Aus Sub.

768. The fact that the US accounting firm subcontracts this part of the audit service to
another supplier, the Australian accounting firm, does not alter the character and nature of
the service supplied by the US accounting firm to US Co. The supply remains the supply of

audit services. reiorporaoranhe o le rEE for o diconccion of cubconimel oo oo menliol
—mosbeoeb o commsee ot e Loce o o0 o e Lo

769. The supply by the US accounting firm of audit services to US Co is not connected
with Australia, even though it is partly done in Australia, because of item 2 of subsection 9-
26(1). The US accounting firm is a non-resident that does not carry on an enterprise in
Australia, and the recipient is a non-resident that acquires the thing supplied solely for the

purpose of an enterpr/se that /t carries on outside Austral/a Ihe%hmg,—theauéﬁ—se%ee—rs

Hneler—panag%aph—g—%(—t}%a—}

N . .
770. |Om|tted lmmw%m%%%ﬁm%m#wmmwﬁ

108 [Omitted.]Fhis+
GSTR2000/34-
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774. |Om|tted |Ihe—s&pply—e#a&dﬂ—seﬂﬂees—by—the—u&aeeemmng—ﬁ¥m4e—u&€&|&a

Supply by Australian accounting firm to US accounting firm

Iltem 2

778. The supply of audit services is made by the Australian accounting firm to the US
accounting firm, a non-resident that is not in Australia when the audit is performed and the
supply is not a supply of work physically performed on goods situated in Australia when
the work is done, nor a supply directly connected with real property situated in Australia.
The supply satisfies the requirements of the item and is, therefore, a supply covered by
item 2.

Paragraph 38-190(3)(a)

779. The supply of audit services by the Australian accounting firm to the US accounting
firm is a supply under an agreement entered into with a non-resident. Paragraph 38-
190(3)(a) is therefore satisfied.
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Paragraph 38-190(3)(b)

(i) Provided to another entity

780. The contractual flow of audit services is to the US accounting firm. The actual flow
is to another entity, Aus Sub. The audit service is required to be provided to Aus Sub. The
supply is therefore provided to another entity, Aus Sub.

(ii) Provided to that other entity in Australia

781. The Australian subsidiary, Aus Sub, is in Australia when the service is performed.
The supply is for the purposes of the Australian subsidiary in Australia. The supply by the
Australian accounting firm to the US accounting firm is made to the US accounting firm but
provided to Aus Sub in Australia. Paragraph 38-190(3)(b) is therefore satisfied.

Paragraph 38-190(3)(c)

781A. The supply of audit services is not an input taxed supply. The supply is provided to
the Aus Sub, an entity that is reqgistered for GST, carries on an enterprise in Australia, and
does not acquire the services for a private or domestic purpose. Accordingly, Aus Sub
would have been an Australian-based business recipient of the supply if the supply had
been made fo it and subparagraph 38-190(3)(c)(i) applies. Paragraph 38-190(3)(c) is
therefore not satisfied.

782. Subsection 38-190(3)_does not negates the GST-free status of the supply of audit
services by the Australian accounting firm to the US accounting firm and covered by
item 2.

Note: the Australian accounting firm must be able to ascertain, based on the information
and evidence available to it, that subparagraph 38-190(3)(c)(i) applies. (See
paraqgraph136F of this Ruling.)

Supply by US Co to Aus Sub

783. US Co charges Aus Sub for the cost of the audit service by making a cost
allocation to Aus Sub. The cost allocation covers the audit service and associated
administrative and management costs.

Identifying a supply to Aus Sub

784. US Co provides audit services (through subcontract arrangements) to Aus Sub to
meet an identified need of Aus Sub. The service is the audit of a business that Aus Sub is
acquiring pending a satisfactory due diligence report. US Co supplies audit services to Aus
Sub.

Alternative view

785. If the nature of the audit service is such that only a registered auditor can perform
those services, US Co is not a registered auditor and is, therefore, incapable of supplying
audit services to Aus Sub. The nature of the supply that US Co makes to its Australian
subsidiary is not that of audit services but of management services. US Co performs these
services outside of Australia and the supply of the services is, therefore, not connected
with Australia.
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786. We do not agree with this view. This situation is in our view no different to that of an
overseas supplier that subcontracts provision of a supply to a customer in Australia, to a
second supplier in Australia because the overseas supplier, while carrying on a business
of providing services of the requisite kind, does not have the resources or presence in
Australia to provide that service in Australia. In both cases, the nature of the supply by the
overseas supplier to the Australian customer remains the same. Subcontracting, for
whatever reason, does not, in our view, alter the character or nature of the identified

supply.

Supply not connected with Australia{paragraph-9-26{61a})
787. [Omitted.] , i Vi ,

787A. The supply of audit services by US Co to Aus Sub is performed in Australia, albeit

by subcontractors, but is not connected with Australia because of subsection 9-26(1). The
supplier, US Co, is a non-resident that does not carry on an enterprise in Australia, and the
recipient, Aus Sub, is an Australian-based business recipient of the supply.

787B. Therefore, it is not necessary to consider whether the supply of audit services by
the US Co to Aus Sub is a supply covered by item 2 or whether subsection 38-190(3)

applies.

787C. Aus Sub will need to consider the reverse charge in Division 84 if it does not
acquire the audit services solely for a creditable purpose.

Slobal by of . ices involvi . .
788. i

790. |[Omilled | Fhetwissaeccountine s oprapoosiortho-luctralion fooc rolin o Lo

wiss-Co—byan-Australian-resi

Nna /) ' ‘.‘.
S 2 aHa HOSIa a6 -

791. [Omitted.]Neither Swiss Co, nor the Swiss accounting firm, carry on business in

[ [
nroLan D aWa¥ il a no N alV.ViaWa nrollon N aan na-on hah
1 O G A G UG Ci i Ci G 7 Ci
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792. |Om|tted liﬁmem*ret&m—m—prepﬁed—mee#ee#y—b%theﬁas#aianaeeewﬁmg—#ﬁﬁ

793. [Omitted.]Sw#
a-costallocationto-Aus-Sub-

794. [Omitted.]
. ol f itabl .

Supply of arranging
for world-wide tax

return preparation
services made and
SWISS provided to SWISS
ACCOUNTING (contractual and g co
FIRM actual flow)

Supply of arranging tax
Supply of an obligation made return preparation services
and provided to made and provided to
(contractual and actual flow) (contractual flow)

|
Supply of tax return
AUSTRALIAN preparatlon serVIces
ACCOUNTING
FIRM (contractual and actual
flow)

z e oy S inafirm-to-Swiss-C.
795. |Om|tted| j j

797. [Omitted.]The Swiss accounting firm arranges with the Australian accounting firm
tor the A ; e i ! . . \is Surb.
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dentifyi !
798.

804. [Omitted.|Swiss-Go-charges-Aus-Sub-forthecostofthe-arranging-sersice-by
dentifyi ! \is Sl
805. [Omitted.|Swiss-CGo-supplies-an-arranging-servece-to-Aus-Sub—Pursuanttothat

806. [Omitted.]Sw4
need-of Aus-Sub-

Supp! it A g (sl 0rn-9-25(5))
807. ' '
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Division-84

[Omitted.]Uk 2 j o

Aus-Sub-
814. [Omitted.|Neither UK-CGo—northe-UK-accounting-firm—carry-on-business-in-Australia
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Supply of
UK world-wide
ACCOUNTING accounting services UK
FIRM (contractual flow) co
Supply of accounting services Supply of accounting services
(Contrctual flow) (ContracIal flow)
Provision of
accounting
AUSTRALIAN Services >
ACCOUNTING etuatfen
FIRM

Supply by UK ine frm-toll.C.

235 of GSTR 2000/31).
816. [Omitted.]Fo-the-extent-the-supply-is-not-connected-with-Australiaftis-outside-the

' ha A
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i) Provided ! .
820.

822. |[Dnmilled. | swbesaten 2000 nocaloo the G0 oo ololic ol ihe cnonle of

a¥dlaVa a¥a' fa) maaeo 1o 2 alla' a¥a U 'aViTakdTaVa m a¥a N\/aran b am
v ct O —FG—1FY - i GG g cti 1 O a5

823. | el heteeiele cecn s e o e e e e e
. ho LK e firmm,
ftem2

827. [Omilled |FreAustalionoubalidions e Sub fofa Anchraliowwhen the condeo o

5

828. [Omitted.|Subsection-36-190(3)-negatesthe-GST-free-status-ofthe-supply-covered
e

Supply-by UK -Co-to-Aus-Sub

829.

830. ;
need-of Aus-Sub-
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Suop! it A g b Q-25/5)(a))
831. ' '
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Supply of global data
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Services
IT Co (contractual & Co
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T Supply of software licences
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Aus Fin
Aus Services
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110 [Omitted.]Referto-paragraph-84-5(1)e):
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852.
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Division-84
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PARTIX leaislati I :

860. [Omitted.]

New Zealand

11 [Omitted.]Subsection11AR)-of the Goods-and -Services Tax-Act 1985(NZ).
112 [Omitted.]Subsection11AR)-of the Goods-and Services Tax-Act 1985(NZ).

"3 [Omitted. (—1—995)—1—7—%@—1—2—325—
4 Omltted New P

115 [Omitted.]New
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116 [Omitted.]Faxation{Annual- Rates & Remedial-matters) Bill-

17 [Omitted. Seehen—?—ef—PaFt—\LeLSehede#Heme—éeelse—Ia*AeHeaﬂada)—
118 [Omitted.]Reven
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19 [Omitted.|British-Airways-Ple [2000} BVC 2207, at 2209
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884. [Omitted.]ord-Millett-said:

120 [Omitted.]CH
400
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885. [Omitted.[Fhis-is-theratio-relied-on-in-Brtish-Airways—Thereference-by-Lord-Millett

121 [Omitted.]C4
122 [Omitted.]Yn

123 [Omitted.]CH
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124 [Omitted.]C4

406-
125 [Omitted.]C4

paragraph-86-
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890. [Omitted.]LerdJustice-Neuberger-concluded-that:
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. [Omitted.]

902. [Omitted.]in our view, Parcelforce’s supply under its contract with Plantiflor is made
Blantifl | ded to 1l _

903. [Omitted.] Hiew ,

130 [Omitted.]C4

e ]
131 [Omitted. /A
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904. [Omitted.]JAt paragraphs 713 to 755, Part VIl of the Explanation section we discuss

908. [Omitted.]

Commissioner of Taxation
26 March 2025

132 [Omitted.]Custom
e
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Appendix 1 — Explanation

0 This Explanation is provided as information to help you understand how the
Commissioner’s preliminary view has been reached. It does not form part of the proposed
binding public ruling.

909. This Ruling has been updated to:

o reflect the law following the amendments made by the Tax and
Superannuation Amendment (2016 Measures No. 1) Act 2016 (in particular,
the introduction of paragraph 38-190(3)(c))

. modernise and simplify the Ruling by deleting duplicated content in the
Explanation section and Examples.

910. When originally published, this Ruling provided many examples (51 in total)
illustrating the application of subsection 38-190(3) to a range of supplies covered by item
2. With the introduction of paragraph 38-190(3)(c), we consider that many of these
examples are no longer required and make the Ruling unnecessarily lengthy.

911. Following consultation on this draft update, we plan to withdraw the existing GSTR
2005/6 and issue this update as a new Ruling.'?

912. Given the volume of the changes, we consider that finalising this update as a new
Ruling will provide a clearer and more accessible final Ruling. However, we have made the
draft update available with major changes marked-up to provide transparency over the
changes.™*

133 All paragraphs, footnotes and examples will be consequently renumbered.
134 The marked-up changes can be viewed by accessing the PDF version of this Ruling.
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Appendix 2 — Your comments

913. You are invited to comment on this draft update. Please forward your comments to
the contact officer by the due date.

914. In particular, we invite your comments on our proposal to:

. delete the following examples from the existing Ruling — 4, 5, 16, 20, 23, 27,
28, 29, 30, 31, 32, 33, 35, 36, 39,42, 43, 44, 49, 50 and 51

° reposition the following examples with other examples that illustrate how to
determine whether a supply is provided to another entity (based on the
nature of the supply):

- Example 24 is now Example 4
- Example 25 is now Example 4A
- Example 26 is now Example 5
- Example 34 is now Example 5A
- Example 37 is now Example 5B
- Example 38 is now Example 5C
o withdraw GSTR 2005/6 and issue a new Ruling per this draft Ruling.

915. We also seek insight into the information and evidence you currently rely on to
determine whether paragraph 38-190(3)(c) is satisfied. For example, how do you
determine whether a supply you make is provided to an individual in their capacity as an
employee or officer for the purpose of determining whether subparagraphs 38-190(3)(c)(ii)
or (iii) apply?

916. A compendium of comments is prepared when finalising this Ruling and an edited
version (names and identifying information removed) is published to the Legal database on
ato.gov.au. Please advise if you do not want your comments included in the edited version
of the compendium.

Due date: 9 May 2025

Contact: Suchi De Silva

Email: Suchi.DeSilva@ato.gov.au
Phone: (03) 9275 9802
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