GSTD 2005/D1 - Goods and services tax: does a club,
association, trade union, society or co-operative
(‘association’) make a supply when it imposes a
non-statutory fine or penalty (‘'fine or penalty’) on a
member for a breach of the association's
membership rules?

This cover sheet is provided for information only. It does not form part of GSTD 2005/D1 -
Goods and services tax: does a club, association, trade union, society or co-operative

(‘association’) make a supply when it imposes a non-statutory fine or penalty (‘fine or penalty') on
a member for a breach of the association's membership rules?

This document has been finalised.



Draft Goods and Services Tax Determination

GSTD 2005/D1

FOI status: draft only — for comment Page 1 of 6

Draft Goods and Services Tax
Determination

Goods and services tax: does a club, association,
trade union, society or co-operative (‘association’)
make a supply when it imposes a non-statutory fine or
penalty (‘fine or penalty’) on a member for a breach of
the association’s membership rules?

Preamble

This document is a draft for industry and professional comment. As such, it represents the
preliminary, though considered views of the Australian Taxation Office. This draft may not be relied
on by taxpayers and practitioners as it is not a ruling for the purposes of Part IVAAA of the Taxation
Administration Act 1953. It is only final Taxation Determinations that represent authoritative
statements by the Australian Taxation Office.

1. No. There is no supply made by an association when it imposes a fine or penalty®
on a member for a breach of its membership rules. The payment of a fine or penalty
imposed by an association is not therefore consideration for a supply and a GST liability
does not arise for the association.

Background

2. A supply of membership by an association to an entity is a taxable supply if all the
requirements of section 9-5 of the A New Tax System (Goods and Services Tax Act) 1999
(GST Act) are met. In return for payment of the membership fee, a member is entitled to
the rights and privileges associated with being a member of the association and typically
agrees, either explicitly or implicitly, to abide by the rules of the association.

3. If a member refuses or neglects to comply with the rules of membership of an
association, or is found guilty of conduct unbecoming a member or prejudicial to the
interests of the association, the rules of the association may provide for a fine or penalty to
be imposed on that member. The fine or penalty imposed may be either monetary or
non-monetary (for example, suspension of rights and privileges) or a combination of both.

! We consider a non-statutory fine or penalty is a fine or penalty that has not been imposed under a law of the
Commonwealth, a State, a Territory or a foreign country. Further, it is a fine or penalty that has not been
imposed by a court, upon the conviction of a person for an offence against a law of the Commonwealth, a
State, a Territory or a foreign country.
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When this Determination applies

4, This Determination does not apply to all fines or penalties that may be imposed on
an entity. This Determination only applies to a fine or penalty that is imposed by an
association on its member in the following circumstances:

o the fine or penalty is imposed, in accordance with the constitution or rules of
that association, on a member who has refused or neglected to comply with
the rules of membership of the association, or has been found guilty of
conduct unbecoming a member or prejudicial to the interests of the
association; and

o the fine or penalty is primarily intended as a punishment and to act as a
deterrent.

Example 1. Sporting association fines a member club

5. A sporting association fines a club, which is a member of that association, for
failing to phone in the results of a game to the association. The association imposes the
fine on the club in accordance with the association’s rules of membership and the fine is
primarily intended as a punishment and to act as a deterrent. This Determination applies to
determine the GST consequences.

6. This Determination does not apply if the fine or penalty relates to a supply or is
imposed through a commercial contract, including an employment contract. For example,
this Determination does not apply if:

o a fine or penalty or liquidated damages is provided for under the terms of a
contract such as in the event of a breach of the contract;? or

o goods hired for an agreed period are not returned within that period and an
additional charge for the extension of the hire period is consideration for a
further supply.®

Example 2: Hire arrangement

7. A club has a video hire shop which hires out videos to members for a fee. In
accordance with the rules of the club the video shop charges members an extra amount if
a video is returned late. As the fine or penalty relates to the hire of a video this
Determination does not apply to determine the GST consequences.

Is there a supply made by the association for which the payment of the fine or
penalty is consideration?

8. The terms ‘fine’ and ‘penalty’ are not defined in the GST Act. Therefore the terms
take on their ordinary meaning in the context in which they are used.

2GST Rulings relevant to this issue are GSTR 2001/4 Goods and Services Tax: GST consequences of court
orders and out-of-court settlements; and GSTR 2003/11 Goods and services tax: payment on early
termination of a lease of goods, in particular paragraphs 70 to 72 which discuss damages.

% See paragraph 34 of GSTR 2000/19 Goods and services tax: making adjustments under Division 19 for
adjustment events.



Draft Goods and Services Tax Determination

GSTD 2005/D1

FOI status: draft only — for comment Page 3 of 6
9. The Macquarie Dictionary® defines the terms as follows:
Fine 1. a sum of money exacted as a penalty for an offence or dereliction. ...°

Penalty 1. a punishment imposed or incurred for a violation of law or rule.

2. aloss or forfeiture to which one subjects oneself by non-fulfilment of an
obligation.

3. that which is forfeited, as a sum of money.
4. consequence or disadvantage attached to any action, condition, etc. ...°

10. Typically, a fine or penalty which is imposed by an association on a member for

refusing or neglecting to comply with the rules of membership, or on a member who has
been found guilty of conduct unbecoming a member or prejudicial to the interests of the
association, is intended as a punishment and is inflicted as a deterrent.

11. If the true nature of a fine or penalty is as a punishment and to act as a deterrent, it
does not accord with that nature to suggest that there is a supply to the member in return
for its payment.

12. The New Zealand case, Case S65,” which concerned the prosecution of a solicitor,
supports this view of the law. Penalties were imposed on the solicitor and costs and
expenses were awarded against him. The solicitor subsequently sought to claim input tax
credits on the basis that the costs and expenses awarded against him were subject to
GST. In considering whether there had been a service supplied to the solicitor, and
whether he was entitled to a ‘GST invoice’, Willy DJ noted, with respect to the New
Zealand GST law, that ‘[s]ervices are defined very widely as: ‘anything which is not goods
or money’.® He went on to say that ‘[o]n the face of it the definition of services is so wide
that it embraces ‘everything’ except goods and money’.? Against this wide definition Willy
DJ stated that:

...this case produce][s] the curious reasoning that the New Zealand Law Society and the
District Law Society supplied to the appellant a service in the nature of a prosecution for
breaches of the Law Practitioners Act, and a disciplinary hearing to decide whether or not
the allegations of the District Society had been made out. For that ‘service’ the Societies
charged the appellant a fee comprising part of their out of pocket expenses. The New
Zealand Law Society also imposed a penalty on the appellant payable to it and the District
Society. Nobody suggests that can be a charge for the supply of a service, and | say no
more about it.

This approach to the interpretation is an affront to commonsense and everyday usage. ...
Indeed one would have thought that to prosecute somebody is the opposite of doing them a
service. It is the doing of a disservice.™

13. Willy DJ ultimately concluded that what passed between the solicitor and the two
Societies did not attract the imposition of GST, that neither Society was obliged to provide
the solicitor with a GST invoice and the solicitor was not entitled to claim any input tax
credits.™

* The Macquarie Dictionary, 2001, rev. 3 edn, The Macquarie Library Pty Ltd, NSW (The Macquarie
Dictionary).

® The Macquarie Dictionary, at page 790.

® The Macquarie Dictionary, at page 1588.

7(1996) 17 NZTC 7408.

8 Case S65 (1996) 17 NZTC 7408, at 7410.

% Case S65 (1996) 17 NZTC 7408, at 7410.

10 Case S65 (1996) 17 NZTC 7408, at 7411.

1 Case S65 (1996) 17 NZTC 7408, at 7411.
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14, Further in our view, an association, in accepting the payment of the fine or penalty,
does not enter into an obligation with the particular member to tolerate the misconduct but
rather is fulfilling its obligation to all members to enforce the rules. The member does not
gain rights additional to those which are already enjoyed by virtue of being a member. That
is, upon payment of the fine or penalty the member continues to enjoy the same rights and
privileges and it follows that the association is required to continue to provide the benefits
of membership. In this sense it cannot be said that the association ‘makes’ a supply where
it already has a pre-existing obligation to continue to provide the benefits of membership.

15. This view is supported by the United Kingdom Value Added Tax Tribunal case,
Northamptonshire Football Association (‘NFA').*? This case concerned whether the NFA
was entitled to deduct input tax credits which related to income generated by the imposition
of fines or penalties. This in turn required consideration of whether the imposition of fines or
penalties was part of the business of the NFA. In this context the Tribunal Chairman,

Mr Palmer, stated, with respect to the enforcement of the rules by the NFA:

Is it [the enforcement of the rules] provided in consideration for the payment of the
subscriptions to membership? In my view it certainly cannot be said to have been provided
in consideration of the fines and penalties imposed. They are the sanctions accepted by the
members for the breach of the rules. They are not consideration for the performance of the
enforcement activity in any contractual sense. In my judgment the enforcement of the rules
is an obligation of the Association undertaken in favour of each of the members in return for
their compliance with the rules of the Association including, in particular, the payment of
their membership fees and subscriptions.*?

Example 3: Fine imposed by a sporting club on its member

16. Northern Sporting Club (NSC) is a member of a national association. NSC is found
by the national association to be in breach of the national association’s membership rules
for playing an ineligible player and is fined $50. NSC pays the fine. NSC does not gain any
rights or privileges additional to those which it already enjoys as a member. The national
association does not make a supply to NSC. The payment of the fine of $50 by NSC is not
consideration for a supply and a GST liability does not arise for the national association.

17. It may be argued that when a member of an association pays a debt arising from the
imposition of a fine or penalty on that member, the extinguishment of the debt results in a
supply being made to that member by the association. Consistent with the view that the
‘extinguishment of a judgment debt by its payment does not constitute a supply by the
judgment creditor for GST purposes’,* we consider that the extinguishment of a fine or
penalty debt through its payment, by the member, does not constitute a supply by the
association to the member. The extinguishment of the debt does not depend upon any

action on the part of the association. The association cannot be said to ‘make’ a supply.

18. Further, a question arises as to whether the payment of the fine or penalty gives rise
to an adjustment event by reason that payment of the fine or penalty is additional
consideration for the supply of membership by the association to the member.

1211996] BVC 2128.

13 Northamptonshire Football Association (unreported, BVC Tribunal, 1996) 2128. A copy of the judgment is
available from the Legal Database on the Tax Office website www.ato.gov.au.

% See paragraph 67 of Goods and Services Tax Ruling GSTR 2001/4 Goods and Services Tax: GST
consequences of court orders and out-of-court settlements.
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19. The payment of the fine or penalty is primarily for a breach of the membership rules.
As the payment is not consideration for any supply, it is also not an additional amount of
consideration for the supply of membership by the association to the member.

20. As such, we do not consider that the payment of the fine or penalty gives rise to an
adjustment event,™ for example, an increase in consideration for membership. As
discussed above, the nature of the fine or penalty is as a punishment and to act as a
deterrent. It is not, in our view, related to the consideration paid for membership to the
association.

Conclusion

21. In our view, there is no supply made by, or adjustment event arising for, an
association if:

o the fine or penalty is imposed by the association on a member because of
the member’s non-compliant behaviour with the membership rules of the
association;

o the fine or penalty is primarily intended as a punishment and to act as a
deterrent; and

o upon payment of the fine or penalty the member receives no additional
rights, benefits or privileges to those rights, benefits or privileges to which
the member was already entitled, by virtue of membership of that
association, immediately prior to the imposition of the fine or penalty.

Date of effect

22. This draft Determination represents the preliminary, though considered view of the
Australian Taxation Office. This draft may not be relied on by taxpayers or practitioners.
When the final Determination is officially released, it will explain our view of the law as it
applies from 1 July 2000.

23. The final Determination will be a public ruling for the purposes of section 37 of the
Taxation Administration Act 1953 and may be relied upon, after it is issued, by any entity to
which it applies. Goods and Services Tax Ruling GSTR 1999/1 explains the GST rulings
system and our view of when you can rely on our interpretation of the law in GST public and
private rulings.

24, If the final public ruling conflicts with a previous private ruling that you have
obtained, the public ruling prevails. However, if you have relied on a private ruling, you are
protected in respect of what you have done up to the date of issue of the final public ruling.
This means that if you have underpaid an amount of GST, you are not liable for the shortfall
prior to the date of issue of the later ruling. Similarly, you are not liable to repay an amount
overpaid by the Commissioner as a refund.

!5 See Division 19 of the GST Act which is about adjustment events.
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Your comments

25. We invite you to comment on this draft Goods and Services Tax Determination.
Please forward your comments to the contact officer by the due date.

Due date: 29 April 2005

Contact officer: Wannee Chitaphan

E-mail address: wanee.chitaphan@ato.gov.au
Telephone: 07 3213 5614

Facsimile: 07 3213 5055

Address: Terrica Place

140 Creek Street
Brisbane, QLD, 4000

Commissioner of Taxation
30 March 2005
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