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Draft Goods and Services Tax Ruling
Goods and services tax: Exports of goods

Preamble

This document is a draft for industry, professional and community
comment. As such, it represents the preliminary, though considered,
views of the Australian Taxation Office. This draft may not be relied
on by taxation officers, taxpayers and practitioners. When the final
Ruling is officially released it will be a public ruling for the purposes
of section 37 of the Taxation Administration Act 1953 and may be
relied upon by any person to whom it applies.

What this Ruling is about

1. This Ruling is about the operation of section 38-185 of 4 New
Tax System (Goods and Services Tax) Act 1999 (‘GST Act’) which
sets out when supplies of goods are GST-free exports.

2. The Ruling explains the requirements for a supply of goods to
be a GST-free export under the items (other than item 7) listed in the
table in subsection 38-185(1) of the GST Act.

3. In particular, the Ruling sets out the Commissioner’s views on:
(a) the meaning of ‘the supplier exports’;
(b)  when the export of goods occurs;

(©) when an exporter satisfies the condition that the export
of goods must occur within specified time limits; and

(d) the types of documents that a supplier needs to keep as
evidence of satisfying the requirements for an export to
be GST-free.

4. We also address in this Ruling the operation of subsection
38-185(3) of the GST Act and how it expands the scope of items 1 and
2 of the table in subsection 38-185(1) in certain circumstances.

5. Section 38-185 applies only to a supply of goods.! This
Ruling only covers supplies of goods made by way of sale. It does not
cover supplies of goods made in other ways such as by way of lease or
hire.

' ‘Goods’ is defined in section 195-1 of the GST Act to mean any form of tangible
personal property.
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6. This Ruling does not address supplies of things, such as
services or rights, for consumption outside Australia, which are
covered by section 38-190 of the GST Act.

7. All legislative references in this Ruling are to the GST Act,
and all references to an item number are to an item in the table in
subsection 38-185(1), unless otherwise stated.

Date of effect

8. This Ruling, when finalised, applies on and from 1 July 2000.
You can rely upon this Ruling, when finalised, as and from its date of
issue for the purposes of section 37 of the Taxation Administration Act
1953. Goods and Services Tax Ruling GSTR 1999/1 explains the
GST rulings system and our view of when you can rely on our
interpretation of the law in GST public and private rulings.

Context

9. If a supply of goods is connected with Australia that supply is
a taxable supply if the other requirements of section 9-5 are met.
However, the supply is not a taxable supply to the extent that it is
GST-free.

10. Goods that are exported are not for consumption in Australia
and the supply of those goods is GST-free where the requirements of
one of the items in the table in subsection 38-185(1) are met.

1. Each item of the table in subsection 38-185(1) (other than
item 7) is set out in full in the ‘Explanations’ part of this Ruling.

Ruling

Items 1 to 6 of subsection 38-185(1)

12. Section 38-185 covers the GST treatment of goods that are
exported. The table in subsection 38-185(1) lists the supplies of goods
that are GST-free.

13. Items 1 and 2 require that the goods supplied are exported by
the supplier. Under items 3 and 4, which deal with the export of
aircraft or ships, the recipient must export the aircraft or ship.

14. The word ‘export’ is not defined in the GST Act and therefore
it takes its ordinary meaning to send goods to other countries or places
for sale, exchange etc, or take goods out of one country with the
intention of landing them in another.
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15.  Under items 1 to 4 the goods must be exported from Australia.
For the purposes of the GST Act, ‘Australia’ includes all land territory
(except external territories), the coastal sea and the installations
described in section 5C of the Customs Act 1901 (‘the Customs Act’).

16.  Items 5 and 6 cover the topics of export of goods that are to be
consumed on international flights or voyages and export of goods used
to repair etc. imported goods, respectively. The word export only
occurs in the topic description but the item requirements are that the
flight or voyage has a destination outside Australia and the imported
goods have a destination outside Australia. These requirements are
consistent with the meaning we give to exported goods. Australia has
the meaning described in paragraph 15.

Item 1—- Export of goods - general

17. Under item 1 a supply of goods is GST-free where the supplier
exports them from Australia and the export occurs within a specified
time period.

18. The requirement that the supplier is the entity that exports the
goods is satisfied where:

(a) the supplier is responsible for delivering the goods on
board a ship or to an aircraft operator; and

(b)  that ship or aircraft operator has been engaged, either
by the seller or the buyer (or by another party acting on
behalf of the seller or buyer), to carry those goods to an
overseas destination.

19. A supplier, therefore, exports the goods where goods are sent
from Australia to another country pursuant to a contract of sale the
terms of which are, for example, FOBz, CIF® or DDP*. This is
because under these terms the supplier is responsible for delivering the
goods on board a ship or to an aircraft operator that has been engaged
to carry those goods to an overseas destination.

20. However, where the goods are sold, for example, on FAS’
terms, meaning that the seller is responsible for placing the goods
alongside the ship, the supplier is not the entity that exports the goods.

21. A supplier is considered responsible for delivery of the goods
on board the ship or to the aircraft operator even if the supplier
arranges for another party such as a freight forwarder, consolidator, air

2 Free on board — see further Appendix D.

* Cost insurance freight - see further Appendix D.
* Delivered duty paid - see further Appendix D.

> Free alongside ship - see further Appendix D.
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express courier, postal agency or similar international transport
provider to deliver the goods on behalf of the supplier.

22. It is not necessary that the supplier contracts with the ship or
aircraft operator to carry the goods to an overseas destination.
However, it is expected that the supplier would be issued with a copy
of the transport documents indicating that the goods have been
delivered on board the ship or to the aircraft operator and have a
destination outside Australia.

23. A supplier who is not the exporter (as outlined in paragraphs
17 — 22) may still be treated as the exporter. This is where the
recipient is the exporter and the requirements of subsection 38-185(3)
are met (see paragraphs 101 to 111).

24. For a supply of goods to be GST-free under item 1 the supplier
must export the goods before, or within a 60 day period (or such
further period as the Commissioner allows). The 60 day period
commences when the supplier either receives any consideration or
issues an invoice for the supply.

25. Given that goods can only leave Australia on board a ship or
aircraft,’ the time at which goods are exported from Australia is the
time at which the ship or aircraft departs its final Australian port or
airport and clears the territorial limits of Australia (refer the definition
of Australia discussed at paragraphs 131 to 136 in the Explanation
section of the Ruling).

26.  Accordingly, the timing requirement is met if the ship or
aircraft, with the goods on board for landing at a place outside
Australia, departs its final Australian port or airport and leaves
Australia before, or within 60 days (or such further period as the
Commissioner allows) after the earlier of:

(a) the day on which the supplier receives any of the
consideration for the supply; or

(b) the supplier gives an invoice for the supply.

27.  However, if the supplier delivers the goods on board the ship
or to an aircraft operator or hands over possession of the goods to an
international transport provider’ for delivery on board the ship or to an
aircraft operator before or within the 60 day period, the Commissioner
accepts that the timing requirement is met. This is provided that the
supplier has completed all other actions necessary to export the goods,
for example, obtained necessary permits and Customs approvals.

® There may be other methods of exporting goods in future, for example, pipelines,
cables or spacecraft, but this Ruling does not address these potential modes of
export.

7 International transport provider includes a freight forwarder, consolidator, air
express courier, postal agency etc.
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28.  In these circumstances, the Commissioner automatically grants
an extension of time equal to the additional time required for the
export to occur if the ship or aircraft departs its final Australian port or
airport and leaves Australia after the end of the 60 day period.

29. Suppliers unable to deliver the goods on board a ship or to an
aircraft operator or hand over possession of the goods to an
international transport provider for delivery on board the ship or to an
aircraft operator before the end of the 60 day period may apply to the
Commissioner for an extension of time.

30.  Ifthe goods are a ship or an aircraft that the supplier exports
under its own power those goods are exported when the ship or
aircraft departs its final Australian port or airport and leaves Australia
for a destination outside Australia. To satisfy the timing requirement,
that ship or aircraft must depart its final Australian port or airport and
leave Australia before the end of the 60 day period, or such further
time as the Commissioner allows.

31. The supplier must have sufficient documentary evidence to
show that all of the requirements of this item are met. We expect that
the supplier will be able to obtain such documentary evidence either
before the goods are exported or within a reasonable period of time
after the goods have been exported.

32.  Provided that there is no information to the contrary, a supplier
will have sufficient documentary evidence where the supplier has
documents that would enable a person independent of the transaction
to reasonably conclude that:

(a) there was a supply of goods;
(b) the supplier was the entity that exported the goods; and

(c) the goods were exported from Australia and within the
specified time limits.

33.  The types of documents available to a supplier will vary
depending on the circumstances of the supply. Appendix B lists the
types of transport documentation that a supplier may have depending
on the mode of transport used to export the goods. Appendix C lists
the types of commercial and other documentation that a supplier may
have to explain the transaction. The lists of documents described in
these Appendices are not exhaustive but offer guidance as to the types
of documents available.

34.  With a combination of the documents listed in Appendices B
and C, the supplier should be able to demonstrate that the elements of
item 1 are satisfied. The information normally contained in these
documents is of a kind that would typically demonstrate that the
elements of the item are satisfied. Suppliers, of course, may have
other evidence which demonstrates that the requirements are met.
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35.  Asnoted in paragraph 32, one of the requirements which must
be evidenced is that the goods were exported from Australia. One
way in which we consider that it is reasonable for an independent
party to conclude that goods were exported is where the supplier:

(a) has a clear Export Clearance Number (‘ECN’) in
respect of an export entry for those goods; and

(b) holds a valid transport document issued by a shipping
line or airline showing:

(1) that the goods were received on board the ship
or by the aircraft operator; and

(i1))  that the ship or airline has been contracted to
carry those goods to a destination outside
Australia.

However, this is provided that there is no other information to indicate
that the goods were not exported, such as, for example, advice from
the Australian Customs Service that the export entry has not been
acquitted against the outwards cargo manifest of a departing ship or
aircraft.

36. If a supplier having supplied the goods GST-free, subsequently
becomes aware that the goods were not exported, that is, the goods
were not sent from Australia to a place outside Australia, this gives
rise to an adjustment event. An adjustment event includes an event
which has the effect of causing a supply to become a taxable supply.®
See further Example 12 at paragraph 201 of this Ruling.

37. Suppliers may become aware that the goods were not exported
through the course of their own actions or as a result of information
supplied by others.

38.  An adjustment event also arises if the goods are not exported
before the end of the 60 day period (or such further period allowed by
the Commissioner).

39. If the adjustment event occurs in the same tax period in which
the GST on the supply is attributable, an adjustment does not arise.
However, if the GST on the supply would have been attributable to an
earlier tax period, the supplier has an increasing adjustment equal to
the amount of GST now payable on that supply.

40.  Adjustments for adjustment events are attributed to the tax
period in which the supplier becomes aware of the adjustment.’

¥ Section 19-10 and paragraphs 62 and 63 of GSTR 2000/19 — Goods and Services
Tax: making adjustments under Division 19 for adjustment events.
? Subsection 29-20(1).
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41.  Further explanation of item 1 is provided at paragraphs 121 to
204 of the Explanation section of the Ruling. Also documentary
evidence is discussed further at paragraphs 374 to 389.

Item 2 — Export of goods — supplies paid for by instalments

42.  Under item 2 a supply of goods is GST-free where the supplier
exports them from Australia and the export occurs within a specified
time period.

43. However item 2 only applies where the consideration is
provided in instalments and it is an express or implied term of the
contract that the goods are to be exported (for example, delivery
outside Australia).

44. The requirement that the supplier is the entity that exports the
goods is satisfied in the same manner as described in item 1.

45. A supply of goods is GST-free if the supplier exports the
goods before, or within a 60 day period (or such further period as the
Commissioner allows). The 60 day period commences when the
supplier either receives any consideration for the final instalment or
issues an invoice for that final instalment.

46. The timing requirement is satisfied in the same manner as
outlined in item 1 at paragraphs 24 to 30.

47. The supplier must have sufficient documentary evidence to
show that all of the requirements of this item are met. We expect that
the supplier will be able to obtain such evidence either before the
goods are exported or within a reasonable period of time after the
goods have been exported.

48. In addition to the evidence required under item 1, a supplier
needs evidence that the supply was made under a contract that
required the goods to be exported, and that the consideration is or was
provided in instalments. The information normally contained in
commercial documents of the kind referred to in Appendix B would
typically demonstrate that these elements of the item are satisfied.

49. If a supplier having supplied the goods GST-free subsequently
becomes aware that the goods were not exported or not exported
within the specified time limit, this gives rise to an adjustment event
(refer paragraphs 36 to 40 above).

50. Further explanation of item 2 is provided at paragraphs 205 to
219 of the Explanations section of the Ruling. Also documentary
evidence is discussed further at paragraphs 374 to 380 and 390 to 391.



Draft Goods and Services Taxation Ruling

GSTR 2001/D6

Page 8 of 85 FOI status: draft only — for comment

Item 3 - Export of aircraft or ships
51. Item 3 applies to the supply of aircraft or ships.

52. A supply of an aircraft or ship is GST-free under item 3 but
only if the recipient of the aircraft or ship exports it from Australia
under its own power within a 60 day period (or such further period as
the Commissioner allows).

53.  We consider that the recipient exports it where the recipient, or
a party engaged by the recipient, physically navigates the aircraft or
ship outside Australia.

54.  Where the supplier exports the ship or aircraft the supply is not
GST-free under item 3. It may be GST-free under item 1.

55. The 60 day period commences when the recipient (or another
person at the recipient’s request) takes physical possession of the
aircraft or ship.

56. A ship or aircraft is exported when the ship or aircraft departs
its final port or airport and leaves Australia for a destination outside
Australia.

57.  Accordingly, the timing requirement is satisfied if the ship or
aircraft departs its final Australian port or airport and leaves Australia
before the end of the 60 day period.

58. The supplier must have sufficient evidence to show that all of
the requirements of this item are met.

59. Provided that there is no information to the contrary, a supplier
will have sufficient documentary evidence where the supplier has
documents that would enable a person independent of the transaction
to reasonably conclude that:

(a) there was a supply of a ship or aircraft;

(b)  the recipient was the entity that exported the ship or
aircraft; and

(c) the export occurred and within the specified time limit.

60. In most cases the supplier will obtain this evidence from the
recipient after departure, or at a time immediately before departure.

61. With a combination of the documents listed in Appendices B
and C, the supplier should be able to demonstrate that the elements of
item 3 are satisfied. Suppliers, of course, may have other evidence
which demonstrates the requirements are met.
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62. One way in which we consider that it is reasonable for an
independent party to conclude that the ship or aircraft was exported is
where the supplier:

(a) has a clear ECN in respect of an export entry for the
ship or aircraft; and

(b)  holds a copy of the final certificate of clearance issued
by Customs which shows a destination outside
Australia.

However, this is provided that there is no other information to indicate
that the goods were not exported.

63. If a supplier having supplied the aircraft or ship GST-free
subsequently becomes aware that the aircraft or ship was not exported
or not exported within the specified time, this gives rise to an
adjustment event (refer further paragraphs 36 to 40 above).

64. Further explanation of item 3 is provided at paragraphs 220 to
232 of the Explanations section of the Ruling. Also documentary
evidence is discussed further at paragraphs 374 to 380 and 392 to 394.

Item 4 - Export of aircraft or ships — paid for by instalments

65.  Under item 4 a supply of an aircraft or ship is GST-free but
only where the recipient exports it from Australia and the export
occurs within a specified time period.

66. However item 4 only applies where the consideration is
provided in instalments and it is an express or implied term of the
contract that the ship or aircraft is to be exported.

67.  We consider that ‘the recipient exports’ it has the same
meaning as in item 3.

68. A supply is GST-free if the recipient exports the ship or
aircraft before, or within a 60 day period (or such further period as the
Commissioner allows). The 60 day period commences on the earlier
of the supplier receiving any consideration for the final instalment, the
supplier issuing an invoice for that final instalment or the supplier
delivering the ship or aircraft to the recipient (or person nominated by
the recipient).

69. The timing requirement is satisfied if the ship or aircraft
departs its final Australian port or airport and leaves Australia before
the end of the 60 day period.

70.  In addition to the evidence required under item 3, a supplier
needs evidence that the supply was made under a contract that
required the goods to be exported, and that the consideration is or was
provided in instalments.
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71. Such additional evidence is the same as described under item 2
(refer paragraph 48 above).

72.  An adjustment event arises in the same circumstances as
described in paragraphs 36 to 40 above.

73.  Further explanation of item 4 is provided at paragraphs 233 to
242 of this Ruling. Also documentary evidence is discussed further at
paragraphs 374 to 380 and 395 to 396.

Item 5 — Export of goods that are to be consumed on international
flights or voyages

74. Under item 5 a supply of goods for use, sale or consumption
on an international flight or voyage may be GST-free. This item
applies to supplies of goods that are aircraft’s stores or spare parts,
and supplies of goods that are ship’s stores or spare parts.

75. Aircraft’s stores means stores for the use of the passengers or
crew of an aircraft, or for the service of an aircraft." Ship’s stores
means stores for the use of the passengers or crew of a ship, or for the
service of the ship."'

76. Stores includes all forms of goods ordinarily regarded as
stores, for example, goods intended for consumption by the
passengers and/or crew on board the aircraft or ship such as food and
beverages and goods necessary for the operation and maintenance of
the aircraft or ship such as fuel and lubricants.'?

77.  Stores also includes non-consumable goods such as safety
equipment. Goods taken on board an aircraft or ship that are to be
sold to passengers or crew such as souvenirs, photographic film,
confectionery, and tobacco products are also stores.

78.  Goods brought on board a ship or aircraft by passengers or
crew that are their personal belongings, or are for their private use, are
not considered to be stores for the purpose of item 5."

79. Spare parts are parts or components of a ship or aircraft that
are intended to be affixed to a ship or aircraft to replace defective
parts or components whether or not they are supplied for immediate
fixture.

80. For a supply of aircraft’s or ship’s stores or spare parts to come
within item 5, the supplies must be for use, sale or consumption on a
ship or aircraft that has a destination outside Australia.

"% Section 130C of the Customs Act 1901.

' Section 130C of the Customs Act 1901.

> Kyoto Convention 2000, Annex J.

' These goods could be supplied to the passenger GST-free under another item, for
example, under the sealed bag scheme or Customs Barrier rules in item 7.
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81. The supplier, therefore, must be aware of, and have evidence
of, the intended specific use of the goods as stores or spare parts on
board an aircraft or ship which is on, or is embarking on, an
international flight or voyage.

82. A supplier may be able to determine whether a supply of
aircraft’s or ship’s stores or spare parts is for use, consumption or sale
on board an aircraft or a ship by the very nature of the goods
themselves and the quantity supplied. Further indicators may be the
delivery of the goods directly to the aircraft or ship or by
representations made by the recipient (the ship or aircraft operator).

83. An international flight or voyage is a flight or voyage that has
a destination outside Australia, whether or not part of the flight or
voyage involves a journey between places in Australia. We also
consider that a flight or voyage commencing outside Australia for a
destination in Australia is an international flight or voyage within the
meaning of item 5. This is consistent with the meanings of
‘international flight” and ‘international voyage’ in the Customs Act.'*

84. For a voyage or flight to have a destination outside Australia, a
ship must ‘lay anchor’, or an aircraft must land at a specific location
outside Australia. It is not enough for a ship to simply pass through
international waters, or for an aircraft to merely fly through
international air space.

85. A journey between places in Australia will not be considered
part of an international flight or voyage if that journey is identifiable
as a distinct and separate flight or voyage from the international flight
or voyage. The distinction may be temporal, geographic or purposive.

86. The status of the particular flight or voyage, for the purposes
of item 5, must be determined at the point in time at which the
aircraft’s or ship’s stores or spare parts are supplied. Also, the
immediate journey should be examined to decide whether it is distinct
or disconnected from any ultimate international flight or voyage.

87.  For practical purposes, where Customs approve the up lifting
of duty free aircraft’s or ship’s stores'” or spare parts in relation to a
particular international flight or voyage, we accept that the supply of
aircraft’s or ship’s stores or spare parts for that flight or voyage is a
GST-free supply. This is because Customs approval will only be
given where the flight or voyage is an international flight or voyage.

' See section 130C of the Customs Act 1901.
'3 Approved under section 129 of the Customs Act 1901.
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88.  For a supplier to make GST-free supplies under item 5, the
supplier needs to retain sufficient documentary evidence to show that:

(a) the goods supplied are aircraft’s or ship’s stores or
spare parts; and

(b)  those stores or spare parts are for the use, consumption
or sale on board an aircraft or ship which is on, or is
embarking on, an international flight or voyage.

89.  Documentary evidence is discussed at paragraphs 374 to 380
and 395 to 396 of the Explanations section of the Ruling.

90. If a supplier having supplied the goods GST-free subsequently
becomes aware that the goods were not for use, sale or consumption
on board an international flight or voyage, this gives rise to an
adjustment event (refer paragraphs 36 to 40 above).

91.  Further explanation of item 5 is provided at paragraphs 243 to
279 of the Explanation section of the Ruling.

Item 6 — Export of goods used to repair etc. imported goods

92.  Under item 6 a supply of goods is GST-free if the supply of
goods is made in the course of repairing, renovating, modifying or
treating other goods from outside Australia (the imported goods)
whose destination is outside Australia.

93. The supply is only GST-free if :

(a) the goods are attached to, or become part of, the other
goods; or

(b) the goods become unusable or worthless as a direct
result of being used to repair, renovate, modify or treat
other goods.'®

94. A supply of goods is ‘in the course of” repairing, renovating
modifying or treating other goods, if the person who is carrying out
the repair, renovation, modification or treatment makes the supply.

95. We also consider that a supply of goods to the owner of the
other goods is supplied ‘in the course of” repairing, renovating,
modifying or treating’, if it is the owner of those goods who carries
out the repair, renovation, modification or treatment.

96. The terms ‘repairing’, ‘renovating’, ‘modifying’ and ‘treating’
are not defined in the GST Act and therefore take their ordinary
meanings. This is discussed further at paragraphs 291 to 304 of the
Explanations section of the Ruling.

' Subsection 38-185(1) Item 6 (a) and (b).
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97.  For item 6 to apply, the imported goods must, at the time of
their arrival in Australia, have a destination outside Australia. The
Commissioner accepts that if those goods are exported as soon as
practicable after the repair, renovation, modification or treatment, that
the goods have a destination outside Australia. This means that there
must be a temporal link or nexus between the importation and the
repair, renovation, modification or treatment and the export.

98. A supplier needs evidence to show that the goods being
repaired, renovated, modified or treated are from outside Australia and
have a destination outside Australia. This is regardless of whether the
supplier or the owner imports and exports the goods.

99.  If a supplier having supplied the goods GST-free subsequently
becomes aware that the goods were not supplied in the course of
repairing, renovating, modifying or treating other goods from outside
Australia whose destination is outside Australia, this gives rise to an
adjustment event (refer paragraphs 36 to 40 above).

100.  Further explanation of item 6 is provided at paragraphs
280 to 314 of this Ruling.

Subsection 38-185(3) — supplier treated as exporter for the
purposes of items 1 and 2

101.  Under subsection 38-185(3) a supplier who has not exported
the goods (as explained at paragraphs 17 to 22), is treated as having
exported them for the purposes of items 1 or 2 if the following
conditions are met:

(a) before the goods are exported, the supplier supplies
them to an entity that is not registered or required to be
registered;

(paragraph 38-185(3)(a))

For purposes of this condition, a supplier has ‘supplied
them’” when the goods are delivered in accordance with
the contract of sale. Where the contract of sale requires
physical delivery to a third party who is acting for the
buyer (for example, a freight forwarder, consolidator
etc) such delivery constitutes a supply to the
buyer/recipient not to the third party.

(b) that entity exports the goods from Australia;
(paragraph 38-185(3)(b))

For purposes of this condition, ‘entity exports the
goods’ means the recipient is responsible for delivering
the goods on board a ship or to an aircraft operator that
has been engaged to carry those goods to an overseas
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destination and includes where the recipient engages an
international transport provider to carry out the export.

(c) the goods have been entered for export within the
meaning of section 113 of the Customs Act 1901,
(paragraph 38-185(3)(c))

This condition is met where an export entry document
has been lodged with Customs

(d) since their supply to that entity, the goods have not
been altered or used in any way, except to the extent (if
any) necessary to prepare them for export; and
(paragraph 38-185(3)(d))

For purposes of this condition, activities such as
packaging, wrapping, cleaning, disinfecting,
dismantling or testing are considered ‘necessary to
prepare’ the goods for export, where it is not
reasonable, given the nature of the goods, to export
those goods without carrying out that activity.

(e) the supplier has sufficient documentary evidence to
show that the goods were exported.
(paragraph 38-185(3)(e))

As the recipient is the entity that actually exports the
goods, the supplier must obtain and hold documents to
show that the goods were exported. Without this
evidence the supplier is not in a position to reasonably
conclude that the goods were exported.

For purposes of this condition, documentary evidence
is sufficient where it provides a reasonable basis for an
independent party to conclude that the goods were
exported. This is discussed further at paragraphs 356 to
368 in the Explanation section of the Ruling.

102. However if the goods are reimported into Australia, the supply
is not GST-free unless the reimportation is a taxable importation (see
further paragraph 114 below).

103.  Paragraph 38-185(3)(e) specifically requires the supplier to
have evidence that the goods have been exported. Under items 1 and
2 the export must occur within a 60 day period (or such further period
as the Commissioner allows). We expect, therefore, that the supplier
will obtain evidence of export within the 60 day period (or such
further period as the Commissioner allows for export) or if obtained
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after the end of this period, before the due date for lodgement of the
next BAS."

104. If the supplier is unable to obtain the documentary evidence
within this time frame, the requirement that the supplier has sufficient
documentary evidence is not met. Unless the supplier can take
immediate action which the supplier knows will result in the supplier
obtaining, without delay, the required documentary evidence, the
requirements of paragraph 38-185(3)(e) are not met and the supply is
a taxable supply.

105. If any of the other requirements of subsection 38-185(3) are
not met, for example, the goods are not entered for export within the
meaning of section 113 of the Customs Act 1901, the supply is not
GST-free and the supplier is liable to pay GST in respect of the
supply.

106. A supplier also needs sufficient documentary evidence to show
that all the requirements of paragraphs 38-185(3)(a) to (d) are met. It
is expected that the supplier would be able to obtain such
documentary evidence either before the goods are exported or within a
reasonable period of time after the goods have been exported.

107. Satisfaction of the requirements of subsection 38-185(3)
means that the supplier is treated for the purposes of items 1 or 2 as
the exporting entity. The GST-free status of the supply depends on
the other requirements of item 1 or 2 being met. For instance, the
export must occur within the specified time period.

108.  If the recipient delivered the goods on board a ship or aircraft,
or delivered them to an international transport provider for delivery on
board the ship or to an aircraft before the end of the 60 day period, the
Commissioner accepts (consistent with the approach outlined at
paragraph 27 above where the supplier exports) that the timing
requirement for export is met. This is provided that the recipient has
completed all other actions necessary to export the goods.

109. In these circumstances, the Commissioner automatically grants
an extension of time equal to the additional time required for the
export to occur if the ship or aircraft departs its final Australian port or
airport and leaves Australia after the end of the 60 day period.

110. If a supplier having supplied the goods GST-free, subsequently
becomes aware that the goods were not exported or the goods were
not exported within the specified time limit or any of the requirements
of subsection 38-185(3) are not met this gives rise to an adjustment
event (refer paragraphs 36 to 40 above).

111.  Further explanation of subsection 38-185(3) is provided at
paragraphs 315 to 358 of this Ruling. Also documentary evidence is

'" Business Activity Statement.
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discussed further at paragraphs 358 to 368 of the Explanations section
of the Ruling.

Subsection 38-185(2)

112. A supply covered by any of items 1 to 6 in the table in
subsection 38-185(1) is not GST-free if the supplier reimports the
goods into Australia.

113.  Thus if the supplier imports the same goods into Australia after
having exported them the supply of those goods is not GST-free. The
supply is a taxable supply subject to GST.

114. If the supplier is treated as having exported the goods under
subsection 38-185(3), subsection 38-185(2) does not apply. However
subsection 38-185(3) provides that if the same goods are reimported
into Australia after having been exported by the recipient, the supply
is not GST-free unless the reimportation is a taxable importation.

Documentary evidence

115. If you make a GST-free supply, you are required to keep
records that explain the transaction and all acts you engage in that are
relevant to that supply.'® This includes evidence that the goods were
exported and within the specified time limits.

116. If a supplier is unable to obtain documentary evidence that
would enable a party independent of the transaction to reasonably
conclude that the elements of the relevant item are met, the supply is
not GST-free.

117. Documentary evidence is discussed in more detail at
paragraphs 374 to 407.

Chain sales

118.  These are discussed at paragraphs 408 to 420 in the
Explanations section of the Ruling.

Explanations (this forms part of the Ruling)

Items 1 to 6 in the table in subsection 38-185(1)

119. A supply of goods that involves the goods being physically
removed from Australia is connected with Australia.”” If the other

18 Section 70 Taxation Administration Act 1953.
' Subsection 9-25(2).
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requirements of section 9-5 are met the supply is a taxable supply.
However, the supply is not a taxable supply if the supply is GST-free.
The table in subsection 38-185(1) sets out supplies that are GST-free
exports of goods.

120.  For a supply of goods to be GST-free under section 38-185,
the supply must satisfy the requirements of one of the seven items
listed in the table in subsection 38-185(1). Each of these items, other
than item 7, is considered below.

Item 1 — Export of goods — general

121.  Item 1 of the table in subsection 38-185(1) provides that:

Export of goods | A supply of goods, but only if the supplier

— general exports them from Australia before, or within
60 days (or such further period as the
Commissioner allows) after:

(a)  the day on which the supplier receives
any of the consideration for the supply;
or

(b)  if, on an earlier day, the supplier gives
an invoice for the supply — the day on
which the supplier gives the invoice.

122. A supply of goods that are exported is GST-free where the
elements of item 1 of the table in subsection 38-185(1) are satisfied.
The elements are:

(a) there is a supply of goods;
(b)  the supplier exports them from Australia; and

(c) the export occurs before or within a 60 day period (or
such further period as the Commissioner allows).

Supply of goods

123.  Section 38-185 applies to a supply of goods. A supply of
goods is a supply of any form of tangible personal property.”’
Supplies of things, other than goods or real property, for consumption
outside Australia may be GST-free under section 38-190.

124.  Section 38-185 does not apply to the movement of goods
within the same entity. For example, where an Australian branch of a
non-resident company moves goods from the Australian branch to the
non-resident Head Office, there is no supply of goods. A company
cannot make supplies to itself.

20 Refer the definition of goods in section 195-1.
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Supplier exports goods from Australia

125.  The supplier must be the entity that exports the goods from
Australia for item 1 to apply. If the recipient exports the goods item 1
cannot be satisfied unless subsection 38-185(3) applies (see
paragraphs 315 to 373).

Meaning of export

126. The term ‘export’ is not defined in the GST Act. Its ordinary
meaning is ‘to send (commodities) to other countries or places for
sale, exchange etc.’*!

127.  Similarly, exportation refers to ‘...the sending of commodities
out of a country, typically in trade.’*

128.  The Federal Court of Australia commented on the meaning of
export in Australian Trade Commission v. Goodman Fielder
Industries Ltd (1992) 36 FCR 517. At page 523, Beaumont,
Gummow and Einfeld JJ stated:

‘The ordinary meaning of ‘export’ is to send commodities
from one country to another using the verb ‘send’ as indicating
that which occasioned or brought about the carriage of the

commodity from one country to another’.”

129.  The Federal Court has considered the term export in the
context of the Customs Act, where, like the GST Act, the term is not
defined. In Wesley-Smith v. Balzary (1976-77) 14 ALR 681 Forster J
said:

‘Export in the first sense no doubt means taking of goods out
of a proclaimed port or across a low water mark with the
intention of landing them at some place beyond Australia’.**

130.  We consider that these ordinary meanings apply in defining
the word ‘export’ in the GST Act. For the purposes of section 38-185,
to export goods is to physically send or take goods out of Australia
with the intention that the goods be landed at a place outside
Australia.

! Macquarie Dictionary 3™ edition.

2 Macquarie Dictionary 3™ edition.

3 Australian Trade Commission v. Goodman Fielder Industries Ltd (1922) 36 FCR
517 at page 523.

*(1976-77) 14 ALR 681 at p 688.
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Meaning of Australia

131. Because the goods must have a destination outside of
Australia, it is necessary to establish the boundaries of ‘Australia’

132.  ‘“Australia’ is defined in the GST Act as follows:

‘Australia does not include any external Territory. However, it
includes an installation (within the meaning of the Customs Act
1901) that is deemed by section 5C of the Customs Act 1901 to

be part of Australia’.”

133.  The Acts Interpretation Act 1901 provides that:

‘any reference in an Act... to Australia....shall be read as

including a reference to the coastal sea of Australia’.*

134.  Coastal sea’’ is defined as follows:
‘in relation to Australia, means:
(1) the territorial sea of Australia; and

(i1))  the sea on the landward side of the territorial sea of
Australia and not within the limits of a State or Internal
Territory,

and includes the airspace over, and the sea-bed and subsoil
beneath, any such sea’.

135.  The outer limit of the territorial sea was extended to
12 nautical miles from the territorial sea baseline by a proclamation
made in the Seas & Submerged Lands Act 1973.

136. This means that ‘Australia’ includes all land territory (except
external territories), the coastal sea and the installations described in
section 5C of the Customs Act.

Supplier exports

137.  The question of whether the supplier exports, that is, whether
the supplier sends or takes goods from Australia to another country, is
to be answered by examining the role that the supplier plays in
bringing about the removal of the goods from Australia.

138.  If the part played by the supplier in bringing about the removal
of the goods from Australia is sufficient to justify the description of
the supplier as a sender of those goods out of Australia, the supplier is
the exporter for the purposes of item 1.

> Section 195-1.
26 Section 15B(1)(b) of the Acts Interpretation Act 1901.
*7 Section 15B(4) of the Acts Interpretation Act 1901.
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139.  The policy intent for requiring the supplier to export is to
ensure that the goods are not used or consumed in Australia. If the
supplier exports the goods, the supplier knows that the goods are not
used or consumed in Australia, and the goods can be supplied by the
supplier GST-free.

140.  Against this policy background, we consider that where a
contract of sale involves the sale goods being physically removed
from Australia, the ‘supplier exports’ those goods from Australia
where the supplier is responsible for delivering the goods on board a
ship or to an aircraft operator that has been engaged (either by the
supplier or the recipient or by some one acting on behalf of the
supplier or recipient) to carry those goods to an overseas destination.

141.  This approach recognises that the supplier has put the goods
into a position which means that the goods are for export and not for
use or consumption in Australia.

142. It follows that in the case of a contract of sale the terms of
which are FOB, under which the buyer must contract at his or her own
expense for the carriage of the sale goods from Australia to the
overseas destination, we accept that the supplier exports those goods
for the purposes of item 1. This is because under FOB terms of sale
the supplier is responsible for delivering the goods on board the
nominated ship at the nominated port of shipment.

143. It is not necessary for the supplier to have entered into the
contract of carriage. However, it is expected that the supplier would
be issued with a copy of the transport documents (for example, the bill
of lading).

144. Under a contract of sale the terms of which are CIF the seller
must contract at his or her own expense for the carriage of the goods
to an overseas port. The supplier must deliver the goods on board the
ship at the port of shipment at the agreed time. The buyer accepts
delivery and receives the goods from the carrier at the destination port.
The supplier exports those goods for the purposes of item 1.

145. A supplier does not, however, export the goods for the
purposes of item 1 where the supplier is only responsible for placing
the goods alongside the ship nominated by the buyer at the named port
of shipment in Australia. This is the case where the goods are sold
under a FAS contract.

146.  Thus, for the supplier to be identified as the exporter of goods
in respect of a contract for the sale of goods involving the removal of
those goods from Australia, the documentary evidence must show that
the goods were delivered by the supplier on board a ship or to an
aircraft operator, and that the ship or aircraft operator has been
contracted to carry the goods to a destination outside Australia.
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Example 1 — Supplier exports — FOB terms of sale.

147. Oz Wool Corporation, an Australian company, contracts to
sell a bulk shipment of wool to China Knits Co. The sale price and
terms of the contract are agreed on the basis that the Australian
supplier makes delivery FOB Melbourne (Free on Board ship). Title
to the wool and risk passes upon the seller delivering over the ship’s
rail. Oz Wool is advised of the shipment arrangements, and proceeds
to bundle the wool and deliver it to the wharf. Oz Wool pays a
stevedoring company to load the wool on board the foreign bound
vessel, upon which the shipping line issues a bill of lading which
states the destination as Hong Kong. The ship later departs Australia
and the wool is eventually unloaded at an overseas port. As Oz Wool
is responsible for delivering the goods on board the ship which has
been engaged to carry the goods overseas, Oz Wool is the exporter.

Example 2- Supplier exports — FCA terms of sale.

148.  Aussie Sweets Pty Ltd, an Australian food exporter, receives
an urgent order from a luxury Fijian resort for 500 frozen
cheesecakes. The terms of the sale require the Australian supplier to
deliver the goods FCA (free carrier) to Pacific Air Cargo, an airline
which operates throughout Australia and the Pacific. Aussie Sweets
delivers the cheesecakes to the airline where they are packed in a
refrigerated container on board a flight to Fiji. Upon receipt of the
goods, Pacific Air Cargo issues an air waybill as evidence of the
contract to carry the goods out of Australia. The Australian supplier
is the exporter of the goods.

Example 3 — Recipient exports — Ex-works terms of sale.

149.  Black Stump Coal Ltd is a mining company operating in
central Queensland. The company makes a sale of 10000 tonnes of
coal under an Ex-works contract to a foreign recipient. Delivery of
the coal is made at the supplier’s premises in Queensland, and risk
passes to the recipient at this point. The recipient arranges for the
coal to be carried by train from the mine to the coast where it is
loaded on board a ship bound for Singapore. As Black Stump Coal is
no longer responsible for the goods once they leave the mine, they are
not responsible for the delivery on board the ship. The Australian
supplier is not the exporter for the purposes of item 1. (The supplier
may be treated as having exported the goods if all of the elements of
subsection 38-185(3) are met — see paragraphs 315 to 373).

150.  Our approach in identifying whether the supplier exports is
consistent with the approach of the Federal Court in Australian Trade
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Commission v. Goodman Fielder Industries Ll‘d,28 where the Court
focused on the verb ‘send’ as indicating ‘that which occasioned or
brought about the carriage of the commodity from one country to

another’.”’

151. The facts in that case involved the Australian Wheat Board
(AWB) supplying wheat to the overseas subsidiary of an Australian
parent company. The written contract named the AWB as vendor and
the Australian parent company as buyer.”® The wheat was to be
dispatched directly from the AWB to the overseas subsidiary. The
contracts were the “Standard FOB Short Form Contract for Australian
Wheat (Fixed Price)” prepared by the AWB. The AWB delivered the
wheat directly to the ship that was chartered by the overseas
subsidiary. The bills of lading were issued after the goods were
loaded on board. The Australian parent company received the bills of
lading but passed them onto the overseas subsidiary.

152.  The Full Court had to examine this sale arrangement for the
purpose of applying the ‘export earnings’ provisions of the Export
Market Development Grants Act 1974 (‘the Grants Act’). The ‘export
earnings’ of a person under the Grants Act includes consideration
received in respect of goods sold and exported by that person. We
consider this similar to the requirements of item 1 that there is a
supply of goods and that the supplier exports them.

153.  The question at issue was whether the involvement of the
Australian parent company as a concurrent principal was such as ‘to
lead to the conclusion that, within the meaning of s 3A(1)(a) of the
Grants Act, it was the [ Australian] parent company which sold the
wheat in Australia and exported it’.”'

154. The Court looked at a number of factors including:

J which party was responsible for selling the wheat — the
AWB;

o which party was buying the wheat - the subsidiary;

%(1992) 36 FCR 517.

% Ibid at p 523.

30 Beaumont, Gummow and Einfeld JJ found, as a matter of general law, that the
correct characterisation of the transaction was that the AWB sold the wheat to the
overseas subsidiary and that the sale was brought about by the Australian parent.
The position of the AWB was protected by the inclusion of the Australian parent
company as principal, so that the AWB might look directly to it in Australia in
default of performance by the overseas subsidiary.

31 Above, note 28, at p523.
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. which party was designated as the shipper on the bill of
lading — the AWB (given that it was an FOB contract,
shipper would refer in this instance to the entity that
hands over the goods for carriage, as the buyer makes
the contract of carriage);

. which party delivered the goods to the ship — the AWB;

o which party received the bills of lading— they were
passed onto the subsidiary by the Australian parent
company;

o which party chartered the ship — the charter-parties

were made with the subsidiary; and
o the payment arrangements for the sale.

155. The Court looked at the ordinary meaning of export being ‘to
send commodities from one country to another using the verb “send”
as indicating that which occasioned or brought about the carriage of

the commodity from one country to another:..”**

156. The Court found that :

‘the wheat was sold and exported by the AWB both in a
practical and commercial sense. ..’

157.  The identification of the exporter has also been considered by
the High Court of Australia in another context. In Henty v.
Bainbridge-Hawker (1963) 36 ALJR 354 Owen J considered charges
against an individual for various exporting offences committed under
the Customs Act.

158.  The defendant submitted that he could not be found to have
been the exporter of prohibited exports, because whatever goods were
in fact exported were sold free on board (FOB) to an overseas buyer.
The defendant claimed that his obligations ceased when the goods
were placed on board the ship in Sydney and therefore the overseas
buyer was the exporter.

32 Above, note 28, at p523.
3 Above, note 28, at p523.
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159. Inresponse to this submission, Owen J identified the
Australian seller as the exporter, stating that:

‘For the purposes of this case it is sufficient to say that if, in
the case of an f.0.b. contract with an overseas buyer, the seller
places the goods on board a ship bound for foreign parts and
engages” with the shipowner to carry them to the overseas
buyer and the goods are carried overseas, the seller has, in my
opini%n exported the goods within the meaning of the Customs
Act.’

160.  Our approach in identifying the exporter is also consistent with
the approach of the New Zealand Court of Appeal in Inland Revenue
Commissioner (NZ) v. International Importing Ltd 3 ATR 173;

72 ATC 6033. In that case the Court had to decide, for the purposes
of establishing entitlement to an export incentive deduction available
under the provisions of section 129B of the Land and Income Tax Act
1954 (NZ), whether goods sold by the respondent were exported from
New Zealand by the respondent. Section 129B gave a benefit to a
person that sold and exported the sale goods from New Zealand.

161. Richmond and Macarthur JJ commented that:

‘... The Legislature has not attempted for the purposes of
s-129B to define the meaning of the word “export” and the
Court can do no more than give to that word its ordinary
meaning.... and to decide as a matter of fact and degree in
individual cases whether the part played by the taxpayer in
bringing about the removal of the goods from New Zealand
was a sufficiently immediate and effective cause of that
removal to justify the description of the vendor as a sender (or
taker as the case may be) of those goods out of New Zealand.
(paragraph break inserted)

Whether or not a person “exports” goods seems to us to
depend more on the actual part which he in fact played in
bringing about their removal than upon the terms of the
contract between himself and the buyer. It is to be noted,
incidentally, that s 129B is not so worded as to require the
taxpayer to be the owner of the goods at the time of export.
The section only requires that he should be the owner of the
goods at the time of sale.”*®

* Here engages is not in the sense that the seller makes the contract of carriage with
the carrier. Under an FOB contract the buyer makes the contract of carriage with
the carrier.

% Henty v. Bainbridge-Hawker (1963) 36 ALJR 354 at p356.

% Inland Revenue Commissioner (NZ) v. International Importing Ltd 3 ATR 173 at
181; 72 ATC 6033 at 6041.
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Alternative view

162.  An alternative view is that the question of whether goods are
exported by one entity rather than another is to be decided on narrow
legal grounds involving identification of the owner of the goods at the
time the goods are exported.’’

163. For example, in the case of goods sold FOB, property in the
goods commonly passes when the goods are delivered by the supplier
on board the ship. The result is that ownership of the goods passes to
the recipient at a point in time before the goods leave the port. The
goods are the property of, and under the control of, the recipient.
Under the alternative view the recipient, therefore, is the exporter.

164. However, item 1 of the table in subsection 38-185(1) does not
state that for the supplier to be the exporter, the supplier must be the
owner of the goods at the time the goods are exported.

165. Based on the principles of statutory interpretation,”® the
meaning to be given to the phrase ‘the supplier exports’ is to be
ascertained by reference to the context in which it appears and the
purpose or object of the legislation in which it appears. The meaning
we give to this phrase is consistent with the object of the legislation,
that is, to treat exports of goods as GST-free where the goods are
physically exported from Australia.”

166. The narrow legalistic view was not applied in the New Zealand
case of Inland Revenue Commissioner (NZ) v. International Importing
Ltd*® Richmond and Macarthur JJ said:

‘In other contexts the question whether goods have been
“exported” by one person rather than another, has been decided
on narrow legal grounds. Camelo v. Britten (1820), 4 B. &
Ald. 184; 106 ER 906, is an example. We agree with Mr
Somers however that no such narrow approach could be made
in the present case without defeating the plain and obvious
purpose of s 129B.”

167. We consider that the meaning that we give to the phrase the
supplier exports ensures that section 38-185 applies as intended.

37 See Camelo v. Britten (1820), 4B. & Ald. 184 ; 105 ER 906.

3% See Chaudhri v. FC of T (2001) 2001 ATC 4214 at 4216; (2001) 47 ATR 126 at
128 per Hill, Drummond and Goldberg JJ.

3% Refer Chapter 1 Executive Summary of the Explanatory Memorandum
accompanying the 4 New Tax System (Goods and Services Tax) Bill 1998.

* See Inland Revenue Commissioner (NZ) v. International Importing Ltd ATR 180

at 181; ATC 6033 at 6041.
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Supplier exports continued

168. In some cases a supplier may engage another party to deliver
the goods, such as a freight forwarder, consolidator, air express
courier or international postal agency. Although that other party
delivers the goods on board the ship or to an aircraft operator, we
nevertheless consider the supplier to be responsible for the delivery.
The supplier is still considered to be the exporter.

169. To be identified as the exporter in these circumstances the
supplier must have documentary evidence from the other party
showing that the goods have been received in accordance with a
contract to transport and deliver the goods to the ship or aircraft
operator. This evidence could include a bill of lading, house bill,
waybill or consignment note.

170. Documentary evidence is discussed in more detail at
paragraphs 374 to 389.

Example 4 — Supplier delivers goods to a freight forwarder — CIF
terms of sale.

171.  Bewdy Bats (Aust) is a manufacturer of quality cricket bats.
An English cricket club contacts the Australian company to purchase
a quantity of the bats. Bewdy Bats, having never made export sales,
delivers the goods to a freight forwarder who has been engaged to
arrange the export. The bats are sold on a CIF (cost insurance
freight) basis and the forwarder delivers them on board a ship
destined for the UK. Bewdy Bats is later issued with a house bill of
lading and is the exporter of the goods.

Example 5 —Supplier delivers goods to air express courier.

172.  Bewdy Bats (Aust) starts to receive individual orders from
English cricketers for Australian-made bats. The Australian company
sends the bats overseas either through the post or by an express
courier service. The air express courier issues Bewdy Bats with a
consignment note in respect of the goods. Australia Post provides
documentation evidencing receipt of the goods for delivery to the
overseas address. Although the Australian supplier has engaged third
parties to deliver the goods on board a ship or aircraft to carry them
overseas, as each third party is an international transport provider
and has issued evidence of the carriage overseas, the supplier is
considered the exporter.

173.  If the supplier delivers the goods to the recipient or to a party
acting for the recipient such that the supplier is not responsible for
delivering the goods on board the ship or aircraft, then we do not
consider that the supplier exports the goods.
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174.  This would usually occur where the terms of the contract of
sale are such that the supplier’s obligations are fulfilled upon delivery
of the goods at a place in Australia. (However note that subsection
38-185(3) may apply — see paragraphs 315 to 373).

Example 6 — Recipient exports — FAS terms of sale.

175.  Black Stump Coal Ltd arranges a sale of coal to a Singapore
Trading Company where the price is negotiated on the basis of a
contract to deliver the coal FAS (Free Alongside Ship) Gladstone.
Black Stump Coal arranges and pays for the rail freight to the wharf
in Gladstone where the coal is stored for a short period until the
Singapore recipient arranges delivery onto a foreign bound ship. As
the Australian supplier is not responsible for delivery onto a foreign
bound ship, the supplier is not the exporter for the purposes of item 1.
(Again, subsection 38-185(3) may apply - see paragraphs 315 to 373).

176.  Where the goods being supplied are a ship or an aircraft to be
exported under its own power, items 3 and 4 may apply where the
recipient is responsible for the export (refer the discussion at
paragraphs 220 to 242). If, however, a supplier, or a party engaged by
the supplier, physically transports the ship or aircraft out of Australia
or transports the aircraft or ship under its own power we consider that
the supplier is the exporter and item 1 applies.

177. It is important to note that the placing of goods on board a ship
or aircraft does not constitute the export of those goods. Until the ship
or aircraft leaves Australia with those goods on board, export has not
occurred and, therefore, there is no exporter.

Export before or within 60 days

178. A supply of goods is GST-free if the supplier exports the
goods before, or within a 60 day period (or such further period as the
Commissioner allows).

179.  The 60 day period commences on the earlier of:

(a) the day on which the supplier receives any of the
consideration for the supply; and
(b) the day on which the supplier gives an invoice for the
supply.
180. It is necessary, therefore, to establish when export occurs.
181.  In Wesley-Smith v. Balzary”, Forster J considered that export

in the context of the Customs Act is capable of occurring at two
different times, depending on whether it is to be determined in relation

' See Wesley-Smith v. Balzary (1976-77) 14 ALR 681.
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to the imposition of duties (the commercial context) or in the
prohibition of exports context.

182. In the commercial context, his Honour said:

‘If duty is to be imposed and duty is to be collected, or if the
goods are to be free of duty, this necessarily must occur at the
point of leaving Australia and for this purpose the goods may
be said to be exported at the moment of leaving Australia with

the intention that they be landed elsewhere out of Australia’.**

183. In considering whether a prohibited export has occurred, his
Honour said:

‘Where the export of something prohibited is concerned, the
meaning of export must, I think, involve the actual landing of

the goods elsewhere out of Australia’.*

184.  Under the GST Act, the fact that goods have been physically
exported must be established so that GST is not payable on the supply
of those goods. We consider that this is similar to the commercial
context referred to in Wesley-Smith v. Balzary.

185.  Accordingly, the point at which goods are exported for the
purposes of item 1 is when the goods physically leave Australia with
the intention of being landed at a place outside Australia.

186.  Presently, goods can only leave Australia on board a ship or
aircraft.** Thus the time at which goods are exported is the time at
which the ship or aircraft departs its final Australian port or airport
and clears the territorial limits of Australia (refer the definition of
Australia discussed at paragraphs 131 to 136 above).

Example 7 — Ship departs final Australian port for a destination
outside Australia.

187. A company in Sydney agrees to sell coal to a customer in
Japan. Under the terms of sale, the Sydney company is responsible
for loading hatches of coal on a foreign bound vessel at the Port of
Gladstone and the Port of Hay Point. The coal is loaded by the
supplier (or a party engaged by the supplier) at Gladstone and the
vessel sails up to the Port of Hay Point where the supplier loads the
remaining hatches of coal before departing for Japan. Upon leaving
the Port of Hay Point, which is the ship’s final Australian port of call,
the coal on board the ship is exported when the vessel departs

“2(1976-77) 14 ALR 681 at p 688.

“(1976-77) 14 ALR 681 at p 688.

* There maybe other methods of exporting goods in the future, for example,
pipelines, cables, other spacecraft, but this Ruling does not address these potential
modes of export.
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Australian territorial waters. The ship later arrives in Japan where
the coal is unloaded.

188.  The timing requirement in item 1 is satisfied if the ship or
aircraft, with the goods on board for landing at a place outside
Australia, departs its final Australian port or airport and leaves
Australia, before the end of the 60 day period.

189. A supplier will not always be aware of the actual time of
export. The Commissioner therefore accepts that the timing
requirement is met if, before the end of the 60 day period, the supplier
delivers the goods on board the ship or to an aircraft operator or hands
over possession of the goods to an international transport provider™
for delivery on board the ship or to an aircraft operator.

190. However this is provided that the supplier has completed all of
the other actions necessary on the part of the supplier to export the
goods, for example, obtain necessary permits and Customs approvals.

191.  The supplier needs documents evidencing receipt of the goods
by the shipping line, aircraft operator or other international transport
provider, and of the contract for carriage of the goods to a destination
outside Australia (e.g., consignment note, certificate of shipment, bill
of lading).

192. If the supplier is able to meet all the above requirements, but
the ship or aircraft departs its final Australian port or airport and
leaves Australia after the end of the 60-day period, the Commissioner
grants an automatic extension equal to the additional time required for
the export to occur.

Example 8 —Supplier delivers goods to international transport
provider within the 60 day period.

193.  As in example 4, Bewdy Bats sells a quantity of cricket bats to
an English buyer/recipient. The 60 day period commences when the
recipient orders the goods, as payment in full is made at this time.
The Australian supplier manufactures the bats and delivers them to
their freight forwarder 50 days later. The freight forwarder provides
Bewdy Bats with a delivery docket acknowledging receipt of the
goods. The freight forwarder later arranges for the bats to be shipped
LCL (less than container load), and issues a house bill to Bewdy Bats.
As the Australian supplier has delivered the goods to an international
transport provider before the end of 60 days, and all other export
requirements are met, the supplier satisfies the 60 day timing
requirement. If, in fact the house bill indicates that the ship departed

* International transport provider includes a freight forwarder, consolidator, air
express courier, postal agency, etc.



Draft Goods and Services Taxation Ruling

GSTR 2001/D6

Page 30 of 85 FOI status: draft only — for comment

on the 63rd day, the Commissioner automatically extends the period
by 3 days.

Example 9 — Supplier hands over goods to an international air
express courier within 60 days.

194.  An Australian supplier exports goods through an international
air express courier and is issued with a consignment note which has
no reference to the date that the flight leaves. The supplier later
receives confirmation of delivery of the goods to the overseas
customer. Provided the goods were handed over to the courier before
the end of the 60 day period, we accept that the timing requirement is
satisfied, even though the Australian supplier is not aware of the
actual time of export.

195.  Suppliers unable to deliver the goods on board the ship or to an
aircraft operator, or hand over possession of the goods to an
international transport provider*® within the 60 day time period may
apply to the Commissioner for an extension of time. The application
should be in writing clearly setting out the length of the extension
required and the circumstances why an extension to the 60 day period
is being requested.

Example 10 — Supplier requests extension of time for export to occur.

196. An Australian manufacturer of specialised machine
components contracts to supply goods to one of their regular foreign
customers. An invoice issues and the 60 day period commences. The
components are produced, but the recipient advises that delivery is
not required for three months due to a change in production
schedules. The components are stored until the new delivery date. In
this case, the supplier needs to make a written request for an
extension of time for the supply of those goods to be GST-free under
item 1 of subsection 38-185(1).

Example 11 - Supplier requests extension of time for export to occur.

197.  Overseas customers subscribe to an Australian publisher of
journals that are circulated on a monthly basis. The subscription
period is for twelve months and the journals are to be forwarded to
the overseas subscribers monthly. The supply of journals is connected
with Australia as the supply involves the goods being removed from
Australia.”’ The subscription is paid in full at the beginning of the
year and the 60 day period commences. The Australian publisher

“ Ibid.
7 Subsection 9-25(2).
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applies to the Commissioner in writing for an extension of the 60 day
period because at least ten of the magazines will be exported after the
60 days have expired. The Commissioner extends the period until the
last publication is issued.

198. If the goods are a ship or aircraft that the supplier exports
under its own power, those goods are exported when the ship or
aircraft departs its final Australian port or airport and leaves Australia
for a destination outside Australia. To satisfy the timing requirement,
that ship or aircraft must depart its final Australian port or airport and
leave Australia before the end of the 60 days, or such further time as
the Commissioner allows.

199. The supplier must have sufficient evidence to show that all of
the requirements of this item are met. This is discussed further at
paragraphs 374 to 389.

Adjustment events

200. If a supplier having supplied the goods GST-free, subsequently
becomes aware that the goods were not exported, that is, the goods
were not sent from Australia to a place outside Australia, this gives
rise to an adjustment event. An adjustment event includes an event
which has the effect of causing a supply to become a taxable supply.

Example 12 — Goods for export (FOB terms of sale ) redirected to a
place in Australia.

201.  Asin example 1, Oz Wool Corporation contracts to sell a bulk
shipment of wool to China Knits Co, with price and delivery agreed
FOB Melbourne on the basis that the goods are exported. The ship’s
scheduled route is Hong Kong—Melbourne—Brisbane-Hong Kong.
Upon delivery on board the ship, Oz Wool is advised by way of
amended details on the bill of lading, that the wool is to be unloaded
in Brisbane. The recipient directs Oz Wool to forward the bill of
lading to their subsidiary company in Brisbane, as a change in
production arrangements has resulted in the wool being redirected for
delivery to China Knits” Australian operation. The wool has not been
exported. The placing of the goods on board the ship by the
Australian supplier does not amount to the export of the wool. The
supply is a taxable supply. If Oz Wool has accounted for the supply as
a GST-free supply, an adjustment event occurs. An event has
occurred which has the effect of causing the supply to become a
taxable supply.

202.  An adjustment event also arises if the goods are not exported
before the end of the 60 day period (or such further period as allowed
by the Commissioner).
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203. If the adjustment event occurs in the same tax period in which
the GST on the supply is attributable an adjustment does not arise.
However, if the GST on the supply would have been attributable to an
earlier tax period, the supplier has an increasing adjustment equal to
the amount of GST now payable on that supply.

204. Adjustments for adjustment events are attributed to the tax
period in which the supplier becomes aware of the adjustment.**

Item 2 — Export of goods (instalment contract)

205. If the consideration for an export sale is provided in
instalments, a supplier may not be able to meet the requirements that
the goods are exported within 60 days of receiving any consideration.
Item 2 addresses this issue.

206. Item 2 of the table in subsection 38-185(1) provides that:

Export of goods | A supply of goods for which the consideration is

— supplies paid provided in instalments under a contract that
for by requires the goods to be exported, but only if the
instalments supplier exports them from Australia before, or

within 60 days (or such further period as the
Commissioner allows) after:

(a)  the day on which the supplier receives any
of the final instalment of the consideration
for the supply; or

(b) if, on an earlier day, the supplier gives an
invoice for that final instalment — the day
on which the supplier gives the invoice.

207. A supply of goods that are exported is GST-free where the
elements of item 2 of the table in subsection 38-185(1) are satisfied.
The elements are:

(a) there is a supply of goods;

(b)  the consideration is provided in instalments;
(c) the contract requires the goods to be exported;
(d)  the supplier exports them; and

(e) the export occurs before or within a 60 day period (or
such further period as the Commissioner allows).

* Subsection 29-20(1).
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Supply of goods

208.  Supply of goods takes the same meaning as discussed in item 1
at paragraphs 123 and 124.

Consideration provided in instalments

209. This element is satisfied if the contract provides for the
consideration to be paid in two or more instalments. This may occur
where goods are being constructed and payment is made periodically
or on a progressive basis.

The contract requires the goods to be exported

210. This means that it must be an express or implied term of the
contract that the goods are to be exported.

211. Information contained in the contract which supports the
requirement to export the goods may include:

(a) the overseas destination to which the goods are to be
delivered;

(b) the identity and location of the purchaser;
(c) obligations to carry out export formalities;
(d) obligations in respect of international transport costs;

(e) obligations in respect of import costs and formalities in
a foreign country.

The supplier exports them

212.  The supplier exports them takes the same meaning as
discussed in item 1 at paragraphs 137 to 177.

Export before or within 60 day period

213. A supply of goods is GST-free if the supplier exports the
goods before, or within a 60 day period (or such further period as the
Commissioner allows).

214. The 60 day period commences on the earlier of:

(a) the day on which the supplier receives any of the final
instalment of the consideration for the supply; or

(b)  the day on which the supplier gives the invoice for that
final instalment.

215. The timing requirement is satisfied if the goods are exported as
explained in paragraphs 178 to 199 before the end of the 60 day
period.
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216. The Commissioner grants an automatic extension of time equal
to the additional time required for the export to occur where the
circumstances described at paragraphs 189 to 192 exist.

217. If a supplier is otherwise unable to meet the 60 day time
period, an application for an extension of time should be made with
the Commissioner.

Example 13 — Consideration is provided in instalments.

218.  Dinkum Designs Pty Ltd is an Australian manufacturer of
outdoor clothes hoists. The company enters an agreement to produce
5000 hoists for a United States recipient intending to wholesale the
goods in the US. The contract provides for the consideration to be
provided in 5 equal instalments. All 5000 will be sent in one
consignment, and the contract sets out that the Australian supplier is
responsible for the cost of insurance and freight for the shipping of the
clothes hoists to California. The contract provides that the agreed
price does not include the costs of importation into the US, such that
the recipient is responsible for United States Customs procedures and
entry costs. This supply falls for consideration under item 2, and the
60 day period commences when the final instalment is paid.

Adjustment events

219. If a supplier having supplied the goods GST-free, subsequently
becomes aware that the goods were not exported or the goods were
not exported within the specified time limit this gives rise to an
adjustment event (refer paragraphs 200 to 204 above).

Item 3 — Export of aircraft or ships

220. Item 3 of the table in subsection 38-185(1) provides that:

Export of A supply of an aircraft or ship, but only if the
aircraft or ships | recipient of the aircraft or ship exports it from
Australia under its own power within 60 days (or
such further period as the Commissioner allows)
after taking physical possession of it.

221. A supply of an aircraft or ship is GST-free where the elements
of item 3 of the table in subsection 38-185(1) are satisfied. The
elements are:

(a) a supply of an aircraft or ship;

(b)  the recipient of the aircraft or ship exports it from
Australia under its own power; and
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(c) the export occurs within a specified period.

A supply of an aircraft or ship

222. The term ‘aircraft’ takes its ordinary meaning. The term ‘ship’
is defined in section 195-1 as ‘any vessel used in navigation, other
than air navigation’.

Recipient exports

223.  We consider that the recipient exports the aircraft or ship under
its own power if the recipient, or a party engaged by the recipient,
physically navigates the aircraft or ship to a destination outside
Australia.

224.  If the supplier exports the ship or aircraft under its own power
item 3 does not apply. However, the supply may be GST-free under
item 1.

225. Ifthe recipient exports the ship or aircraft not under its’ own
power, item 3 does not apply. However, the supply may be GST-free
under item 1 if the requirements of subsection 38-185(3) are sati