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Draft Goods and Services Tax Ruling

Goods and services tax: making supplies
and analysing multi-party arrangements

Preamble

This document is a draft for industry and professional comment. As such, it
represents the preliminary, though considered, views of the Australian
Taxation Office. This draft may not be relied on by taxpayers and
practitioners, as it is not a ruling or advice for the purposes of section 37 of
the Taxation Administration Act 1953. The final Ruling will be a public
ruling for the purposes of section 37 and may be relied upon by any entity to
which it applies.

What this Ruling is about

1. The ‘Background’ section of this Ruling outlines the meaning
of the term ‘supply’ in the A New Tax System (Goods and Services
Tax) Act 1999 (‘GST Act’); its relevance to input tax credit
entittements; and its use in the United Kingdom Value Added Tax,
and New Zealand GST regimes to the extent it relates to the
interpretation of the GST Act.

2. The ‘Ruling with explanation’ section of the Ruling is divided
into three parts:

o Part 1 examines the meaning of ‘supply’ in section 9-10
and how the meaning is qualified by some other
provisions of the GST Act.

o Part 2 focuses on the characteristics of ‘supply’ in a
two party transaction.

o Part 3 builds on these characteristics. It discusses
propositions for analysing more complex arrangements
involving more than two entities. These multi-party
arrangements are commonly known as tripartite
arrangements.

The Ruling concludes with a case study which we use to illustrate
several of the propositions relating to multi-party arrangements.

3. This Ruling does not discuss in depth:
o subsection 38-190(3) which is about supplies to
non-residents;
o Subdivision 40-A which is about financial supplies;
. Division 78 which is about insurance;

. Division 100 which is about vouchers; and
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° Division 153 which is about agents.

These provisions are the subject of other GST public rulings.*

4. Unless otherwise stated in this Ruling:
° all legislative references are to the GST Act; and
. all explanatory memorandum references are to the

Explanatory Memorandum to the A New Tax System
(Goods and Services) Bill 1998 (‘the EM’).

Date of effect

5. This draft Ruling represents the preliminary, though
considered view of the Australian Taxation Office. This draft may not
be relied on by taxpayers or practitioners. When the final Ruling is
officially released, it will explain our view of the law as it applies from
1 July 2000.

6. The final Ruling will be a public ruling for the purposes of
section 37 of the Taxation Administration Act 1953 and may be relied
upon, after it is issued, by any entity to which it applies. Goods and
Services Tax Ruling GSTR 1999/1 explains the GST rulings system
and our view of when you can rely on our interpretation of the law in
GST public and private rulings.

7. If the final public ruling conflicts with a previous private ruling
that you have obtained, the public ruling prevails. However, if you
have relied on a private ruling, you are protected in respect of what
you have done up to the date of issue of the final public ruling. This
means that if you have underpaid an amount of GST, you are not
liable for the shortfall prior to the date of effect of the later ruling.
Similarly, you are not liable to repay an amount overpaid by the
Commissioner as a refund.

Background

8. Section 2-1 of the GST Act gives an overview of the GST Act
and what each Chapter of the GST Act covers.

! See GSTR 2005/6 Goods and services tax: the scope of subsection 38-190(3) and
its application to supplies of things (other than goods or real property) made to
non-residents that are GST-free under item 2 of the table in subsection 38-190(1) of
the A New tax System (Goods and Services Tax) Act 1999; GSTR 2002/2 Goods
and services tax: GST treatment of financial services and related supplies and
acquisitions; GSTR 2000/36 Goods and services tax: insurance settlements by
making supplies of goods and services; GSTR 2003/5 Goods and services tax:
vouchers; and GSTR 2000/37 Goods and services tax: agency relationships and
the application of the law (as amended).
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9. Section 2-5 notes that Chapter 2 has the basic rules for the
GST, including rules for when and how GST arises, who is liable to
pay GST and how input tax credits arise. Fundamental to the basic
rules is the term ‘supply’. GST does not arise without there being a
supply. Supply is defined in section 9-10:

9-10 Meaning of supply

Q) A supply is any form of supply whatsoever.

(2) Without limiting subsection (1), supply includes any of these:
(@) a supply of goods;

(b) a supply of services;

(c) a provision of advice or information;

(d) a grant, assignment or surrender of real property;

(e) a creation, grant, transfer, assignment or surrender
of any right;

) a financial supply;

(9) an entry into, or release from, an obligation:

0] to do anything;
(i) to refrain from an act;
(iii) to tolerate an act or situation;

(h) any combination of any 2 or more of the matters
referred to in paragraphs (a) to (g).

3) It does not matter whether it is lawful to do, to refrain from
doing or to tolerate the act or situation constituting the

supply.

(3A)  For the avoidance of doubt, the delivery of:
(a) livestock for slaughtering or processing into food; or
(b) game for processing into food;

under an arrangement under which the entity making the
delivery only relinquishes title after food has been produced,
is the supply of the livestock or game (regardless of when
the entity relinquishes title). The supply does not take place
on or after the subsequent relinquishment of title.

4) However, a supply does not include a supply of money
unless the money is provided as consideration for a supply
that is a supply of money.

10. We discuss each element of the section 9-10 meaning of
supply in Part 1 of this Ruling (see paragraphs 19 to 83).
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11. The basic rules in Chapter 2 of the GST Act also deal with how
input tax credits arise. Supply is important here because without there
being a supply an entity cannot acquire anything for a creditable
purpose as required by paragraph 11-5(a). Making an acquisition of
something is the first step in determining whether you make a
creditable acquisition under section 11-5. The meaning of acquisition is
given in section 11-10. The second step is the requirement in
paragraph 11-5(b) that the supply of the thing to you is a taxable
supply. The requirements for a taxable supply are stated in section 9-5.

12. You make an acquisition if you are the recipient of a supply.
That is, the supply is made to you. In most transactions concerning
GST the recipient of a supply is the entity who is also provided with
that supply. In contrast, some supplies are made to the recipient, but
provided to another entity. An entity must have made an acquisition of
a thing to satisfy the requirements of section 11-10. It is not sufficient
that an entity has merely been provided with the supply.

13. The propositions for characterising supplies and analysing
more complex transactions in Parts 2 and 3 of this Ruling assist in
determining who the recipient of a supply is (see paragraphs 84 to
143 for Part 2 and 144 to 288 for Part 3). The section 195-1 dictionary
gives the meaning of recipient:

recipient, in relation to a supply, means the entity to which the
supply was made.

14. Section 2-10 refers to Chapter 3 which covers the exemptions
from GST, being those particular supplies that are GST-free or input
taxed. These are the first type of exception to the basic rules.

Section 2-15 explains Chapter 4 has special rules that can apply in
particular cases to modify the basic rules; these are the second type of
exception to the basic rules. In this Ruling we deal with some of the
basic and the special rules that qualify or affect the supply or its status.

15. The miscellaneous matters contained in Chapter 5 and
referred to in section 2-20 are not discussed in this Ruling.

16. Section 2-25 takes us to Chapter 6 which contains the dictionary.
We draw on several of the terms contained in the dictionary.

The United Kingdom and New Zealand

17. The concept of supply is also fundamental to value added tax
regimes in other countries. In relevant places in this Ruling we explain
the effect some of the differences contained in the United Kingdom
Value Added Tax Act 1994 (the UK VAT Act) and the Sixth VAT
Directive of the European Council (the Sixth Directive);? and the New
Zealand Goods and Services Tax Act 1985 (the NZ GST Act) have on
supply under those regimes. We recognise the context in which these
differences appear and their relevance to our GST Act.

2 EC Council Directive 77/388 of 17 May 1977 on the harmonisation of the laws of the
member states relating to turnover taxes — Common system of value added tax:
uniform basis of assessment.
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18. As the characteristics of supply in two party situations and in
tripartite arrangements have been the subject of extensive judicial
consideration in the United Kingdom and New Zealand, we discuss
several of their cases in the Ruling. We also consider some relevant
Australian decisions.

Ruling with Explanation

Part 1: The concept of ‘supply’ in the GST Act
Subsection 9-10(1)

19. The words ‘A supply is any form of supply whatsoever’ in
subsection 9-10(1) catch all supplies regardless of whether they
concern goods or services. This obvious breadth of the concept of
supply is confirmed by the EM, which states (in reference to
subsection 9-10(1)):

This is defined broadly and is intended to encompass supplies as
widely as possible.?

20. Though labelled a definition by the EM, subsection 9-10(1)
gives no insight into what a supply is. The intended scope of the term
is illustrated more fully in subsection 9-10(2), of which the EM states:

(It) provides a list of things that are included as supplies. It is not an
exhaustive list. It does not limit the possible breadth of the definition
of supply in subsection 9-10(1)*

21. Subsection 9-10(2) neither qualifies nor constrains

subsection 9-10(1). It is illustrative of the things that can be a supply.
The subsection refers to two aspects of a supply: the thing which
passes, such as goods, services, a right or obligation; and the means
by which it passes, such as its provision, creation, grant, assignment,
surrender or release.” Something that is not listed in subsection 9-10(2)
but falls within subsection 9-10(1) will be a supply.®

Subsection 9-10(2)
Paragraph (a) — a supply of goods

22. This paragraph focuses on what is supplied. There is no
reference to the activity that constitutes making the supply. ‘Goods’ is
defined in section 195-1 as:

goods means any form of tangible personal property.

% paragraph 3.6 of the EM.

* Paragraph 3.6 of the EM.

® This is explained in paragraph 21 of GSTR 2000/11 Goods and services tax: grants
of financial assistance.

® See Coles Supermarkets Australia Pty Ltd v. Westley Nominees Pty Ltd & Anor
2005 ATC 4484 at 4506; [2005] FCA 839 at paragraph 114.
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23. ‘Tangible’ connotes a physical existence and has the effect of
excluding intangibles. This means that a supply of goods is a supply
of any form of personal property that has a physical existence, but
does not include a supply of intangible personal property such as
things in action. Things in action are personal proprietary rights that
are enforceable by legal action and are not capable of transfer by
delivery. Debts, insurance contracts, shares, patents, trade marks
and copyrights are examples of things in action.

24. ‘Personal property’ embraces all forms of property other than
interests in land (the exception being leasehold interests that are
classified as personal property). Chattels are things that are personal
property. Chattels are divided into chattels real and chattels personal.
Leaseholds are called chattels real to distinguish them from
moveables which are called chattels personal. Leaseholds are
personal property and are recognised interests in land but, as they
are intangible personal property, they are not goods for GST
purposes.

Overseas jurisdictions

25. In New Zealand ‘goods’ is defined under subsection 2(1) of
the NZ GST Act to mean ‘all kinds of personal or real property; but
does not include choses in action or money or a product that is
transmitted by a non-resident to a resident by means of a wire, cable,
radio, optical or other electromagnetic system or by means of a
similar technical system’. This definition in embracing real property is
much wider than the definition in our GST Act.

26. In the United Kingdom a supply of goods is defined under
subparagraph 1(1) of Schedule 4 to the UK VAT Act as ‘any transfer
of the whole property in goods’, with the exceptions that the transfer
‘of any undivided share of property’ or ‘of the possession of goods’ is
a supply of services. The transfer of possession of goods is further
qualified in that there will be a supply of goods if possession is
transferred under an agreement for sale or an agreement that
provides that at some point in the future (no later than when the
goods are paid for) ownership will transfer (see subparagraph 1(2) of
Schedule 4 to the UK VAT Act).

27. Under article 5(1) of the Sixth Directive the supply of goods is
‘the transfer of the right to dispose of tangible property as owner’.
Both this and the UK VAT definition of the supply of goods are more
restricted than the definition in our GST Act.

Paragraph (b) — a supply of services

28. This paragraph also focuses on what is supplied. There is no
definition of ‘services’ in section 195-1. This is different from the
meaning given to the term ‘services’ in the UK VAT Act, the Sixth
Directive, and the NZ GST Act.
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Overseas jurisdictions compared

29. Under subsection 5(2) of the UK VAT Act ‘anything which is
not a supply of goods but is done for consideration (including, if so
done, the granting, assignment or surrender of any right) is a ‘supply
of services”. Under article 6(1) of the Sixth Directive a supply of
services is defined as ‘any transaction which does not constitute a
supply of goods’ and the term includes ‘obligations to refrain from an
act or to tolerate an act or situation’.

30. Under subsection 2(1) of the NZ GST Act ‘services’ means
‘anything which is not goods or money’. In Case S65’ Willy DJ warned
that there are limits to this definition in that a service can only be so
wide as to include activities that benefit the recipient of a supply.

31. As explained in paragraph 28 of GSTR 2000/11,°

subsection 9-10(2) places supplies of goods and services alongside
things like rights and obligations. The wider definition of supply under
our GST Act and the structure of our GST Act reduce the need to
resort to ‘creative use of language’® in analysing a transaction as a
supply of services. The differences in the structure of our legislation
mean that overseas cases should be considered with some caution
where they characterise a supply as a supply of services.

Paragraph (c) — a provision of advice or information

32. If a supply is the provision of advice or information and the
supply involves work to create, develop or produce that information or
advice for the recipient, the supply is the performance of services.™ In
contrast, the instantaneous provision of advice or information is a
supply of that advice or information.** This distinction has relevance
for certain purposes, such as in determining if the thing (services, or a
provision of advice or information) is done in Australia and is
connected with Australia.

‘Provided’ may not be making a supply

33. ‘Provided’ is used in the GST Act in a number of different
contexts, for example:

o ‘provision’ as the action by which advice or information is
supplied (paragraph 9-10(2)(c));

o consideration being ‘provided’ (subsection 11-30(3));

" (1996) 17 NZTC 7408.

8 GSTR 2000/11 Goods and services tax: grants of financial assistance.

® See Advocate General Jacobs’ opinion at paragraph 24 in Landboden -
Agrardienste GmbH & Co. KG v. Finanzamt Calau [1998] BVC 70.

1 This is explained at paragraphs 71 to 73 and 195 to 201 of GSTR 2000/31 Goods
and services tax: supplies connected with Australia.

1 As stated in paragraph 90 of GSTR 2000/11 Goods and services tax: grants of
financial assistance, ‘a grant will not be consideration for such a supply unless the
grantor derives some benefit from the information or the grant is made for the
purpose of obtaining such information’.
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° legislative provisions ‘provided for’ (subsection 151-20(3));
. fringe benefits ‘provided’ (Division 71); and
. information to be ‘provided’ (subsection 31-10(2)).

34. ‘Providing’ a thing is not necessarily synonymous with making

a supply of the thing. In some cases it requires care to determine to
whom a supply is provided and to whom it is made because, as we
indicated in paragraph 12, some supplies are made to one entity but
provided to another entity. For example, subsection 38-190(3) deals
with supplies (other than goods or real property) that are ‘made’ to
one entity, but ‘provided’ to another.

35. Subsection 38-190(3) concerns supplies (other than goods or real
property) made to non-residents outside Australia. The GST-free status of
these supplies under item 2 of the table in subsection 38-190(1) is negated
under subsection 38-190(3) if, amongst other things, the supply is provided,
or the agreement requires it to be provided to another entity in Australia.
This means that a supply may be ‘made’ to one entity, but ‘provided’ to
another entity.

36. ‘Provided’ is used in subsection 38-190(3) to contrast with
‘made’ in item 2 of the table in subsection 38-190(1). It focuses on the
actual flow of the supply as opposed to the contractual flow established
by the agreement made between the supplier and the non-resident.

37. In Part 3 we give examples of supplies that are made to one
entity but provided to another entity (see Examples 3 to 6 beginning
at paragraph 187).

Paragraph (d) — a grant, assignment or surrender of real property
38. Section 195-1 defines ‘real property’ as:
€) any interest in or right over land; or

(b) a personal right to call for or be granted any interest in or
right over land; or

(c) a licence to occupy land or any other contractual right
exercisable over or in relation to land.

39. A supply of real property may be made by granting, assigning
or surrendering any of the interests or rights that form the definition of
real property.
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40.  GSTR 2003/7* explains that the definition of real property in
section 195-1 has a broad ambit as it extends the general law
meaning of real property. For example, under the general law, ‘a
licence to occupy land’ is a personal right and not real property. A
licence to occupy land falls short of creating a legal or equitable
interest in land. It merely legalises occupation that would otherwise
be a trespass.

41. The meaning of real property needs to be examined in the
context in which it arises under the GST Act. The potential application
of the margin scheme under subsection 75-5(1) only covers taxable
supplies of real property by selling a freehold interest in land, selling a
stratum unit, or granting or selling a long-term lease. The sale of real
property is input taxed under section 40-65 but only to the extent that
the property is residential premises to be used predominantly for
residential accommodation (the sale is not input taxed to the extent
that the residential premises are commercial residential premises or
new residential premises other than those used for residential
accommodation before 2 December 1998). The sale of real property in
section 40-65 refers to the transfer of the full and complete ownership
of land, that is, the maximum interest that the Crown has alienated.™

Paragraph (e) — a creation, grant, transfer, assignment or surrender
of any right™*

42. Not every right will give rise to a supply. A right may be a term
or condition of a larger transaction. It is only where the right is the
substance of the transaction that it will be a supply.

Paragraph (f) — a financial supply
43. Section 195-1 defines financial supply’ as:

financial supply has the meaning given by the regulations made for
the purposes of subsection 40-5(2).

44, Regulation 40-5.01 states the object of the subdivision is to
identify a supply that is or is not a financial supply. Regulation 40-5.08
then states that ‘a supply is a financial supply if the supply is
mentioned as a financial supply in regulation 40-5.09 or an incidental
financial supply in regulation 40-5.10'.

12 GSTR 2003/7 Goods and services tax: what do the expressions ‘directly
connected with goods or real property’ and ‘a supply of work physically performed
on goods’ mean for the purposes of subsection 38-190(1) of the A New Tax
System (Goods and Services Tax) Act 1999?

% See paragraph 18 of GSTR 2003/3 Goods and services tax: when is a sale of real
property a sale of new residential premises?

14 Paragraph (e) appears broader in scope than paragraph (d). This is because
paragraph (d) does not include ‘creation’ or ‘transfer’ in relation to interests and
rights that make real property. However, paragraph (d) is not narrower than
paragraph (e) because in the real property context, ‘creation’ is covered by ‘grant’
and ‘transfer’ by ‘assignment’.
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45, Regulation 40-5.09 deals with provision, acquisition and
disposal of interests. These three things are financial supplies if they
meet the requirements of regulation 40-5.09.

46. While the provision and/or disposal of an interest may be a
supply within the ordinary meaning of supply, the word ‘supply’ does
not ordinarily contemplate the acquisition of something. For the
purposes of the GST regulations and the GST Act, a supply includes
a financial supply and a financial supply includes the acquisition of a
financial interest.™

Paragraph (g) — an entry into, or release from, an obligation:
0] to do anything;
(i) to refrain from an act;
(iii) to tolerate an act or situation

47. None of the terms in this paragraph are defined in section 195-1.
The supply is ‘entering into’ an obligation or ‘releasing from’ an
obligation.

48. Not every entry into an obligation will give rise to a supply.
The entry into the obligation may be a term or condition of a larger
transaction. It is only where the entry into the binding obligation is the
substance of the transaction that it will be a supply.®

Paragraph (h) — any combination of any two or more of the matters
referred to in paragraphs (a) to (g)

49. This paragraph means that a supply may have more than one
component drawn from the other forms of supply included in the list. As
subsection 9-10(2) is not exhaustive, one (or more) of the matters in
the list can combine with something not included in the list to be a
supply. As we stated in paragraph 21, something that is not listed in
subsection 9-10(2) that falls within subsection 9-10(1) will be a supply.

50. A simple application of paragraph (h) is a supply of labour and
materials. Other applications may include an entry into an obligation
to do a thing with actually doing it, or granting a right to have a thing
supplied with actually supplying the thing.

!5 For further discussion on financial supplies see GSTR 2002/2 Goods and services
tax: treatment of financial supplies and related supplies and acquisitions.

% This is explained in paragraphs 30 to 36 of GSTR 2000/11 Goods and services
tax: grants of financial assistance, and in paragraphs 84 to 85 of GSTR 2001/6
Goods and services tax: non-monetary consideration.
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51. Section 9-80 recognises that a supply can be partly taxable
and partly GST-free or input taxed.!” Such a supply may result from
the operation of paragraph 9-10(2)(h), being a combination of two
other listed supply matters. It may also result from the specific
provisions dealing with GST-free and input taxed supplies. An
example of this is a supply of services that is consumed partly in
Australia and partly outside Australia.*®

A ‘thing’
52. As well as the specific types of supply listed in subsection 9-10(2),

the GST Act recognises the concept of a ‘thing’. ‘Thing’ is defined in
section 195-1 as:

thing means anything that can be supplied or imported.

53. ‘Thing’ is used to refer to goods, services or other supplies
covered by section 9-10. For example, paragraph 11-5(b) uses the
words: ‘the supply of a thing to you is a taxable supply’. The formal
use of the term ‘thing’ gives further emphasis to the breadth of
subsection 9-10(1) and is a clear illustration of this breadth being
greater than the sum of the parts listed in subsection 9-10(2).

Subsection 9-10(3)
54, Subsection 9-10(3) states:

It does not matter whether it is lawful to do, to refrain from doing or
to tolerate the act or situation constituting the supply.

55. Under subsection 9-10(3) the lawfulness of making a supply is
not a relevant factor in establishing a ‘supply’ for GST purposes. For
example, a second hand car dealer who sells cars at auction, which
the dealer has either stolen or has received knowing they have been
stolen, is making supplies of goods.*

Y This is discussed in GSTR 2001/8 Goods and services tax: apportioning the
consideration for a supply that includes taxable and non-taxable parts.

'8 For example, see paragraph 27 of GSTR 2003/7 Goods and services tax: what do
the expressions ‘directly connected with goods or real property’ and ‘a supply of work
physically performed on goods’ mean for the purposes of subsection 38-190(1) of the
A New Tax System (Goods and Services Tax) Act 1999?

!9 See the UK VAT Tribunal case Customs and Excise Commissioners v. Oliver
(1979) 1 BVC 314.
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56. In interpreting the Sixth Directive, the European Court of
Justice (ECJ) has held that the principle of fiscal neutrality precluded
a generalised differentiation between lawful and unlawful transactions
‘except in special circumstances where because of the characteristics
of particular goods, all competition between the lawful economic and
unlawful sector was prohibited’.?° The ECJ has held that there was no
liability to VAT on the illegal distribution of prohibited drugs because
their supply was subject to a total prohibition in the member states
(except within strictly controlled economic channels for medical and
scientific purposes).?

57. Under the GST Act all supplies of things that are made
through an illegal act are potentially a supply. For example, in
applying subsection 9-10(3), we consider that the illegal distribution of
prohibited drugs or the sale of ‘fake’ brand name handbags, or
clothing in breach of copyright would constitute supplies for our GST
purposes.

Subsection 9-10(3A)

58. Subsection 9-10(3A) is an ‘avoidance of doubt’ provision. It
provides that the delivery of livestock for slaughtering or processing
into food, or of game for processing into food under an arrangement
under which title does not pass until after food has been produced, is
the supply of livestock or game.

59. In identifying the thing in the transaction that constitutes the
supply, and in emphasising that the supply does not take place on or
after the subsequent relinquishment of title, subsection 9-10(3A)
clarifies the time when the supply is made and what constitutes the

supply.

Subsection 9-10(4)

60. Subsection 9-10(4) provides that a supply does not include a
supply of money unless the money is provided as consideration for a
supply that is a supply of money.?

% see Lange v. Finanzamt Furstenfeldbruck [1993] ECR 1-4677.

% See Mol v. Inspecteur der Invoerrechten en Accijnzen (1988) 4 BVC 205 and
Vereniging Happy Family Rustenburgerstraat v. Inspecteur der Omzetbelasting
(1988) 4 BVC 216.

22 For further discussion on the application of subsection 9-10(4) see paragraphs 37
to 42 and 99 t0102 of GSTR 2002/2 Goods and services tax: GST treatment of
financial services and related supplies and acquisitions.
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61. Money is defined by section 195-1 to mean:

(@) currency (whether of Australia or of any other country); and
(b) promissory notes and bills of exchange; and
(c) any negotiable instrument used or circulated, or intended for

use or circulation, as currency (whether of Australia or of any
other country); and

(d) postal notes and money orders; and

(e) whatever is supplied as payment by way of:
0] credit card or debit card; or
(i) crediting or debiting an account; or
(iii) creation or transfer of a debt.

However, it does not include:

) a collector’s piece; or

(9) an investment article; or

(h) an item of numismatic interest; or

0] currency the market value of which exceeds its stated value

as legal tender in the country of issue.

Special rules relating to supply
62. Some provisions of the GST Act determine that a supply:

o is not a taxable supply;
o is not a supply; or
o is deemed to be made.

We discuss these in paragraphs 63 to 83.

GST groups

63. A supply that a member of a GST group makes to another
member of the same group is treated by subsection 48-40(2) as if it
were not a taxable supply. The subsection provides for two
exceptions to this treatment. The first deals with certain offshore
supplies that are a taxable supply because of Division 84. The
second deals with an acquisition of a thing by an entity that is a
participant in a GST joint venture and the thing was supplied from a
joint venture operator for the joint venture.

GST religious groups

64. A supply that a member of a GST religious group makes to
another member of the same group is treated by subsection 49-30(1)
as if it were not a taxable supply.

2 GST joint venture has the meaning given by section 51-5.
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GST Branches

65. Paragraph 54-40(2)(c) deems for Division 17 purposes® that all
transfers of anything by the GST branch to the parent entity, that would
have been supplies made by the branch if it were an entity, to be supplies
made by the branch as a separate entity. Paragraph 54-40(2)(a) also
deems for Division 17 purposes that all supplies, acquisitions and
importations made through the GST branch to be made by the GST
branch as a separate entity.

Insurance settlements

66. Subsection 78-25(1) states that a supply that an insurer
makes in settlement of a claim under an insurance policy is not a
taxable supply.

67. A supply of goods is not a taxable supply under
subsection 78-60(1) if it is solely made under an insurance policy to
an insurer in the course of settling a claim under the policy.

68. Under subsection 78-65(2) the making of a supply by an
insurer to an entity is not treated as a taxable supply to the extent that
the supply is made in settlement of a claim under an insurance policy
under which the entity is not insured and the supply is to discharge a
liability owed to that entity by the entity insured.

69. Where the insured entity makes a supply to another entity it is
not treated as a taxable supply under subsection 78-70(2) if it is to
discharge a liability of the insured entity to the other entity and the
supply is covered by settlement of a claim under an insurance policy
under which the entity was insured against that liability.

Compulsory third party schemes

70. Under subsection 79-85(1) a supply of goods is not a taxable
supply if it is solely made under a compulsory third party scheme to
an operator of the scheme in the course of settling a claim for
compensation made under the scheme.

Australian tax, fee or charge

71. Under subsection 81-5(1) the payment of any Australian tax,
fee or charge (other than GST) is treated as the provision of
consideration for a supply made by the entity to which the tax, fee or
charge is payable (unless the tax, fee or charge is specified in the
Treasurer’s determination). The effect of subsection 81-5(1) is to
deem both a supply and provision of consideration for that supply.

 For purposes of working out an additional net amount (relating to the branch) for
the parent entity under Division 17.
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72. Subsection 81-5(2) provides that the payment of taxes, fees,
and charges that are specified in a written determination of the
Treasurer is not the provision of consideration. The subsection only
reverses the status of the payment as consideration, not the fact that
the payment is for a supply made to the payer by the entity to which
the tax, fee or charge is payable. The effect of subsection 81-5(2) is
that the supplies, for which there is payment of the taxes, fees and
charges specified in the Treasurer’s written determination, are not
taxable supplies.

Company amalgamations

73. Division 90 removes certain supplies and acquisitions from the
GST system when two companies, say A and B, amalgamate to form
another company, say C. It does this by treating the supplies as not
being taxable supplies and treating the related acquisitions as not
being creditable acquisitions. Company C must be registered
immediately after the amalgamation.

Supplies partly connected with Australia

74. In deciding whether a supply is connected with Australia a
distinction is made in section 9-25 between supplies of:

o goods;

o real property; and

o things other than goods or real property.

75. A supply may be a mixture of these three things, such as a
mixture of goods and services. This can mean that part of a supply is
connected with Australia under section 9-25 and another part of the
supply is not connected with Australia. Division 96 covers such
circumstances.

76. If a supply is a mixture of:
. goods;
o real property;
o a telecommunication supply under Division 85; or
o things other than goods or real property, that is not a

telecommunication supply,

and only part of the supply is connected with Australia, the supply will
be treated as separate supplies under subsection 96-5(1).
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77. If a part of a supply is reasonably regarded as incidental to
another part of a supply, and its value is below the dollar threshold,
the incidental supply is treated in the same way as that other part of
the supply rather than treating the two parts of the supply as separate
supplies.”®

Vouchers

78. Subsection 100-10(1) states that the act of redeeming a
voucher is not a supply.?® The text note to this subsection states:

A supply for which the voucher is redeemed is still a supply.

Supplies in satisfaction of debts

79. Subsection 105-5(3) provides that a supply by a creditor in
satisfaction of a debt is not a taxable supply if:

. the debtor gives the creditor a written notice stating fully
the reasons why the supply would not be taxable if the
debtor were to make it; or

. if the creditor cannot obtain such a notice, the creditor
believes, based on reasonable information, that it would
not be a taxable supply if the debtor were to make it.

Income tax-related transactions

80. Division 110 provides that the supplies under various income
tax related transactions that it identifies are not taxable supplies. It
covers:

supplies of tax losses and net capital losses;

. transfers of excess foreign credits;

. sup_plies under the operation of the consolidated group
regime;

° certain supplies related to tax sharing arrangements; and

o certain supplies related to tax funding arrangements.

% For further discussion on Division 96 see paragraphs 95 to 102 of GSTR 2000/31
Goods and services tax: supplies connected with Australia.

% For further discussion on vouchers see GSTR 2003/5 Goods and services tax:
vouchers.
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PAYG voluntary agreements
81. A supply is not a taxable supply under Division 113 if:

o an amount must be withheld from payment for the supply
because of section 12-55 in Schedule 1 to the Taxation
Administration Act 1953 (which is about voluntary
agreements to withhold);

. the arrangement involves, in whole or in part, the
performance of work or services;

o the acquisition of the thing supplied would be a creditable
acquisition if the supply were a taxable supply;

o the supplying entity and the acquiring entity are parties to
the voluntary agreement; and

. the supplying entity has an ABN that is in force and is
quoted in the voluntary agreement.

Principals and agents as separate suppliers and/or acquirers under
Subdivision 153-B

82. Section 153-50 provides that entities may enter into an
arrangement under which an agent is treated as a separate supplier
and/or acquirer. That is, the agent is treated as a principal in its own
right.

83. The effect of entering into these arrangements is that the
principal and the agent treat the taxable supply of goods or services
that the principal makes to third parties through the agent as a supply
made by the agent.?” In addition, the principal is taken to have made
a corresponding supply to the agent of the same thing that the agent
is taken to supply.? The principal and agent are treated as acting
between themselves as principal to principal for GST purposes.?

Part 2: Supply in the context of a transaction

84. In this part of the Ruling we move from the concept of ‘supply’
in the context of the GST Act into the concept of ‘supply’ in the
context of the transaction in which it is made.

%" See subsection 153-55(1).

8 See subsection 153-55(2).

2 For further discussion on the application of subdivision 153-B see paragraphs 74 to
96 of GSTR 2000/37 Goods and services tax: agency relationships and the
application of the law (as amended).
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85. We use a number of propositions in analysing a transaction in
relation to a supply. The propositions are not universal as they may
have exceptions or be qualified either by the operation of particular
provisions of the GST Act, or by the facts and circumstances of a
transaction. We list the propositions below and explain them, and
some of the exceptions, in paragraphs 86 to 143:

@) for every supply there is a supplier (see paragraphs 86
to 87);

(b) for every supply there is a recipient and an acquisition
(paragraphs 88 to 98);

(© creation of expectations alone does not establish a
supply (paragraphs 99 to 110);

(d) ‘supply’ usually, but not necessarily, requires something
to be passed from one entity to another (paragraphs 111
to 114);

(e) an entity cannot supply to itself (paragraphs 115 to 118);

) a supply can be made to one entity and provided to
another entity (paragraphs 119 to 120);

(9) a supply may be mixed, composite or neither
(paragraphs 121 to 124);

(h) a supply cannot be made by more than one entity
(paragraphs 125 to 128);

0] a transaction may amount to two or more supplies
(paragraphs 129 to 132);

0) the total fact situation including the legal position will
determine the nature of a transaction (paragraphs 133 to
139); and

(k) it is necessary to analyse the transaction that occurs, not

the transaction that might have occurred nor an earlier
or subsequent transaction that occurs (paragraphs 140
to 143).

(a) For every supply there is a supplier

86. The term ‘supplier’ is not defined in the GST Act. However,
whenever the term is used in the Act it refers to the entity that makes
the supply or is capable of making a supply.

87. A supply cannot occur unless an entity (the supplier) makes
the supply.*

%9 Shaw v. Director of Housing and State of Tasmania (No 2) 2001 ATC 4054; (2001)
46 ATR 213; [2001] TASSC 2.
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(b) Generally, for every supply there is arecipient and an
acquisition

88. The meaning of ‘acquisition’ in section 11-10 is the corollary of
the meaning of supply in section 9-10. Subsection 11-10(1) provides
that ‘An acquisition is any form of acquisition whatsoever'.
Subsection 11-10(2) refers to the thing acquired, such as goods,
services or a right and the means by which the thing is acquired, such
as its receipt or acceptance.

89. To make an acquisition you have to be the ‘recipient’ of the
supply of the thing you are acquiring. Although the term ‘recipient’
does not appear in Division 11, it is defined in section 195-1 to mean
the entity to which the supply was made. This definition suggests that
something is passed from the supplier to the recipient.

90. The supplier and the recipient have to be different entities
because, as we explain in paragraphs 115 to 118, an entity cannot
supply to itself. Also, the recipient has to be identified, as you cannot
make a supply to the world at large.*

Creditable acquisitions and input tax credits

91. If you make an acquisition and the other requirements of
section 11-5 are met then the acquisition is a creditable acquisition.
But, if you are not the recipient of that supply even though you may
have made a payment for the supply you will not have made a
creditable acquisition.

92. An entity that is the recipient of any creditable acquisitions that
it makes is entitled to input tax credits.® An entity makes a creditable
acquisition under section 11-5 if:

o the entity acquires anything solely or partly for a
creditable purpose;

o the supply of the thing to the entity is a taxable supply;

o the entity provides, or is liable to provide, consideration

for the supply; and
o the entity is registered or required to be registered.

93. Under subsection 11-15(1) an entity acquires a thing for a
creditable purpose to the extent that the entity acquires it in carrying
on its enterprise. However, under subsection 11-15(2) an entity does
not acquire a thing for a creditable purpose to the extent that the
acquisition relates to making input taxed supplies, or is of a private or
domestic nature. Subsections 11-15(4) and 11-15(5) set out
circumstances where an acquisition for the making of certain financial
supplies is not treated as relating to making input tax supplies.

¥ \we explain this in paragraph 21 of GSTR 2000/11 Goods and services tax: grants
of financial assistance. See also Mohr v. Finanzamt Bad Segeberg [1996] BVC

5 293: Opinion of Advocate General Jacobs at paragraph 27.
See section 11-20.
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Other references to ‘recipient’

94. ‘Recipient’ appears in a number of provisions in the GST Act,
including those stating that:
. it is not relevant from whom the consideration for a
supply comes (subsection 9-15(2));
° the supply is connected with Australia
(subsection 9-25(1), section 85-5);
. a supply is GST-free (for example, sections 38-10,
38-190, 38-385, 38-480);
. the GST may be ‘reverse charged’ (Division 83,
section 84-10);
. an offshore intangible supply is a taxable supply
(section 84-5);
. there is an adjustment in relation to the supply of a
going concern (Division 135); and
. the supply satisfies the definition of ‘medical service’ in
section 195-1 for the purposes of the application of
section 38-7.

Qualifying the proposition ‘For every supply there is a recipient and
an acquisition’

95. Division 81 deems that the payment of a tax, fee or charge
imposed under an Australian law is consideration for a supply. This
means there is a deemed supply and a deemed acquisition in relation
to the tax, fee or charge and its payment. Without Division 81 it may
be that no supply is made or acquired as nothing passes from the
entity receiving the payment (the deemed supplier) to the entity
making the payment (the deemed recipient). However, if the particular
tax, fee or charge is specified in a written determination of the
Treasurer the payment of it is treated as not being the provision of
consideration.

96. In some cases an entity can have something without having
made an acquisition of the thing. For example, an author of an
original literary work does not make an acquisition of a right where
the Copyright Act 1968 protects the copyright in that work. Contrast
this with an inventor who needs to be granted a patent under the
Patents Act 1990 (Commonwealth) before being able to exclusively
exploit their invention. The inventor acquires those rights to
exclusively exploit the invention through the grant of the patent.



Draft Goods and Services Tax Ruling

GSTR 2005/D8

FOI status: draft only —for comment Page 21 of 62

97. Paragraph 115 of GSTR 2002/2 Goods and services tax:
GST treatment of financial services and related supplies and
acquisitions explains that ‘A financial supply consisting of the
acquisition of a financial interest is treated by the legislation as being
‘made to’ a recipient, so that it does not matter that the recipient of
the acquisition-supply may not actually receive something. The GST
regulations treat the receipt of this interest by the acquirer as being a
supply to the provider.” Paragraphs 110 to 116 of GSTR 2002/2
provide further information on the acquisition of a financial interest.

Recipient in tripartite arrangements

98. Determining the recipient of the supply is not difficult where
there are only two parties to a transaction. In Part 3 of this Ruling,
which begins at paragraph 144, we discuss how to identify the
recipient of a supply in the more difficult tripartite arrangements.

(c) Creation of expectations alone does not establish a supply

99. The creation of expectations among the parties to a
transaction does not, in itself, establish a supply. An agreement that
does not bind the parties in some way would not be sufficient to
establish a supply by one party to the other unless there is something
else, such as goods or some other thing, passing between the
parties.

100. This requirement was emphasised by the New Zealand Court
of Appeal in C of IR v. New Zealand Refining Co. Ltd (1997) 18 NZTC
13,187 (New Zealand Refining). The case concerned payments made
by the New Zealand Government to the New Zealand Refining
Company that were only to be made on condition that the refinery
remained operational.

101. The New Zealand Court of Appeal noted there was an
expectation among the parties that the refinery would continue to
operate, but that there was no contractual requirement to that effec
The government’s only recourse in the event that the refinery ceased
to be operational was to stop making payments. Although the
payments were intended as an inducement to keep the refinery open,
they were not linked to any identifiable supply:

t33

In our view the payments related to the structure or framework within
which supplies of services were expected to be made. They were to
compensate NZRC for the removal of the protections given by the
Support Letters and its exposure to the hot winds of competition. It
was compensation directed to the same purpose as the grants which
repaid the loans. The payments were received in course of the
taxable activity of NZRC but they were not in consideration for any
supply made by it. Accordingly, they are not subject to GST.*

%3 (1997) 18 NZTC 13,187 at 13,192.
% (1997) 18 NZTC 13,187 at 13,194.
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102. This requirement that a transaction bind the parties in some
way before it will involve a supply we consider to apply in Australia
where the transaction is the supply of a right or obligation.*®

Making a supply for consideration in the absence of binding
obligations

103. Paragraph 9-5(a) states that ‘you make the supply for
consideration’. Making a supply for consideration constitutes a transaction
and implies the existence of binding obligations between the supplier and
recipient. It does not matter if the obligations are written or oral.

104. However, the existence of binding obligations is not an
absolute prerequisite to making a supply for consideration. ‘Supply’ is
an all-encompassing concept and includes, for example, an entity
making a non-monetary gift to another entity. Similarly, a payment,
act or forbearance may be consideration for a supply even if it is
made voluntarily.*®

105. As we discussed in GSTR 2000/11,* you may still make a
supply for consideration in the absence of binding obligations (that is,
the obligations are not enforceable) where there is something other
than an entry into an obligation, such as goods or some other thing,
passing between the parties. For the supply to be a taxable supply,
there must also be consideration and sufficient nexus between the
consideration and the supply.*®

106. The New Zealand Inland Revenue Department also takes the
similar view that while the existence of a contract is not a prerequisite
to making a supply for consideration, there must be a supply,
consideration and an element of reciprocity between the supply and
the consideration:

Once the existence of a supply is established, the relationship
between the parties needs to be evaluated. If the supply cannot be
connected to the payment by enforceable reciprocal obligations it
cannot be said that the payment is consideration for the supply. The
payer and the supplier must have the ability to enforce the bargain
for the transaction to have the reciprocity required to impose GST. It
is not necessary for there to be a contract between the parties, but
reciprocity does require some type of enforceable reciprocal or
two-sided relationship that links the payment to the supply.*®

% This is discussed at paragraphs 33 to 35 of GSTR 2000/11 Goods and services
tax: grants of financial assistance, and paragraphs 37 to 41 of GSTR 2001/4
Goods and services tax: GST consequences of court orders and out-of-court
settlements.

% Subsection 9-15(2).

% GSTR 2000/11: Goods and services tax: grants of financial assistance, at
paragraph 33.

% See Commissioners for Her Majesty’s Revenue and Customs v. Debenhams Retalil
plc [2005] EWCA 892 at paragraph 8. The requirement for a sufficient nexus
between the consideration and the supply is discussed in GSTR 2001/4 Goods and
services tax: GST consequences of court orders and out-of-court settlements.

% ‘GST Treatment of Court Awards and Out of Court Settlements’ Tax Information
Bulletin Vol. 14, No 10, October 2002.
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107. We agree that you may still make a supply for consideration in
the absence of binding obligations (that is, the obligations are not
enforceable) where there is something other than an entry into an
obligation, such as goods or some other thing, passing between the
parties. This was the situation in the European Court of Justice (ECJ)
case Town & County Factors Ltd v. Customs & Excise
Commissioners [2002] BVC 645.

108. The ECJ held there was reciprocal performance between the
organiser of a ‘spot-the-ball’ competition and the competitors. The
entry fees received by the organiser being consideration for the
services the organiser supplied to the competitors. The existence of
this reciprocal relationship did not depend on the obligations of the
supplier of the services being enforceable. It was agreed between the
parties to the transaction that the obligations created for the organiser
were not legally enforceable but binding in honour only.

Example 1 — Supply in the absence of binding obligations

109. Tony is a busker who makes a living by playing guitar and
singing the blues for passers-by in a busy city mall. Tony has a
performance licence from the city council. The passers-by drop coins
into Tony’s guitar case.

110. Although there are no binding obligations between Tony and
the passers by, Tony is making a supply of entertainment services to
those passers-by. The money given to Tony is linked to Tony’s
performance and there is a sufficient nexus between the money and
the supply.*

(d) ‘Supply’ usually, but not necessarily, requires something to
be passed from one entity to another

111. The fact that ‘supply’ requires something to be passed from
one entity to another is largely self-evident in a transaction based tax.
However, not all forms of a supply have this characteristic. For
instance, paragraph 9-10(2)(e) includes a creation of a right as a
supply. ‘Creation’ of a right does not intrinsically convey a passing of
the right from one entity to another.

“%1n Tolsma v. Inspecteur der Omzetbelasting Leeuwarden [1994] BVC 117 the
European Court of Justice considered similar facts and concluded the busker in
that case did not make a taxable supply. The Court at paragraph 12 was mindful of
former Article 2(a) of the Sixth Directive, replaced by Article 2(1), ‘that taxable
transactions, within the framework of the VAT system, presuppose the existence of
a transaction between the parties in which a price or consideration is stipulated'.
The supply made by Tony may be contrasted to a supply to the world at large
where there may not be nexus between consideration and a supply.
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112. Also, a comparison of subsection 9-10(2) with its
corresponding provision, subsection 11-10(2), shows that the thing
supplied is not necessarily the thing acquired. For example, a supply
that is ‘an entry into an obligation’ is mirrored by an acquisition that is
‘an acquisition of a right’. The obligation remains with the supplier,
while the ‘right’ is created in the hands of the recipient, rather than
there being a thing that passes from one entity to another.

113. The ‘surrender’ of a right under paragraph 9-10(2)(e) does not
involve the passing of the right from one entity to another. At paragraph
50 of GSTR 2002/5,** we take the view that the surrender of the relevant
licence, permit or quota should be taken to be the supply of that thing
which is necessary for the continued operation of the enterprise in
circumstances where it is highly probable that the licence, permit or quota
will be automatically reissued by the relevant government or agency.

114. A ‘financial supply’ includes the acquisition of an interest, as
defined in the regulations. An acquisition is not a supply in the
ordinary sense as it focuses on the receipt of a thing rather than the
passing from one to another of the thing.

(e) An entity cannot supply to itself

115. This proposition that an entity cannot supply to itself flows from the
proposition ‘Supply usually requires something to be passed from one
entity to another'. It also seems self evident in a transaction based tax.

116. The proposition that an entity cannot supply to itself is
accepted in the United Kingdom and New Zealand.*

117. An exception to this proposition is provided in Division 54
which allows an entity to register its branches separately for GST.
Paragraph 54-40(2)(c) deems that all transfers of anything by the
GST branch to the parent entity (including other GST branches of the
parent), that would have been supplies made by the branch if it were
an entity, to be supplies made by the branch as a separate entity.
This has effect for working out the parent’s additional net amount in
relation to the branch. Without this specific provision a ‘supply’ from
the branch to the parent entity would not be a supply for GST
purposes as they are not separate legal entities.

118. Also, the GST Act recognises that an entity can act in more
than one capacity. Subsection 184-1(3) states that:

A legal person can have a number of different capacities in which
the person does things. In each of those capacities, the person is
taken to be a different entity.

For example, a company that is the trustee of a trading trust acts in a
different capacity when it supplies administrative services to the trust.

*1 GSTR 2002/5 Goods and services tax: when is a ‘supply of a going concern’
GST-free?

“2In the UK see Robinson (1989) 4 BVC 740. In NZ see Case M74 (1990) 12 NZTC
2441 at 2444 where Bathgate DJ stated: ‘The supply normally envisages a
supplier and a recipient’.
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(f) A supply can be made to one entity and provided to another
entity

119. A supply can be made to one entity and provided to another
entity. The supply is ‘made’ to the recipient of the supply in a
contractual sense. The supply is ‘provided’ to another entity where
the actual flow of the supply is to that entity.

120. This point is considered in greater depth in Part 3 at
paragraphs 160 to 206.

(9) A supply may be mixed, composite or neither

121. A supply may consist of separately identifiable taxable and
non-taxable or input taxed parts. In GSTR 2001/8* we refer to this as
a ‘mixed supply’. Section 9-80 describes how you work out the value
of the part of a mixed supply that is a taxable supply.

122. If all of the parts in a supply have the same GST treatment,
then there is no requirement to separately identify each part. That is,
if all of the parts are taxable, then apportionment of the consideration
is not necessary as GST is payable on the total value of the supply.**
Similarly, if all of the parts are non-taxable, then no GST is payable
on the supply and apportionment is not necessary.

123. A supply that contains a dominant part, but also includes
something that is integral, ancillary or incidental to that part is a
‘composite supply’, being the supply of a single thing.

124. On the other hand, a supply may simply involve one thing, for
example, the supply of a cake. The cake is made from ingredients
such as flour, butter, sugar and eggs, but it is readily apparent that it
is a cake that is supplied. There are no separately identifiable parts.

(h) A supply cannot be made by more than one entity

125. This proposition has been stated by Millet LJin C & E
Commrs v. Wellington Private Hospital Ltd [1997] BVC 251 at 252:

Where supplies are made by different suppliers, they cannot be
fused together to make a single supply...

“ This is explained in GSTR 2001/8 Goods and services tax: apportioning the
consideration for a supply that includes taxable and non-taxable parts.
* Section 9-70.
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126. As part of their judgment, the House of Lords in The Trustees
of the Nell Gwynn House Maintenance Fund v. Customs and Excise
Commissioners [1999] 1 All ER 385 (Nell Gwynn) endorsed Millett
LJ’s statement above.* In Nell Gwynn the House of Lords considered
whether maintenance fees paid to an entity other than the lessor or
their agent, was consideration for the grant of the lease. The trustees
submitted that the grant of leases and provision for the supply of
maintenance services all formed part of a simple economic
transaction and should be treated as one exempt supply.

127. The House of Lords rejected this approach. The court held
that it was not possible to view the supply of the services and the
supply of the leases as a single supply because ‘the supply of
services is quite separate from any of the exclusions and is by a

different taxpayer’.°

128.  This proposition is applied in GSTR 2002/5*" in interpreting
the going concern provisions in section 38-325. The legislative
requirements for the supply of a going concern in

subsection 38-325(2) must be met by the same single supplier.

(i) A transaction may amount to two or more supplies

129. In a straight forward commercial transaction, a supply is made
to a recipient, who provides consideration in the form of money to the
supplier. As the payment of money in these circumstances is not a
supply,*® the recipient’s payment of money is not treated as making a
supply.

130. However, if the recipient provides consideration in a
non-monetary form, the consideration itself is a separate supply.*® In
a transaction of this kind between two entities, there are two supplies,
one going each way. As a result, each entity to the transaction needs
to account for the supply it makes, and each entity needs to account
for its input tax credit entitlement.

131. Itis pointed out in GSTR 2001/6°° that the recipient of a
supply may provide or make a thing available for the supplier to use
in making the supply. However, the provision of such a thing is not
necessarily consideration.

5 See also Telewest Communications plc v. Customs and Excise Commissioners

45 [2005] EWCA 102 at paragraph 79.
At 397.

" This view is explained in paragraphs 42 to 44 of GSTR 2002/5 Goods and services
tax: when is a ‘supply of a going concern’ GST-free?

8 See subsection 9-10(4).

9 We explain this in paragraph 16 of GSTR 2001/6 Goods and services tax:
non-monetary consideration.

0 See paragraphs 90 to 93 of GSTR 2001/6 Goods and services tax: non-monetary
consideration.
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132. The corollary of this proposition is that providing or making the
thing available does not necessarily give rise to a supply. For
example, a supplier may need to perform services on the recipient’s
premises. The recipient may agree to allow the supplier to use its
computer facilities and stationery in performing the services. Allowing
the use of these things is a condition of the contract that goes to
defining the supply the supplier makes rather than being a supply of
these things to the supplier by the recipient.

() The total fact situation including the legal position will
determine the nature of a transaction

133. The GST consequences of a transaction are determined by
the legal arrangements actually entered into and not by any economic
consequences. We accept the comment by Blanchard J in New
Zealand Refining:

But it remains essential to remember that, unless it is being argued
that the documentation masks the true nature of the transaction (and
that is not contended in this instance), in taxation disputes the Court
is concerned with the legal arrangements actually entered into and
the rights and duties they create, not with economic or other
consequences of the arrangements...**

134. Where parties to a transaction have reduced their
understanding of the transaction to writing, that documentation is a
significant factor in determining the supplies that have been made (on
the proviso that there is no sham or hiding of the true transactions).
An examination of the surrounding circumstances, which together
with any relevant documentation form the total fact situation, is also
important in determining whether the documentation captures the
nature of a transaction for GST purposes.*

135. See Customs and Excise Commissioners v. Reed Personnel
Services Ltd [1995] BVC 222 where Laws J said at 229:

In many situations, of course, the contract will on the facts conclude
any VAT issue, as where there is a simple agreement for the supply
of goods or services with no third parties involved. In cases of that
kind there is no space between the issue of supply for VAT purposes
and the nature of the private law contractual obligation. But that is a
circumstance, not a rule. There may be cases, generally (perhaps
always) where three or more parties are concerned, in which the
contract’s definition (however exhaustive) of the parties’ private law
obligations nevertheless neither caters for nor concludes the
statutory question, what supplies are made by whom to whom.

And later at 229:

...the nature of a VAT supply is to be ascertained from the whole
facts of the case.

°L C of IR v. New Zealand Refining Co Ltd (1997) 18 NZTC 13,187 at 13,192.
°2 See also the discussion at paragraphs 253** to 274**where we discuss the total
factual situation in relation to arrangements that involve more than two parties.
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136. The total fact situation will determine the nature of a
transaction, including, who is making a supply to whom and who is
making a payment to whom. Further analysis in terms of the GST Act
is needed to determine:

. the ‘character’ of the supply, that is, whether it is
goods, services or something else; and

. the ‘status’ of the supply, that is, whether the supply is
taxable, GST-free, input taxed, or non-taxable.

137. An arrangement between the parties will be characterised not
merely by the description the parties give to the arrangement, but by
looking at the transactions entered into and the circumstances in
which the transactions are made.>® This was made clear by
McTiernan J in Radaich v. Smith (1959) 101 CLR 209 at 214:>*

...the parties cannot by the mere words of their contract turn it into
something else. Their relationship is determined by the law and not
by the label they choose to put on it.

and by Gray J in Re Porter; Re Transport Workers Union of
Australia:>®

Although the parties are free, as a matter of law, to choose the
nature of the contract which they will make between themselves,
their own characterisation of that contract will not be conclusive. A
court will always look at all of the terms of the contract, to determine
its true essence, and will not be bound by the express choice of the
parties as to the label to be attached to it. As Mr Black put it in the
present case, the parties cannot create something which has every
feature of a rooster, but call it a duck and insist that everybody else
recognise it as a duck.

138. The circumstances in which the contract or other legal
arrangements will not represent the total fact situation include where
they:

. are vague (in which case further information will be
needed);
° do not represent the transactions that are taking place

between the parties as the contract could be a sham, the
arrangement may have progressed beyond the original
agreement or the parties may simply not be abiding by
the documents (the transactions actually taking place
will need to be taken into account);

. may be varied by the action of the parties (the actions of
the parties will form part of the total factual matrix to be
taken into account);

*3 Marac Finance v. Virtue (1981) 1 NZLR 586.
>4 Adopting Lord Denning’s comments in Facchini v. Bryson (1952) 1 TLR 1386.
%5 (1989) 34 IR 179, at 184.
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o may be prepared within, or in accordance with, a
particular statutory framework (the statutory framework
will assist in determining the factual background);

o may be outcome focused rather than looking to the
supplies that are being made between the parties (an
objective analysis of what is occurring to achieve those
outcomes is necessary);

o may not make reference to principles, concepts or
accepted practices within the industry (they will need to
be interpreted according to normal industry practices); or

o may form part of a series of interrelated documents (a
transaction should not be considered in isolation).

139. Even where the contract or other arrangements state that they
contain all of the terms and conditions of the agreement, such as in
an ‘entire agreement clause’,*® this would not preclude an analysis of
the total fact situation if one or more of the circumstances in

paragraph 138 are indicated.

(k) It is necessary to analyse the transaction that occurs, not the
transaction that might have occurred nor an earlier or
subsequent transaction that occurs

140. A supplier may have a number of alternative methods
available to achieve an end result. When determining what the supply
is, we should not take into account the various alternative approaches
to making the supply but what has been done.

141. For example, A could provide B with money so that B can pay
to receive a particular service. In this case A has not made a supply
as the provision of money in this example is not a supply

(subsection 9-10(4)).

142. If Aitself provides the service to B, A has made a supply of
the service. It is not open to A to argue what it could have done. That
is, if it had provided cash it would not have made a supply for GST
purposes and, therefore, it should not be considered to be making a
supply when it provides those services directly.

143. Further, in determining the nature of the supply that A makes
to B, that analysis should no