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Draft Goods and Services Tax Ruling

Goods and services tax: in the application
of paragraph (b) of item 3 in the table in
subsection 38-190(1) of the A New Tax
System (Goods and Services Tax) Act
1999 to a supply, when does ‘effective use
or enjoyment’ of the supply ‘take place
outside Australia’?

Preamble

This document is a draft for industry and professional comment. As such, it
represents the preliminary, though considered, views of the Australian
Taxation Office. This draft may not be relied on by taxpayers and
practitioners, as it is not a ruling or advice for the purposes of section 37 of
the Taxation Administration Act 1953. The final Ruling will be a public
ruling for the purposes of section 37 and may be relied upon by any entity to
which it applies.

What this Ruling is about

1. This Ruling examines the circumstances in which the effective
use or enjoyment of a supply takes place outside Australia for the
purposes of paragraph (b) of item 3 in the table in

subsection 38-190(1) of the A New Tax System (Goods and Services
Tax) Act 1999 (GST Act). It is only necessary to consider whether
paragraph (b) of item 3 is satisfied if paragraph (a) of item 3 is
satisfied.!

2. Subsection 38-190(1) sets out supplies of things (other than
goods or real property) that are GST-free. Under item 3 supplies of
things (other than goods or real property) made to an entity are
GST-free if the requirements of that item are met. Unlike item 2 of the
table in subsection 3- 190(1), item 3 is not restricted to non-resident
entities and applies to an entity irrespective of its residence status.

3. In this Ruling we explain in particular:

o how to determine the entity that uses or enjoys the
supply;

! Refer to GSTR 2004/7 which explains when the requirement in paragraph (a) of
item 3, (supply is made to a recipient who is not in Australia when the thing supplied
is done) is satisfied.
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° when effective use or enjoyment of a supply by that
entity takes place, or does not take place, outside
Australia; and

° what apportionment is required if effective use or
enjoyment of the supply takes place outside Australia
for part of the time.

4, We give many examples illustrating the application of
paragraph (b) of item 3. The examples are not in themselves
statements of principles to be applied generally. The examples show
how, by examining the facts and circumstances of the supply in
guestion, you can determine the entity that effectively uses or enjoys
the supply and where effective use or enjoyment of that supply takes
place.

5. We also discuss and illustrate in this Ruling the application of
paragraph (b) of item 3 to certain subcontract and global supply
arrangements.

6. As item 3 applies to supplies made to all entities, including
non-residents, supplies made to non-residents may be considered
under item 2 or item 3. The GST treatment is typically the same under
both items taking into account the application of subsection 38-190(3)
to item 2 supplies. To illustrate that this is the case, we include in this
Ruling examples drawn from GSTR 2005/6% and compare the
outcomes under items 2 and 3. However, in circumstances where
subsection 38-190(3) does not apply to the supply covered by item 2,
the effect of paragraph (b) of item 2 may be that a supply is GST-free
under item 2 but that same supply is not GST-free under item 3. This
is because there is no paragraph (b) equivalent under item 3. (See
Example 34 at page 93).

7. Where relevant this Ruling also makes mention of
subsection 38-190(4). However, this Ruling does not otherwise
address the operation of the provisions of subsection 38-190(1).

8. Unless otherwise stated, all legislative references in this
Ruling are to the GST Act and all references to an item number are to
an item in the table in subsection 38-190(1).

Date of effect

9. This draft Ruling represents the preliminary, though
considered view of the Australian Taxation Office. This draft may not
be relied on by taxpayers or practitioners. When the final Ruling is
officially released, it will explain our view of the law as it applies from
1 July 2000.

2 Goods and services tax: the scope of subsection 38-190(3) and its application to
supplies of things (other than goods or real property) made to non-residents that are
GST-free under item 2 in the table in subsection 38-190(1) of the A New Tax
System (Goods and Services Tax) Act 1999.
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10. The final Ruling will be a public ruling for the purposes of
section 37 of the Taxation Administration Act 1953 and may be relied
upon, after it is issued, by any entity to which it applies. Goods and
Services Tax Ruling GSTR 1999/1 explains the GST rulings system
and our view of when you can rely on our interpretation of the law in
GST public and private rulings.

11. If the final public ruling conflicts with a previous private ruling
that you have obtained, the public ruling prevails. However, if you
have relied on a private ruling, you are protected in respect of what
you have done up to the date of issue of the final public ruling. This
means that if you have underpaid an amount of GST, you are not
liable for the shortfall prior to the date of effect of the later ruling.
Similarly, you are not liable to repay an amount overpaid by the
Commissioner as a refund.

Background

12. Once finalised, this Ruling will be the last in a series of
foundation rulings published by the ATO on the interpretation and
application of section 38-190 as enacted and effective from 1 July 2000.

13. The other related foundation rulings, already finalised, are
listed below.

Related Rulings

14, There are a suite of other GST public rulings which explain the
operation of section 38-190. These rulings are:

Public Ruling No. Title: Goods and services tax:

GSTR 2003/7 what do the expressions ‘directly connected with goods or
real property’ and ‘a supply of work physically performed on
goods’ mean for the purposes of subsection 38-190(1) of
the A New Tax System (Goods and Services Tax) Act
19997

GSTR 2003/8 supply of rights for use outside Australia —
subsection 38-190(1), item 4, paragraph (a) and
subsection 38-190(2)

GSTR 2004/7 in the application of items 2 and 3 and paragraph (b) of
item 4 in the table in subsection 38-190(1) of the A New
Tax System (Goods and Services Tax) Act 1999: when is
a ‘non-resident’ or other ‘recipient’ of a supply ‘not in
Australia when the thing supplied is done’? when is ‘an
entity that is not an Australian resident’ ‘outside Australia
when the thing supplied is done’?

GSTR 2005/2 supplies of goods and services in the repair, renovation,
laci modification or treatment of goods from outside Australia
(replacing whose destination is outside Australia

GSTR 2003/2)
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Public Ruling No. Title: Goods and services tax:

GSTR 2005/6 the scope of subsection 38-190(3) and its application to
supplies of things (other than goods or real property) made
to non-residents that are GST-free under item 2 in the table
in subsection 38-190(1) of the A New Tax System (Goods
and Services Tax) Act 1999

15. GSTR 2005/6, which discusses the application of

subsection 38-190(3), is particularly relevant to this Ruling in two
respects. First, GSTR 2005/6 discusses when a supply is provided to
another entity. This is relevant to this Ruling in determining the entity
that effectively uses or enjoys the supply. Secondly, GSTR 2005/6
explains when a supply is provided to that other entity in Australia.
This is relevant to this Ruling in determining whether effective use or
enjoyment of a supply takes place outside Australia. GSTR 2005/6 is
therefore referred to throughout this Ruling.

How to read this Ruling

16. In the Ruling section we set out in summary form what you
need to consider to determine whether effective use or enjoyment of
a supply takes place outside Australia for the purposes of
paragraph (b) of item 3 (paragraphs 30 to 146, pages 7 to 28).

17. This includes four flowcharts which summarise the application of
paragraph (b) of item 3 as explained in the Ruling section (pages 29 to 32).

18. If you require a more detailed analysis and explanation of the
issues covered in the Ruling section, you should refer to the
Explanation section. That section commences with a discussion of
item 3 and some policy considerations underlying item 3. This is
followed by a detailed explanation of the operation of paragraph (b) of
item 3. For ease of reference, we have divided the detailed
explanation into seven separate parts set out below.

19. It is important to understand the significance of Part | in
particular. In that part we explain why we have taken the approach
used in this Ruling to determine where effective use or enjoyment of a
supply takes place. Parts Il to 1V inclusive explain how to apply our
approach in determining where effective use or enjoyment of a supply
takes place. We set out in Part V examples drawn from GSTR 2005/6
and demonstrate that the GST treatment of a supply made to a
non-resident who is not in Australia when the thing supplied is done is
the same under items 2 and 3 taking into account the operation of
subsection 38-190(3) and paragraph (b) of item 3 respectively. In
Part VI, we discuss apportionment and in Part VII we consider the
application of paragraph (b) of item 3 to certain complex
arrangements.
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PART

TOPIC

Part |
(paragraphs 161 to 190)

Our approach to determining where
effective use or enjoyment of a
supply takes place.

Part Il
(paragraphs 191 to 254)

How to identify the entity (or entities)
that effectively uses or enjoys the
supply (applying our approach as
explained in Part I).

Part 11l
(paragraphs 255 to 385)

Determining whether effective use or
enjoyment of a supply by an
individual takes place outside
Australia (applying our approach as
explained in Part I).

Part IV
(paragraphs 386 to 448)

Determining whether effective use or
enjoyment of a supply by a
company, partnership, corporate
limited partnership or trust takes
place outside Australia (applying our
approach as explained in Part I).

Part V
(paragraphs 449 to 451)

The GST treatment of various
supplies under item 3 (and item 2 for
comparative purposes) drawing on
examples from GSTR 2005/6.

Part VI
(paragraphs 452 to 527)

When apportionment may be
required.

Part VII
(paragraphs 528 to 600)

The application of paragraph (b) of
item 3 to subcontract arrangements
and global supplies.

Legislative context

20. Under section 9-5 of the GST Act a supply is not a taxable
supply to the extent that it is GST-free or input taxed.

21. A supply is GST-free if it is GST-free under Division 38 or
under a provision of another Act.?

22. Subdivision 38-E sets out when exports of goods and other
supplies for consumption outside Australia are GST-free. The
Subdivision comprises:

o section 38-185 — exports of goods;

o section 38-187 — lease or hire of goods for use outside
Australia;

o section 38-188 — tooling used by non-residents to

manufacture goods for export; and

o section 38-190 — supplies of things, other than goods
or real property, for consumption outside Australia.

% paragraph 9-30(1)(a).
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23. The relevant section for the purposes of this Ruling is
section 38-190.

24, Subsection 38-190(1) comprises five items which set out
supplies of things, other than goods or real property, that are
GST-free. A supply that is not GST-free under one item in

subsection 38-190(1) may be GST-free under one of the other items.
If the requirements of one of those items are met, the supply is
GST-free, provided subsection 38-190(2), (2A) or (3) does not negate
that GST-free status.

25. Subsection 38-190(2) provides that a supply covered by any
of items 1 to 5 in the table in subsection 38-190(1) is not GST-free if it
is the supply of a right or option to acquire something the supply of

which would be connected with Australia and would not be GST-free.*

26. Subsection 38-190(2A) provides that a supply covered by any
of items 2 to 4 in the table in subsection 38-190(1) is not GST-free if
the acquisition of the supply relates (whether directly or indirectly, or
wholly or partly) to the making of a supply of real property situated in
Australia that would be, wholly or partly, input taxed under
Subdivision 40-B or 40-C.

27. Subsection 38-190(3), which is expressed to not limit
subsection 38-190(2) or (2A), provides that a supply covered by
item 2 is not GST-free if:

€)) it is a supply under an agreement entered into, whether
directly or indirectly, with a non-resident; and

(b) the supply is provided, or the agreement requires it to be
provided, to another entity in Australia.

28. Subsection 38-190(4), (in contrast to subsection 38-190(3) as it
applies to item 2), extends the scope of item 3. Subsection 38-190(4)
provides that a supply is taken, for the purposes of item 3, to be a
supply made to a recipient who is not in Australia if:

(a) it is a supply under an agreement entered into, whether
directly or indirectly, with an Australian resident; and

(b) the supply is provided, or the agreement requires it to be
provided, to another entity outside Australia.

29. This Ruling is about determining when, for the purposes of
paragraph (b) of item 3, effective use or enjoyment of a supply takes
place outside Australia. The expression appears in item 3 in the table
in subsection 38-190(1) as follows:

* See GSTR 2003/8 which explains the operation of subsection 38-190(2).
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Supplies of things, other than goods or real property, for consumption
outside Australia

ltem | Topic These supplies are GST-free®

3 Supplies used or | a supply:
enjoyed outside (@) thatis made to a recipient who is
Australia

not in Australia when the thing
supplied is done; and

(b) the effective use or enjoyment of
which takes place outside
Australia; [emphasis added]

other than a supply of work physically
performed on goods situated in Australia when
the thing supplied is done, or a supply directly
connected with real property situated in
Australia.

Ruling

Item 3

30. A supply of a thing (other than goods or real property) is
GST-free under item 3 if:

@) the recipient entity is not in Australia when the thing
supplied is done;® and

(b) the effective use or enjoyment of the supply takes
place outside Australia; and

the supply is neither a supply of work physically performed on
goods situated in Australia when the work is done nor a supply
directly connected with real property situated in Australia.’

31. This Ruling focuses on the requirement that for a supply to be
GST-free under item 3 the effective use or enjoyment of the supply
must take place outside Australia. (However, it is only necessary to
consider paragraph (b) of item 3 if an entity satisfies paragraph (a) of
item 3.)

32. To work out whether effective use or enjoyment of a supply
takes place outside Australia we take a two step approach. First, we
determine the entity that uses or enjoys the supply (see

paragraphs 35 to 65). Then we determine whether effective use or
enjoyment of the supply by that entity takes place outside Australia
(see paragraphs 66 to 108). This approach is summarised in
flowchart form at pages 29 to 32.

33. Sometimes as a result of the application of paragraph (b) of
item 3, apportionment arises (refer paragraphs 117 to 126).

° Except to the extent that they are supplies of goods or real property.

® Refer to GSTR 2004/7 which explains when an entity is not in Australia for the
purposes of paragraph (a) of item 3.

" Refer to GSTR 2003/7 which explains the application of this requirement.
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34. Using this two step approach, we discuss at paragraphs 127
to 140 how paragraph (b) of item 3 applies to subcontract
arrangements and global supplies.

Determining the entity that uses or enjoys the supply

35. A supply may be made and provided to the same entity, or
may be made to one entity but be provided to another entity (or
entities) (such circumstances are provided for in the legislation by
subsections 38-190(3)% and (4)°).

36. If a supply is made to one entity but is provided to another
entity both subsections 38-190(3) and (4) focus on the location of that
other entity (that is the entity to which the supply is provided) for the
purposes of determining whether the supply is consumed in Australia
or outside Australia and thus whether or not the supply is GST-free.

37. We therefore consider that to work out whether a supply is
effectively used or enjoyed outside Australia (that is treated as
consumed outside Australia), as required by the test in paragraph (b)
of item 3, it is necessary to identify the entity to which the supply is
provided. It is this entity that has the real or actual effective use or
enjoyment of the supply. The entity to which the supply is provided
may be the same entity to which the supply is made (that is the
recipient) or it may be a different entity (or entities). (See Flowchart 1,
page 29.)

How to determine whether a supply, which is made to one entity
(that is the recipient), is provided to another entity

38. We determine whether a supply is made to one entity but
provided to another entity in the same way as it is determined in
GSTR 2005/6." That Ruling explains when a supply is provided to
another entity for the purposes of subsection 38-190(3). As explained
in that Ruling it is necessary to establish the character and the nature
of the supply.™*

Characterisation of the supply

39. Before it can be determined whether a supply is provided (or
is required to be provided) to another entity, it is essential that the
supply be properly characterised as the supply of a service, right or
some other thing. It is only when the supply is properly characterised

® See GSTR 2005/6.

° See paragraphs 186 to 197 in GSTR 2004/7.

1 Goods and services tax: the scope of subsection 38-190(3) and its application to
supplies of things (other than goods or real property) made to non-residents that
are GST-free under item 2 in the table in subsection 38-190(1) of the A New Tax
System (Goods and Services Tax) Act 1999.

! See paragraphs 66 to 82 and 261 to 322 in GSTR 2005/6.
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that it is possible to determine whether that supply is provided to
another entity.

40. In characterising a supply it is necessary to consider all the
circumstances of the transaction to ascertain its essential character.

41. Further explanation and examples about characterising a
supply are provided at paragraphs 201 to 203, Part Il of the
Explanation section.*?

The nature of the supply

42. It is also necessary to establish the exact nature of the supply
to determine to which entity that service or thing is provided. That is, it
is necessary to establish what is really being supplied.

43. A clear understanding of the exact nature of the supply is
essential to determining whether that supply is provided to another
entity. It is only by having regard to what is in substance and reality
being supplied that it is possible to identify to which entity that supply
is provided.

44, The exact nature of a supply in any given situation depends
on the facts and circumstances of the supply and the agreement
made between the parties. In this regard, it is necessary to look at the
whole arrangement for the supply (including the contractual
arrangements) and the way in which the supply is carried out.

45, If there is no written contract, other documents such as
correspondence between the parties may be useful in establishing
the nature of the supply.

46. Thus, the focal point in working out whether a supply is
provided to another entity is the facts and circumstances of the doing
of the thing supplied. By the supplier examining what it is required to
do and in what circumstances, the supplier is able to objectively
determine to whom the supply is provided.

47. In some instances, it is inherent in the nature of the supply
that the supply is to be provided to a particular entity. For example
travel, training or entertainment services are, by their very nature,
provided to the individual that travels, or is trained or entertained
respectively.

48. In the case of delivery or freight services, where goods from
one entity are addressed for delivery to another entity, we consider
that the delivery or freight services are provided to that addressee
entity.’® See Example 11 (paragraphs 333 to 346, Part Ill, of the

12 See also paragraphs 261 to 275 in GSTR 2005/6.

'3 This does not, however, include the delivery of goods that are generically
addressed, for example, to ‘The Householder’ or are for delivery to the public at
large. It also does not include the situation where an entity’s goods are simply
freighted or moved from one location to another location. In that case the
circumstances of the particular supply in question must be considered to determine
whether the supply is provided to another entity.
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Explanation section) for delivery or freight services provided to an
individual. See Example 20 (paragraphs 426 to 441, Part IV, of the
Explanation section) for delivery or freight services provided to an
entity other than an individual. Example 12 (paragraphs 347 to 352,
Part Ill, of the Explanation section) illustrates the outcome if a
resident company contracts another Australian entity to deliver goods
to the public at large outside Australia. (See also Examples 31

and 32, Table 1, page 92 and Examples 57 and 58, Table 2,

pages 104 and 105 respectively in Part V of the Explanation section.)

49, In the case of other supplies, for example, supplies that
involve the supply of legal, accounting, auditing or advertising
services, the question of whether the supply is provided to another
entity depends on the facts and circumstances in any given case.

50. If a supply is the provision of advice or information which
involves work to create, develop or produce that advice or
information, (for example, a legal opinion or an audit report), the
supply is the performance of services.* Thus, in determining whether
a supply is provided to another entity regard is to be had to the
performance of the services in creating, developing or producing the
opinion or audit report and whether those services are provided to
another entity.

51. For example, consider the supply of auditing services to a
resident parent company that has a subsidiary in New Zealand. If
services effecting compliance by the New Zealand subsidiary with its
legal or reporting obligations are being supplied, the supply is
provided to the New Zealand subsidiary. On the other hand, if
services effecting compliance by the resident parent company with its
legal or reporting obligations are being supplied, the supply is
provided to the resident parent company. (Refer Examples 36 and 37,
Table 2, pages 94 and 95 respectively, Part V of the Explanation
section.)

52. In situations where the contractual flow of the supply is to an
entity, (other than an individual), and it is necessary to determine
whether the actual flow of the supply is to another entity (other than
an individual), we consider that a strong indicator that the supply is
provided to another entity is that the contracting entity has no further
interaction with, or participation in, the provision of the supply beyond
contracting and paying for the supply. However, this is subject to the
facts and circumstances of the supply not indicating to the contrary.
(Refer Examples 40 and 50, Table 2, pages 96 and 101 respectively,
Part V of the Explanation section.)

53. It is only in limited circumstances that any one fact, or
combination of facts, means or indicates that a supply is provided to
another entity. Accordingly, we give many examples in this Ruling
and GSTR 2005/6 which illustrate when a supply is provided to an

14 As explained in GSTR 2000/31 if a supply is the provision of advice or information
and the supply involves work to create, develop or produce that information or
advice for the recipient, the supply is one of performance of services.
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entity other than the recipient (that is, the entity to which the supply is
made).”

54. The examples are not in themselves statements of principles
to be applied generally. The examples illustrate when we consider a
supply is provided to another entity in a given fact situation. In
particular, the examples show how, by examining the facts and
circumstances of the supply in question, you can determine whether
that supply is provided to the recipient entity or to another entity. It is
always the entity to which the supply is provided that is the relevant
entity for the purposes of determining where effective use or
enjoyment of the supply takes place.

55. Further explanation and examples are provided at
paragraphs 191 to 254, Part Il of the Explanation section.

Determining whether a supply made to an employer is provided to an
employee

56. To determine whether a supply, which is made to an
employer, is provided to an employee it is essential to examine the
nature of the supply closely. By examining what is really being
supplied and how that supply is carried out, it is possible to establish
to whom the service or other thing is provided, that is, the employer or
another entity, the employee. If the supply is provided to the
employee, it is the employee that is the relevant entity for the
purposes of determining where effective use or enjoyment of that
supply takes place.

57. Where an employee is involved with the provision of a supply,
the weight to be given to that fact differs according to the
circumstances of the supply in question. On the one hand interaction
between the supplier and the employee may indicate the supply is
provided to the employee; for example, an accounting firm is
preparing an employee’s income tax return as contracted for by the
employer. In this circumstance the fact that the employee has contact
with the supplier strongly indicates, in the circumstances of the
supply, that the supply is provided to that employee. On the other
hand, contact by an employee with a supplier is of little relevance in
circumstances where the employee’s involvement with the provision
of the supply is simply to facilitate the provision of the supply to the
employer. This is the case where, for example, an employee interacts
with a law firm in circumstances where the firm is providing legal
advice concerning a business venture of the employer.

58. In each of the following examples, the supply is made to the
employer but is, in our view, provided to the employee. The employee
is therefore the relevant entity for the purposes of determining where

> We summarise many of the examples from GSTR 2005/6 in two tables in Part V of the
Explanation section of this Ruling. See Table 1 (pages 89 to 95) for examples which
illustrate when the supply is provided to an individual. See Table 2 (pages 96 to 106)
for examples which illustrate when the supply is provided to an entity other than an
individual. For each example we compare the outcomes under items 2 and 3.
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effective use or enjoyment of the supply takes place. The examples
are as follows:

. the employer contracts with an entity to provide training
to its employees. See Example 9, paragraphs 316
to 321, Part lll, and Examples 26 and 27, Table 1,
pages 89 and 90 respectively, Part V, of the
Explanation section;

o the employer purchases tickets to entertainment or
sporting events for its employees. See Example 9,
paragraphs 316 to 321, Part lll, and Example 23,
Table 1, page 88, Part V, of the Explanation section;

. the employer contracts with an entity to provide travel
services to its employees. See Example 9,
paragraphs 316 to 321, Part lll, of the Explanation
section;

. the employer contracts with an accounting firm to
provide tax return preparation services to its
employees. See Example 7, paragraphs 300 to 306,
Part 11, of the Explanation section; and

. the employer contracts for an employee’s goods to be
stored. See Example 24, Table 1, page 88, Part V, of
the Explanation section.

Determining whether a supply is provided to an agent

59. Sometimes an entity makes an acquisition through an agent. If
all the agent does is to arrange on behalf of the entity for the supply
to be made and provided to the entity, the supply is not provided to
the agent.'® (See Example 22, Table 1, page 87, Part V of the
Explanation section.)

Determining whether a supply is provided to a partner

60. A partnership, although not a separate legal entity from the
persons that form the partnership, is treated, for GST purposes, as if
it were a separate entity.’” Typically, partners in a partnership are
individuals and companies and, therefore, a supply may be made to a
partnership but may be provided to, for example, an individual
partner.

61. Referring to the examples listed at paragraph 58, just as the
supplies contracted for by an employer are provided to the employee
so too are such supplies contracted for by the partnership in respect
of the partners provided to an individual partner. The partner would
therefore be the relevant entity for the purposes of determining where

1% See paragraphs 471 to 481 in GSTR 2005/6 for a discussion regarding supplies
provided to agents.
" Refer to paragraph 184-1(1)(e).
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effective use or enjoyment of the supply takes place. (Compare
Example 28, page 90, Table 1 with Example 38, page 95, Table 2,
Part V, of the Explanation section.)

The supply is made and provided to the same entity

62. If it is determined that a supply is made and provided to the
same entity, that entity (that is, the recipient) is the relevant entity for
the purposes of determining whether effective use or enjoyment of
the supply takes place outside Australia. (See Flowchart 1 on

page 29.)

63. That entity must satisfy paragraphs (a) and (b) of item 3 if the
supply is to be GST-free under item 3.8

The supply is made to one entity but is provided to another
entity

64. If, however, a supply is made to one entity (that is the
recipient) but is provided to another entity, the entity to which the
supply is provided is the relevant entity for the purposes of
determining whether effective use or enjoyment of the supply takes
place outside Australia. (See Flowchart 1 on page 29.)

65. If the supply is to be GST-free under item 3, the entity to
which the supply is made must satisfy paragraph (a) of item 3 and the
entity to which the supply is provided must satisfy paragraph (b) of
item 3.%

How to determine whether effective use or enjoyment of the
supply by the entity to which the supply is provided takes place
outside Australia

66. Having determined the entity that effectively uses or enjoys
the supply (that is, the entity to which the supply is provided), it is
then necessary to consider where effective use or enjoyment of the
supply by that entity takes place.

67. We consider that effective use or enjoyment of a supply by an
entity takes place outside Australia, if provision of the supply is to that
entity outside Australia. Effective use or enjoyment of a supply does
not take place outside Australia, if provision of the supply is to that
entity in Australia. In this Ruling we determine whether there is
provision of a supply to the entity in Australia consistent with the
approach in GSTR 2005/6. Therefore, the explanation and examples
in GSTR 2005/6 may also be referred to for the purposes of
determining whether a supply is provided to an entity in Australia.

% The supply must also satisfy the other requirements of item 3. That is, it must not
be a supply of work physically performed on goods situated in Australia when the
thing supplied is done, or a supply directly connected with real property situated in
Australia.

 Ibid.
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68. We explain below (paragraphs 70 to 72) when provision of a
supply to an entity occurs as this is the relevant time for determining
whether there is provision of the supply to the entity in Australia or
outside Australia and therefore whether effective use or enjoyment of the
supply takes place in or outside Australia. Effective use or enjoyment of
a supply takes place as and when the thing supplied is done, which is
consistent with the legislative framework in section 38-190, and in
particular, items 2 and 3 and paragraph (b) of item 4.

69. We then explain when a supply is provided to an entity in
Australia or outside Australia for the purposes of determining whether
effective use or enjoyment of the supply takes place outside Australia.
(See paragraphs 73 to 94 if the supply is provided to an individual,
see paragraphs 95 to 108 if the supply is provided to an entity other
than an individual.)

Provision of the supply occurs as and when the thing supplied is
done

70. A supply is provided as and when the thing supplied is done.
This is the relevant time for determining whether a supply is provided
to an entity in Australia or outside Australia and thus whether effective
use or enjoyment of the supply takes place outside Australia.

71.  Consistent with the views expressed in GSTR 2004/7%° and
GSTR 2000/31% as to when the thing supplied is done we consider
that:

o if the thing provided is a service — the provision of that
service occurs during the period of time when the
service is performed,;

. if the thing provided is advice or information and the
supply involves work to create, develop or produce that
information or advice for the other entity — the thing
provided is the performance of services. The provision
of that thing occurs when the service is performed and
includes the period of time during which the advice is
prepared, produced or created, as the case may be;

° if the thing provided is an instantaneous provision of
advice or information — the provision of that thing
occurs at the time at which the advice or information is
instantaneously provided;

. if the thing provided is the creation, grant, transfer,
assignment or surrender of a right — the provision of

% Goods and services tax: in the application of items 2 and 3 and paragraph (b) of
item 4 in the table in subsection 38-190(1) of the A New Tax System (Goods and
Services Tax) Act 1999: when is a ‘non-resident’ or other ‘recipient’ of a supply
‘not in Australia when the thing supplied is done’? when is ‘an entity that is not an
Australian resident’ ‘outside Australia when the thing supplied is done’?

% Goods and services tax: supplies connected with Australia.
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that thing occurs at the time that the right is created,
granted, transferred, assigned or surrendered; and

o if the thing provided is the entry into, or release from,
an obligation to do anything, or refrain from an act, or
to tolerate an act or situation — the provision of that
thing occurs at the time at which the obligation is
entered into or the release is affected.

72. In the case of a service performed over time, for example,
provision of advice or information created, developed or produced
over time, the relevant period for determining whether any part of the
supply is provided to an entity in Australia or outside Australia, (and
thus effectively used or enjoyed in Australia or outside Australia
respectively), is the period during which the advice or information is
created, developed or produced.

When effective use or enjoyment of a supply by an individual
takes place outside Australia

73. To determine whether effective use or enjoyment of a supply
by an individual takes place outside Australia we determine whether
there is provision of the supply to the individual in Australia or outside
Australia. Only where there is provision of a supply to an individual
outside Australia does effective use or enjoyment take place outside
Australia.

74. To determine whether there is provision of a supply to an
individual in Australia or outside Australia we distinguish between
resident and non-resident individuals, according to whether they are
physically in or outside Australia when the thing supplied is done.
Distinguishing between individuals on the basis of their residency
status and physical presence at a location is consistent with the
approach taken for individuals in GSTR 2004/7 and GSTR 2005/6.

Resident individual physically in Australia when the thing
supplied is done

75. If a supply is provided (or is required to be provided) to a
resident individual who is physically in Australia when the thing
supplied is done, the supply is provided to that individual in Australia.

76. As the supply is provided to the individual in Australia,
effective use or enjoyment of the supply does not take place outside
Australia. Paragraph (b) of item 3 is not satisfied and the supply is not
GST-free under item 3. (See Flowchart 2, page 30.)

Resident individual not physically in Australia when the thing
supplied is done

77. If a supply is provided (or is required to be provided) to a
resident individual who is not physically in Australia when the thing
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supplied is done, it is necessary to determine whether the presence
of the resident individual outside Australia is integral to, as distinct
from being merely coincidental with, the provision of the supply. (We
explain at paragraphs 87 to 94 when a resident individual’s presence
outside Australia is integral to the provision of the supply.)

78. If a resident individual's presence outside Australia is integral
to, as distinct from being merely coincidental with, the provision of the
supply, we consider that the supply is provided to that individual
outside Australia. As the supply is provided to the individual outside
Australia effective use or enjoyment of the supply takes place outside
Australia. Paragraph (b) of item 3 is satisfied. The supply is GST-free
under item 3 if the other requirements of item 3 are satisfied.

79. Conversely, if a resident individual's presence outside
Australia is not integral to the provision of the supply, we consider
that the supply is provided to the individual in Australia. As the supply
is provided to the individual in Australia, effective use or enjoyment of
the supply does not take place outside Australia. Paragraph (b) of
item 3 is not satisfied and the supply is not GST-free under item 3.
(See Flowchart 2, page 30.)

80. Apportionment is required if, for part of the time when the
thing supplied is done, a resident individual is physically outside
Australia and that individual’s presence outside Australia is integral to
the provision of the supply. That part of the otherwise taxable supply?
is GST-free. Apportionment is discussed at paragraphs 117 to 126.

Non-resident individual not physically in Australia when the
thing supplied is done

81. If a supply is provided (or is required to be provided) to a
non-resident individual who is not physically in Australia when the
thing supplied is done, the supply is provided to that individual outside
Australia.

82. As the supply is provided to the individual outside Australia,
effective use or enjoyment of the supply takes place outside Australia.
Paragraph (b) of item 3 is therefore satisfied and the supply is
GST-free under item 3 if the other requirements of item 3 are
satisfied. (See Flowchart 3, page 31.)

Non-resident individual physically in Australia when the thing
supplied is done

83. If a supply is provided (or is required to be provided) to a
non-resident individual who is physically in Australia when the thing
supplied is done, it is necessary to determine whether the presence
of the non-resident individual in Australia is integral to, as distinct
from being merely coincidental with, the provision of the supply. (We

2 Assuming that the requirements of section 9-5 are otherwise satisfied.
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explain at paragraphs 87 to 94 when a non-resident individual's
presence in Australia is integral to the provision of the supply.)

84. If a non-resident individual's presence in Australia is integral
to, as distinct from being merely coincidental with, the provision of the
supply, we consider that the supply is provided to that individual in
Australia. As the supply is provided to the individual in Australia,
effective use or enjoyment of the supply does not take place outside
Australia. Paragraph (b) of item 3 is not satisfied and the supply is not
GST-free under item 3.

85. Conversely, if a non-resident individual's presence in Australia
is not integral to the provision of the supply, we consider that the
supply is not provided to that individual in Australia; it is provided to
the non-resident individual outside Australia. As the supply is
provided to the non-resident individual outside Australia, effective use
or enjoyment of the supply takes place outside Australia.

Paragraph (b) of item 3 is therefore satisfied and the supply is
GST-free under item 3 if the other requirements of item 3 are
satisfied. (See Flowchart 3, page 31.)

86. Apportionment is required if, for part of the time when the
thing supplied is done, a non-resident individual is physically in
Australia and that individual’s presence in Australia is integral to the
provision of the supply. That part of the otherwise GST-free supply is
a taxable supply.” Apportionment is discussed further at

paragraphs 117 to 126.

How to determine whether an individual’s presence at a
particular location (that is outside Australia if aresident or in
Australia if a non-resident) is integral to the provision of a

supply

87. It is necessary to consider this section if a supply is provided
to:

o a resident individual who is physically outside Australia
when the thing supplied is done;?* or

o a non-resident individual who is physically in Australia,
when the thing supplied is done.®

88. A supply is provided to an individual at a particular location
(that is, outside Australia if a resident or in Australia if a non-resident),
if the individual's presence at that location is integral to the provision
of the supply as distinct from being merely coincidental with the
provision of the supply.

89. Determining whether an individual's presence at a particular
location is integral to the provision of the supply requires an
examination of the facts and circumstances of the supply. However,

= Assuming that the requirements of section 9-5 are otherwise satisfied.
4 See paragraphs 77 to 79.
% See paragraphs 83 to 85.
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some indicators that an individual’s presence at a particular location
is integral to the provision of the supply, and is not merely
coincidental, include:

. the need for the supply arises from the individual's
presence at that location; or

. the presence of the individual at that location is integral
to the performance, receipt or delivery of the supply.

90. Some examples of supplies where the need for the supply
arises from an individual’s presence at a particular location are as
follows:

. a supply of immigration advice to a non-resident
individual who wants to extend his or her stay in
Australia;

. a supply of customs broker services to a non-resident

individual who is in Australia and requires the services
of a customs broker to enter goods for home
consumption in Australia;

. a supply of legal services which are provided to an
individual at a location in relation to an offence
committed by that individual while at that location (see
Examples 4 (paragraphs 286 to 290),

5 (paragraphs 291 to 296) and 6 (paragraphs 297
and 298), Part Il of the Explanation section; and

° a supply of repair services which are provided to an
individual at a location to repair a piece of equipment
(for example a laptop, including software) while at that
location.

91. Some examples of supplies where the presence of the
individual at that location is integral to the performance, receipt or
delivery of the supply, are as follows:

. supply of training or entertainment — the services are to
be received by the individual at that location (see
Example 9, paragraphs 316 to 321, Part Il of the
Explanation section);

. supply of travel — the travel is to be undertaken by the
individual at that location (see Example 9,
paragraphs 316 to 321, Part Il of the Explanation
section);

. supply of hairdressing or other similar services applied
to the person — the services are to be performed on the
individual at that location;

. supply of assessment services — the assessment of the
individual is undertaken at that location and the
individual is required to be present for the assessment.
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92. The following are examples or circumstances in which we
consider that the individual’s presence at a particular location is not
integral to the provision of the supply:

o while a resident individual is on holiday outside
Australia, the individual has repairs carried out on his
or her car in Australia;

o while a resident individual is on holiday outside
Australia the individual has his or her tax return
prepared and lodged in Australia (see Example 14,
paragraphs 361 to 366, Part Il of the Explanation
section);

o a service is provided to an individual who is a resident
of Australia and, during the period when those services
are performed, the individual goes overseas on
holiday. While on holiday outside Australia the resident
individual checks on the progress of the supply of
services or the supplier contacts the resident individual
to update the individual on the progress. The need for
the supply does not arise from the individual's
presence outside Australia and the individual's
presence outside Australia is not integral to the
performance, receipt or delivery of the supply (a similar
example is Example 25, Table 1, page 89, Part V of
the Explanation section); and

o a service is provided to an individual who is a
non-resident and, during the period when those
services are performed, the individual comes to
Australia on holiday. While on holiday in Australia the
non-resident individual takes the opportunity to visit the
supplier to check on the progress of the supply of
services or the supplier contacts the non-resident
individual to update the individual on the progress. The
need for the supply does not arise from the
non-resident individual's presence in Australia and the
individual’'s presence in Australia is not integral to the
performance, receipt or delivery of the supply. (A
similar example is Example 24, Table 1, page 88,

Part V of the Explanation section.)

93. In the case of delivery or freight services which are provided
to an individual in the circumstances described at paragraph 48, we
accept those services are provided to that individual in Australia, if the
goods are addressed to that individual in Australia. Alternatively, if the
goods are addressed to the individual outside Australia, we accept
that those services are provided to that individual outside Australia.
This outcome is not dependent upon the residency status of the
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individual to whom the goods are addressed.?® (See Example 11,
paragraphs 333 to 346, Part lll; and Examples 31 and 32, Table 1,
page 92, Part V; of the Explanation section which illustrates this
approach.)

94. Further explanation and examples about whether an
individual’s presence at a particular location is integral to the
provision of a supply or is merely coincidental are provided at
paragraphs 280 to 376, Part 1l of the Explanation section.

When effective use or enjoyment of a supply by a company,
partnership, corporate limited partnership or trust takes place
outside Australia

95. To determine whether effective use or enjoyment of a supply
by a company, partnership, corporate limited partnership or trust
takes place outside Australia we determine whether there is provision
of the supply to that entity in Australia or outside Australia. Only
where there is provision of a supply to an entity outside Australia
does effective use or enjoyment take place outside Australia.

96. To determine whether there is provision of a supply to a
company, partnership, corporate limited partnership or trust in
Australia or outside Australia we consider whether that entity has a
presence in Australia.

97. If a company, partnership, corporate limited partnership or
trust does not have a presence in Australia (that is it only has a
presence outside Australia) the supply is provided to that entity
outside Australia and effective use or enjoyment of the supply takes
place outside Australia. Paragraph (b) of item 3 is satisfied and the
supply is GST-free under item 3 if the other requirements of item 3
are satisfied.

98. If a company, partnership, corporate limited partnership or
trust only has a presence in Australia (that is it has no presence such
as a branch office outside Australia) the supply is provided to that
entity in Australia and effective use or enjoyment of the supply takes
place in Australia. Paragraph (b) of item 3 is not satisfied and the
supply is not GST-free under item 3.

Determining whether a company, partnership, corporate limited
partnership or trust has a presence in Australia

99. Unlike an individual, a company, partnership, corporate limited
partnership or trust can be present both in Australia and outside
Australia at the same time.

100. A company, corporate limited partnership or trust is in
Australia (irrespective of its residency status) if the entity carries on

% This does not, however, include the delivery of goods that are generically
addressed to ‘The Householder’ or are for delivery to the public at large. See
Example 12, paragraphs 347 to 352, Part IIl of the Explanation section.
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business (or in the case of an entity that does not carry on business,
carries on activities) in Australia at or through a fixed and definite
place of its own, or through an agent at a fixed and definite place, for
a sufficiently substantial period of time.?’

101. Additionally a company or corporate limited partnership is in
Australia if it is incorporated or formed in Australia respectively.?®

102. A partnership is in Australia if the entity carries on business
(or in the case of a partnership that is in receipt of ordinary income or
statutory income jointly, other activities which generate that income)
in Australia at or through a fixed and definite place of its own, or
through an agent at a fixed and definite place, for a sufficiently
substantial period of time.?

When effective use or enjoyment of a supply takes place outside
Australia if the entity has a presence both in Australia and
outside Australia

103. If a company, partnership, corporate limited partnership or
trust has a presence(s) in Australia and outside Australia, we
consider that effective use or enjoyment of the supply by the entity
takes place outside Australia if the supply is provided to that entity
outside Australia. The supply is provided to that entity outside
Australia if the supply is for the purposes of the entity’s presence
outside Australia. Paragraph (b) of item 3 is satisfied and the supply
is GST-free under item 3 if the other requirements of item 3 are
satisfied. (See Flowchart 4, page 32.)

104. If, however, the supply is provided to that entity in Australia,
effective use or enjoyment of the supply by that entity does not take
place outside Australia. The supply is provided to that entity in
Australia if the supply is for the purposes of the entity’s presence in
Australia. Paragraph (b) of item 3 is not satisfied and the supply is not
GST-free under item 3. (See Flowchart 4, page 32.)

105. If the supply is provided for the purposes of both the presence
of the entity in Australia and the presence of the entity outside
Australia, (that is, separate parts of the supply are not identifiable as
being provided for the purposes of each particular presence), we do
not consider the supply is apportionable. As the supply (as a whole) is
provided to an entity in Australia, effective use or enjoyment of the
supply does not, in part, take place outside Australia and, therefore,
paragraph (b) of item 3 is not satisfied to any extent. See Example 62,
paragraphs 484 to 489, Part VI of the Explanation section.

106. Apportionment is, however, required if the supply is partly for
the purposes of an entity’s Australian presence. Apportionment is
discussed further at paragraphs 117 to 126.

" Refer to GSTR 2004/7 — paragraphs 230 to 379 (company); paragraphs 412 to 416
(corporate limited partnership); paragraphs 422 to 429 (trust).

8 Refer to GSTR 2004/7 — paragraphs 333 to 339 (companies) and paragraphs 414
to 416 (corporate limited partnerships).

% Refer to GSTR 2004/7 — paragraphs 380 to 397.
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107. Inthe case of delivery or freight services which are provided
to a company, partnership, corporate limited partnership or trust in the
circumstances described at paragraph 48, we accept those services
are provided to that entity in Australia, if the goods are addressed to
that entity in Australia. Alternatively, if the goods are addressed to
that entity outside Australia, we accept those services are provided to
that entity outside Australia. This outcome is not dependent upon the
residency status of the entity to which the goods are addressed.*
(See Example 20, paragraphs 426 to 441, Part IV; and Examples 57
and 58, Table 2, pages 104 and 105 respectively in Part V; of the
Explanation section which illustrates this approach.)

108. Further explanation and examples of when a supply is
provided to a company, partnership, corporate limited partnership or
trust outside Australia and is effectively used or enjoyed outside
Australia is provided at paragraphs 398 to 441, Part IV of the
Explanation section.

Later use of a supply by an entity

109. If the nature of a supply is such that the supply is provided to
an entity outside Australia and thus effectively used or enjoyed
outside Australia, the fact that the results or outcomes of the supply
are later used in Australia does not alter the outcome that effective
use or enjoyment of the supply takes place in Australia.

110. For instance, if training services are provided to employees of
a resident company who are outside Australia attending the training
course, the later use in Australia of the skills and knowledge gained
by the employees from those training services does not alter the fact
that the training services are provided to the employees outside
Australia and thus effective use or enjoyment of those services takes
place outside Australia.*

111.  Similarly, if a supply is provided to an entity in Australia, and
that supply is later used outside Australia, that later use does not alter
the fact that the supply is provided to that entity in Australia and thus
effective use or enjoyment of the supply does not take place outside
Australia.

% This does not, however, include the delivery of goods that are generically
addressed to ‘The Householder’ or are for delivery to the public at large. See
Example 12, paragraph 347 to 352, Part Ill of this Ruling. It also does not apply to
circumstances where an entity’s own goods are freighted or moved from one
location to another location. The circumstances of the particular supply in question
must be considered to determine whether the supply is provided to another entity
and whether the supply is provided to that other entity in Australia.

31 See the UK VAT case of Customs and Excise Commissioners v. G & B Practical
Management Development Ltd [1979] STC 280 as an example of the application of
the distinction between the supply of training services to employees in the UK and
the later use outside the UK of the skills and knowledge gained by the employees
from those training services.
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112. The enquiry is one of determining the exact nature of the
su