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Draft Superannuation Guarantee Ruling

Superannuation guarantee: meaning of
the terms ‘ordinary time earnings’ and
‘salary or wages’

Preamble

This document is a draft for public comment. As such, it represents
the preliminary, though considered, views of the Commissioner.

Superannuation Guarantee Rulings (whether draft or final) are not
legally binding on the Commissioner. However, if the Commissioner
later takes the view that the law applies less favourably to you than
this ruling indicates, the fact that you acted in accordance with this
ruling would be a relevant factor in your favour in the Commissioner’s
exercise of any discretion in regards to the imposition of penalties.

What this Ruling is about

1. This Ruling explains what is ‘ordinary time earnings’ (OTE) as
defined in subsection 6(1) of the Superannuation Guarantee
(Administration) Act 1992 (SGAA). The definition of ‘ordinary time
earnings’ is relevant to employers for the purpose of calculating the
minimum level of superannuation support required for individual
employees under the SGAA.

2. As a consequence of amendments to the SGAA which apply
from 1 July 2008' the amount against which an employer calculates
the contribution necessary to meet their superannuation guarantee
obligations in respect of an employee is standardised to ordinary time
earnings for all employees.?

3. This draft Ruling also explains the meaning of ‘salary or
wages’ as defined in section 11 of the SGAA. The definition of ‘salary
or wages' is relevant to employers in calculating the superannuation
guarantee shortfall of individual employees where an employer has
not provided the required minimum level of superannuation support.

4, Unless otherwise stated, all legislative references in this
Ruling are to the SGAA.

! Superannuation Laws Amendment (2004 Measures No. 2) Act 2004.
2 See Explanatory Memorandum to the Superannuation Laws Amendment (2004
Measures No. 2) Bill 2004.
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Previous Rulings

5. It is proposed that when the final Ruling is issued, it will
replace Superannuation Guarantee Rulings SGR 94/4 and SGR 94/5
which will be withdrawn from the date of issue of the final Ruling.

6. This draft Ruling takes into account any changes to the SGAA
up until the date of issue of this draft Ruling.

Ruling

Relationship between ‘ordinary time earnings’ and ‘salary or
wages’

7. Payments that are included in OTE are also included in ‘salary
or wages'. ‘Salary or wages’ as defined in the SGAA is a broader
concept than OTE and includes payments that do not otherwise
constitute OTE.

8. Payments which are not ‘salary or wages’ because they do
not constitute remuneration paid to employees for their services as
employees are not considered OTE.

9. Payments specifically excluded from OTE are not necessarily
excluded from ‘salary or wages’ (for example, a lump sum payment in
lieu of unused annual leave and unused long service leave made to
the employee on termination of employment).

10. The following diagram illustrates the relationship between
OTE and salary or wages.

Salary or wages




Draft Superannuation Guarantee Ruling

SGR 2008/D2

Status: draft only — for comment Page 3 of 62

Part A — Ordinary time earnings
Definition of ‘ordinary time earnings’

11. Ordinary time earnings, in relation to an employee, is defined
in subsection 6(1) as:

(a) the total of:

0] earnings in respect of ordinary hours of work other
than earnings consisting of a lump sum payment of
any of the following kinds made to the employee on
the termination of his or her employment:

(A) a payment in lieu of unused sick leave;

(B) an unused annual leave payment, or unused
long service leave payment, within the
meaning of the Income Tax Assessment
Act 1997; and

(ii) earnings consisting of over-award payments,
shift-loading or commission; or

(b) if the total ascertained in accordance with paragraph (a)
would be greater than the maximum contribution base for
the quarter — the maximum contribution base.

12. The SGAA does not specifically define the terms ‘earnings’ or
‘ordinary hours of work’ in the definition of OTE. Accordingly, these
terms take their ordinary meanings within the context of the Act.

Meaning of ‘earnings’

13. In the context of the SGAA, the word ‘earnings’ refers to the
remuneration paid to an employee, as a reward for the services of the
employee.

Meaning of ‘in respect of’

14, The phrase ‘in respect of’ requires a discernable rational link
between the two subject matters.

Meaning of ‘ordinary hours of work’

15. An employee’s ‘ordinary hours of work’ for the purposes of the
definition of OTE are the hours of work during which it is usual for the
employee to work. The word ‘ordinary’ means ‘regular, normal,
customary, usual.” The expression ‘ordinary hours of work’ in relation
to an employee is understood as meaning the hours the employee
normally, usually, regularly or customarily works in his or her
employment.

16. For an employee who works in accordance with terms and
conditions that are specified by awards or industrial agreements, the
standard working hours that are prescribed therein are the ‘ordinary
hours of work’ in relation to that employee.



Draft Superannuation Guarantee Ruling

SGR 2008/D2

Page 4 of 62 Status: draft only — for comment

17. For an employee whose terms and conditions of employment
are not solely governed by an award or industrial agreement and who
has entered into a workplace agreement® (including an agreement
that incorporates by reference, terms of an award and overrides any
terms of an award to the extent of any inconsistency), the standard
working hours prescribed in the workplace agreement are the
employee’s ‘ordinary hours of work.’

18. Any hours worked in excess of those standard working hours
prescribed in an award, industrial agreement or workplace agreement
(commonly described as overtime) are not considered the ‘ordinary
hours of work’ in relation to the employee for the purposes of the
SGAA except in a case where paragraph 19 of this draft Ruling
applies.

19. Where it is manifestly evident from an objective evaluation of
the regular work pattern of an employee that the span of hours
actually worked are consistently different to the standard working
hours provided in an award or an agreement, the employee’s
‘ordinary hours of work’ for the purposes of the definition of OTE are
established by that regular work pattern. These hours are considered
the employee’s regular, normal, customary and usual hours, even if
these hours may be remunerated at overtime or penalty rates.

20. If the ordinary hours of work are not specified or agreed, or if
the offer of employment specifies only the minimum hours that an
employee will be called upon to work, the ‘ordinary hours of work’ for
superannuation guarantee purposes will be the hours actually worked
in addition to any hours of paid leave.

21. ‘Ordinary hours of work’ are not limited to hours between 9am
to 5pm, Monday to Friday. They could include night and weekend
shifts.

Maximum contribution base

22. The total of OTE in respect of an employee for a quarter
cannot exceed the maximum contribution base for the quarter under
the definition of OTE in paragraph 6(1)(b).

Payments specifically included in the definition of ‘ordinary time
earnings’ in subsection 6(1)

23. Earnings consisting of over-award payments, shift-loading or
commission are specifically included in the definition of OTE under
subparagraph 6(1)(a)(ii). An over-award payment is a payment made
at a rate above the minimum rate set for a particular classification in
the award. An allowance which is paid to a worker for having to work
outside the usual span of time for day workers is specifically included
as shift-loading for the purposes of the definition of OTE.

® Under the Workplace Relationships Amendment (Workchoices) Act 2005.
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24. Over-award payments, shift-loadings and commissions do not
have to be paid in respect of ordinary hours of work. They are
specifically included within the definition of OTE irrespective of
whether or not they are earnings in respect of ‘ordinary hours of
work.’

Payments specifically excluded from the definition of ‘ordinary
time earnings’ in subsection 6(1)

25. Specifically excluded from the definition of ‘ordinary time
earnings’ in subsection 6(1) of the SGAA is any lump sum paid to the
employee on the termination of his or her employment, being:

. a payment in lieu of unused sick leave; and

. an unused annual leave payment or unused long
service leave payment within the meaning of the
Income Tax Assessment Act 1997.

Principles to be applied to determine whether an amount or
payment constitutes OTE

26. For a payment to fall within the expression ‘earnings in
respect of ordinary hours of work’, there are two elements in the
definition to be satisfied:

‘Earnings’ : in order to fall within the definition of ‘ordinary
time earnings’ the payment has to constitute the ‘earnings’ of
the employee.

. In order to determine whether a payment is included in
the earnings of an employee in relation to a particular
quarter of the year, it is necessary to ask the question
‘What is the payment to the employee for?’ The
payment has to be given as a reward for services of
the employee. It is necessary to ascertain what the
payment is for in substance, rather than merely
characterising the payment by reference to the label
given to it.

‘In respect of ordinary hours of work’  : in order to fall within
the definition of ‘ordinary time earnings’ the earnings have to
be made in respect of ordinary hours of work of the employee,
irrespective of the label or applicable rate of the payment.

In order to determine whether the earnings are ‘in respect of’
‘ordinary hours of work’, the payment has to satisfy one of the
following:

. Is attendance or services of the employee during
ordinary hours of work a reason or one of the reasons
for the amount earned by that employee?
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. Does the amount earned represent an entitlement that
has accrued as a result of attending or providing
services during the employee’s ordinary hours of work?

A payment that is wholly unconnected with attendance or services of
the employee, or alternatively, such attendance or services is only an
incidental reason for the payment is not OTE.

Other payments considered to be ‘ordinary time earnings’
Allowances

27. All allowances (other than an expense allowance or an
allowance that is a fringe benefit under the Fringe Benefits Tax
Assessment Act 1986 (FBTAA)) paid in relation to an employee’s
ordinary hours of work are part of OTE, being amounts given by
reason of their services. Where an allowance is received in respect of
services outside ordinary hours, for example, an overtime meal
allowance, it does not form part of OTE.

28. An allowance is a payment of a definite predetermined
amount to cover an estimated expense and is paid regardless of
whether the employee incurs the expected expense. Other
allowances are those that are paid to an employee to compensate for
particular working conditions during ordinary hours of work (for
example, a site allowance). As the allowances are paid as a reward
for services to the employer they are ‘earnings in respect of ordinary
hours of work’ and are included in OTE for the purposes of the SGAA.

29. However, expense allowances are not included in OTE, as
explained in paragraph 34 of this draft Ruling.

Bonuses

30. A bonus received by an employee as a reward for the services
provided to the employer is ‘earnings’ for the purposes of the
definition of OTE under the SGAA. If the employee’s services
provided during ordinary hours of work contributed to the
achievement of certain results or outcomes which resulted in the
bonus being paid, the payment is ‘earnings in respect of ordinary
hours of work’. Although the bonus may also be in recognition of the
long hours the employee has had to work, this does not prevent the
bonus being paid in respect of ordinary hours of work.

Piece rates

31. All wage payments made on a piece-rate basis are included in
an employee’s OTE. As the number of units or items completed is the
basis for calculating the payment, the hours actually worked that
resulted in the completion of the units or items are the employee’s
‘ordinary hours of work.’
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Leave
32. Leave is a statute based right afforded to employees. Leave

payments are not paid for actual attendance at work, rather the
payments are an entitlement that arises from an employee’s overall
service, provided during ordinary hours of work, and the rate of pay
applicable to leave payments reflects these ordinary hours of service.

33. All forms of paid leave count as service by the employee. The
statutory rights to leave can only be exercised in terms of service by
the employee. Therefore all leave payments are considered OTE.

Other payments not considered to be ‘ordinary time earnings’

34. An expense allowance, that is, an allowance paid to an
employee where there is a reasonable expectation that the money will
be fully expended by the employee in the course of providing services
is not OTE as it is not given as a reward for services. Neither is a
reimbursement which compensates an employee for an expense that
they have incurred on behalf of the employer.

35. Allowances that are fringe benefits under the FBTAA are not
‘salary or wages’ and therefore not OTE.

36. Overtime payments which are for work performed outside an
employee’s ordinary hours of work are not OTE. However, an
employee’s ordinary hours of work can include regularly worked
hours paid at overtime rates as explained at paragraph 19 of this
Ruling. If an employee’s ordinary hours of work include these
additional hours and they are paid at overtime, penalty or some other
rate, the full amount of these payments is included in OTE as these
amounts are earned during an employee’s ordinary hours of work.

Part B — Salary or wages
Definition of ‘salary or wages’

37. Salary or wages, for the purposes of the SGAA, is defined in
section 11(1):

11(1) Inthis Act, salary or wages includes:
(@ commission; and

(b) payment for the performance of duties as a member
of the executive body (whether described as the
board of directors or otherwise) of a body corporate;
and

(ba) payments under a contract referred to in
subsection 12(3) that are made in respect of the
labour of the person working under the contract; and

(©) remuneration of a member of the Parliament of the
Commonwealth or a State or the Legislative
Assembly of a Territory; and
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(d) payments to a person for work referred to in
subsection 12(8); and

(e) remuneration of a person referred to in
subsection 12(9) or (10).

38. Under subsections 11(2) and 11(3) of the SGAA certain
payments are excluded from being salary or wages:

11(2) Remuneration under a contract for the employment of a person,
for not more than 30 hours per week, in work that is wholly or
principally of a domestic or private nature is not to be taken into
account as salary or wages for the purposes of this Act.

11(3) Fringe benefits within the meaning of the Fringe Benefits
Tax Assessment Act 1986 are not salary or wages for the
purposes of this Act.

39. The SGAA defines ‘salary or wages’ inclusively in section 11.
Payments are included in the definition of ‘salary or wages’ if they
satisfy the ordinary or common law meaning of that term. Payments
are also included in salary or wages if they fall within the extended
definition in subsection 11(1).

40. The salary or wages of an employee do not necessarily have
to be paid by the employer; they also may be paid on behalf of the
employer by another party.

Payments specifically included in the definition of ‘salary or
wages’ in section 11

41. Commission payments are ‘salary or wages’ under

paragraph 11(1)(a). A commission includes any payments made to an
employee on the basis of performance criteria (for example, a
payment based on percentage of sales).

42. Payments for the performance of duties as a member of the
executive body (whether described as the board of directors or
otherwise) of a body corporate are included as ‘salary or wages’
under paragraph 11(1)(b).

43. Payments in respect of the labour portion of a contract within
the meaning of subsection 12(3), that is wholly or principally for the
labour of the person working under the contract, are ‘salary or wages'’
under paragraph 11(1)(ba).

44. Remuneration of a member of the Parliament of the
Commonwealth or a State or the Legislative Assembly of a Territory
are ‘salary or wages’ under paragraph 11(1)(c).

45, Paragraph 11(1)(d) includes within the definition of ‘salary or
wages’:

. payments to persons who perform, present, participate
in or provide services in connection with any music,
play, dance, entertainment, sport, display or promotional
activity involving the exercise of intellectual, artistic,
musical, physical or other personal skills; and
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. payments to persons who perform or provide services
in connection with the making of any film, tape or disc
or of any television or radio broadcast.

46. The remuneration of a person who holds or performs the
duties of an appointment, office or position under the Constitution or a
law of the Commonwealth, of a State or a Territory or is otherwise in
the service of the Commonwealth, of a State or of a Territory, or who
is a member of an eligible local governing body, constitute ‘salary or
wages’ under paragraph 11(1)(e).*

Payments specifically excluded from the definition of ‘salary or
wages’

47. Remuneration under a contract for the employment of a
person, for not more than 30 hours per week, in work that is wholly or
principally of a private or domestic nature is excluded under
subsection 11(2). The SGAA does not define the terms ‘domestic’
and ‘private’ and so these terms take their ordinary meanings. Work
of a domestic or private nature means work relating personally to the
individual making payment for the work or to the person’s home,
household affairs or family organisation.

48. Fringe benefits as defined in the FBTAA are excluded under
subsection 11(3) of the SGAA.®

49, Remuneration of a person who holds office as a member of a
local government council is excluded as that person is not an
employee of the council under subsection 12(9A).

Principles to determine whether a payment fits in the definition

50. Whether a payment satisfies the common law meaning of
‘salary or wages’ has to be determined in the circumstances of each
case, having regard to relevant case law. At common law it is
accepted that the term ‘salary or wages’ constitutes remuneration
paid to employees for their services as employees. That is, it
presupposes an employment relationship. Therefore, the common
law meaning of ‘salary or wages’ turns also on common law concepts
of employment. The expressions ‘employee’ and ‘employer’ are
defined for superannuation guarantee purposes in section 12 and
have both their ordinary meaning and an extended meaning.®

* See Taxation Ruling TR 2002/21 Income tax: Pay As You Go (PAYG) Withholding
from salary, wages, commissions, bonuses or allowances paid to office holders for
guidance in determining whether a person falls into one of these categories.

® See Miscellaneous Taxation Ruling MT 2030 Fringe Benefits Tax: living-away-from-
home allowance benefits for examples of fringe benefits.

® The Commissioner’s view on who is an employee under the SGAA is contained in
Superannuation Guarantee Ruling SGR 2005/1 Superannuation guarantee: who is
an employee?
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51. ‘Salary or wages’ (and therefore OTE, which is a subset of
‘salary or wages’ in the context of the SGAA) is not limited to
payments made to employees in cash or cash equivalent but can
include payments made in kind to the employee.

52. Payments to an employee which are not given as a reward for
their services are not included in ‘salary or wages'. For example, if the
payment is for reimbursing the employee’s out of pocket expenses.

53. Payments to an employee are included in ‘salary or wages’ if the
employee has the entitlement to receive the money for themselves. For
example, an advance given to an employee to enable the employee to
expend the money on behalf of the employer is not ‘salary or wages’.

Other payments considered to be ‘salary or wages’

54. Discussed below are other types of remuneration provided to
employees which are considered to be ‘salary or wages’ apart from
those payments specifically included under section 11 of the SGAA.
These types of remuneration would also form part of OTE provided they
are earned in respect of the ordinary hours of work of the employee.’
For the purposes of the SGAA, all allowances, except expense
allowances and allowances that are fringe benefits under the FBTAA,
received by an employee, are included in ‘salary or wages'. Expense
allowances are dealt with under paragraph 61 of this draft Ruling.

55. A bonus constitutes ‘salary or wages’ where it is paid to an
employee by reason of their services as an employee and not on a
personal basis.

56. All leave payments are directly related to services provided as
an employee and are considered ‘salary or wages’. The statutory rights
to leave can only be exercised in terms of service by the employee.

57. Any workers compensation payments received by an injured
employee where the employee performs work or is required to attend
work forms part of ‘salary or wages’. In contrast, where the employee
has terminated employment the payment would be characterised as
compensation for loss of employment rather than ‘salary or wages'.

58. Lump sum payments for unused annual leave, long service
leave and sick leave paid on termination of employment are ‘salary or
wages’ as they are payments for leave entitlements that have
accrued to the employee by reason of service. Redundancy and
employment termination payments also fall within the ordinary
meaning of salary or wages as these payments are a reward for
services rendered by an employee.

! Except lump sums paid on termination which are specifically excluded from OTE —
see paragraph 25 of this draft Ruling.
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59. Where a trustee makes a payment under the statutory
provisions of the Bankruptcy Act 1966 to a former employee who has
a provable debt for unpaid ‘salary or wages’, the payment retains its
character as ‘salary or wages’ for the purposes of the SGAA.
Similarly, a payment made under the Corporations Act 2001 by the
liquidator of a company by way of a dividend to a former employee
who has proved a debt for unpaid salary or wages retains its
character as ‘salary or wages’ for the purposes of the SGAA.

60. If unpaid salary or wages are recovered by way of a
settlement of a debt via court order, out of court settlement or
negotiated settlement, and that settlement contains an identifiable
and quantifiable amount of unpaid salary or wages, that amount
retains its character as ‘salary or wages’ for SGAA purposes.
However when the amount is undissected, the whole amount would
be characterised as a capital receipt and therefore not salary or
wages for the purposes of the SGAA.

Other payments not considered to be ‘salary or wages’

61. Expense allowances, that is, those allowances paid to an
employee where there is a reasonable expectation that the money will
be fully expended by the employee in the course of providing
services, do not constitute ‘salary or wages’ within the meaning of
section 11.

62. A reimbursement which compensates an employee for an
expense they have incurred on behalf of the employer would also not
constitute ‘salary or wages’.

63. Payments for unfair dismissal are not ‘salary or wages’ within
the ordinary meaning of those terms, that is, they are not consideration
or a reward for services rendered by a former employee to their former
employer but rather a remedy for breach of contract and termination of
employment. As stated in ‘Labour Law’ 4th edition, 2005:

the general purpose of damages award for breach of contract is to
place the injured party in the same position as if the contract had
been properly performed.

64. A payment made under an arrangement that does not give rise
to a payment for services rendered or the provision of labour, such as
a bailment arrangement is not ‘salary or wages’ within the SGAA.
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Date of effect

65. When the final Ruling is issued, it is proposed that it will apply
from 1 July 2009. However, the Ruling will not apply to taxpayers to
the extent that it conflicts with the terms of settlement of a dispute
with the Commissioner agreed to before the date of issue of the final
Ruling.

66. If the Ruling, when issued, conflicts with a previous ruling, the
Ruling prevails. However, if you have relied on a previous ruling, the
fact that you acted in accordance with that earlier ruling would be a
relevant factor in your favour in the Commissioner’s exercise of any
discretion in regards to the imposition of any penalties.

Commissioner of Taxation
5 November 2008




Draft Superannuation Guarantee Ruling

SGR 2008/D2

Page 13 of 62

Status: draft only — for comment

Appendix 1 — Examples

o This Appendix is provided as information to help you
understand how the Commissioner’s preliminary view has been
reached.

67. The table below is an index to the examples and provides
references to the relevant paragraphs in this draft Ruling. The
examples are not exhaustive and are only intended for general
guidance.

EG | Payments to an employee OTE? | Salary or | Paragraph
no | inrelation to... wages? references
Awards and agreements

1 Occasional overtime under No Yes 17-18, 68-75,
an award 188-204.

2 Additional hours to award Yes Yes 17-18, 76-81,
under an agreement 188-204.

3 Additional hours in an Yes Yes 17-18, 82-88,
agreement over an award’s 188-204.
ordinary hours

4 Varied ordinary hours inan | Yes Yes 19, 89-96,
agreement which includes 188-204.
regularly worked overtime

5 Piece rates — no ordinary Yes Yes 31, 97-100,
hours of work stipulated 266-270.

6 Piece rates based on ‘cents | Yes Yes 31, 101-106,
per km’ stipulated in award 266-270.

Allowances

7 Allowance Yes Yes 27-29, 54,

107-1009.
240-253.
8 Expense allowance No No 34, 61,
110-112,
240-253.
9 Danger allowance Yes Yes 27-28, 54,
113-116,
240-253.
10 | Retention allowance Yes Yes 27-28, 54,
117-120,
240-253.
Employer payments
11 | Reimbursement No No 34,52, 62,
121-123,
254-255.
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EG | Payments to an employee OTE? | Salary or | Paragraph
no | in relation to... wages? references
12 | Petty cash No No 34,52, 62,
124-126,
254-255.
Employer payments
13 | Reimbursement of travel No No 34,52, 62,
costs 127-129,
254-255.
14 | Payments for unfair No No 63, 130-132.
dismissal
Leave payments
15 | Annual leave Yes Yes 32-33, 56,
133-135,
271-279.
16 | Maternity leave Yes Yes 32-33, 56,
136-138,
271-279.
17 | Jury duty leave Yes Yes 32-33, 56,
139-141,
271-279.
18 | Release from work duties on | Yes Yes 32-33, 56,
full paid leave 142-144,
271-279.
Bonus
19 | Bonus Yes Yes 30, 55,
145-148,
256-262.
20 | Accrued bonus Yes Yes 30, 55,
149-152,
256-262.
21 | Bonus labelled as ex-gratia | Yes Yes 30, 55,
but in respect of ordinary 153-156,
hours of work 256-262.
22 | Christmas bonus No No 30, 55,
157-159,
256-262.
23 | Bonus for completing No No 30, 55,
specific training 160-162,
256-262.
24 | Discretionary incentive Yes Yes 30, 55,
payment 163-165,
256-262.
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Awards and agreements
Example 1 — Occasional overtime under an award

68. Grace is employed under an award which stipulates that
ordinary hours shall not exceed 38 hours per week. The award also
states that all time worked in excess of the ordinary hours for the
week shall be deemed to be overtime and paid at a rate of
time-and-a-half for the first three hours and double time thereafter.

69. Grace ordinarily works 38 hours each week.

70. Grace’s employer requires her to work one particular Saturday
morning for three additional hours resulting in her completing
41 hours work for that particular week.

OTE

71. As the payment Grace receives for her work is a reward for
services she is providing, it constitutes ‘earnings’ for the purposes of
the definition of OTE in the SGAA.

72. The 38 hours she works during the weekdays are her
‘ordinary hours of work.’

73. The three additional hours worked on the Saturday are only
worked occasionally. The additional hours worked are not ‘ordinary
hours of work’ for superannuation guarantee purposes.

74. Therefore payment to Grace for 38 hours of work is ‘earnings
in respect of ordinary hours of work’ and is OTE for the purposes of
the SGAA. The payment for the additional 3 hours overtime is not
‘earnings’ in respect of ordinary hours of work’ and is therefore not
included in OTE for the purposes of the SGAA.

Salary or wages

75. The payment to Grace for the 41 hours worked is paid as a
reward for the services she is providing and is therefore ‘salary or
wages'’ for the purposes of the SGAA.

Example 2 — Additional hours to award under an agreement

76. Cliff is employed under an award which stipulates that
ordinary hours shall not exceed a maximum of 38 hours per week.
The award also states that all time worked in excess of the ordinary
hours shall be deemed to be overtime and paid at a rate of
time-and-a-half for the first three hours and double time thereafter.

77. Cliff and his employer agree under a workplace agreement

that he will work 60 hours each week which will be paid at the same
hourly rate for all of the 60 hours worked. That rate is inclusive of all
allowances and penalties. Cliff regularly works 60 hours each week.
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OTE

78. As the payment Cliff receives for working is a reward for
services he is providing, it constitutes ‘earnings’ for the purposes of
the definition of OTE in the SGAA.

79. Under the terms of the agreement (which overrides the terms
of the award to the extent of any inconsistency), Cliff is engaged to
work a different span of hours to those contemplated by the award
and these are the hours which Cliff regularly worked. Therefore Cliff’s
ordinary hours of work for superannuation guarantee purposes are
60 hours per week.

80. Therefore the payment to Cliff for 60 hours of work is
‘earnings in respect of ordinary hours of work’ and is OTE for the
purposes of the SGAA.

Salary or wages

81. The payment to CIiff for the 60 hours worked is paid as a
reward for the services he is providing and is therefore ‘salary or
wages’ for the purposes of the SGAA.

Example 3 — Additional hours in an agreement over an award’s
ordinary hours

82. Eugene is employed under a workplace agreement which
incorporates by reference terms from an award. To the extent of any
inconsistency between the terms of the workplace agreement and the
terms of the award, the former applies.

83. Eugene’s workplace agreement provides for a shift roster
which requires that employees work an average of 42 hours per week
and identifies on the roster the ordinary hours as 38 hours and the
overtime hours as 4 hours.

84. The award on the other hand provides that the ordinary hours
are an average of 38 hours per week and includes a clause which
gives an employer the right to require an employee to work
reasonable overtime.

OTE

85. The payment Eugene receives for working is paid as a reward
for services he is providing to his employer and it is therefore
‘earnings’ for the purposes of the definition of OTE in the SGAA.

86. As the workplace agreement requires Eugene to work an
average of 42 hours per week, and those are the hours that he
actually worked, they are the ‘ordinary hours of work’ for
superannuation guarantee purposes. Eugene’s ordinary hours of
work are 42 hours per week even though 4 hours of the 42 hours per
week are paid at overtime rates.
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87. Therefore the full payment to Eugene for 42 hours of work is
‘earnings in respect of ordinary hours of work’ and is OTE for the
purposes of the SGAA.

Salary or wages

88. The payment for Eugene’s 42 hours of work is a reward for
services provided as an employee of the company and is therefore
‘salary or wages'’ for the purposes of section 11.

Example 4 — Varied ordinary hours in an agreement which
includes regularly worked overtime

89. Christopher is employed under an award which includes a
clause allowing the ordinary hours of work specified in the award to
be varied by mutual agreement between the employer and the
individual employee.

90. Christopher has an agreement with his employer that
stipulates the ordinary hours are an average of 38 hours per week
plus reasonable overtime as requested by the employer.

91. Christopher is regularly rostered on to work five eight-hour
shifts totalling 40 hours each week.

OTE

92. The payment Christopher receives for working is paid as a
reward for services he is providing and it is therefore ‘earnings’ for the
purposes of the definition of OTE in the SGAA.

93. However, in this example, the hours which have become
regular, normal, customary or usual for Christopher are the 40 hours
of work per week. This is regardless of whether the additional two
hours of work are classified as overtime or are paid at overtime rates.
Therefore Christopher’s ‘ordinary hours of work’ are 40 hours per
week for superannuation guarantee purposes.

94. Therefore payment to Christopher for 40 hours of work is
‘earnings in respect of ordinary hours of work’ and is OTE for the
purposes of the SGAA.

Salary or wages

95. Payment for the 40 hours of work is a reward for services
provided as an employee of the company and is therefore ‘salary or
wages’ for the purposes of section 11.

96. Any payment to Christopher for overtime above the 40 hours will
also be a reward for services provided as an employee of the company
and is also included in ‘salary or wages’ for the purposes of section 11.
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Example 5 — Piece rates where no ordinary hours of work are
stipulated

97. Evan works as a fruit picker for Apple Ltd. Evan is paid $1 for
every kilogram of apples that he produces. There are no ordinary
hours specified in any contract or agreement. Evan produces

1,000 kilograms of apples in his working hours in the week and is
paid $1,000 by Apple Ltd.

OTE

98. The payment Evan receives is a reward for his services to the
employer. Therefore the payment is ‘earnings’ in respect of the
definition of OTE under the SGAA.

99. As Evan'’s ordinary hours of work are not specified in any
contract or agreement, his ordinary hours of work are the hours that he
actually works. Therefore the $1,000 payment Evan receives is an
entitlement accrued as a result of providing services during his ordinary
hours of work. The payment received by Evan is therefore ‘earnings in
respect of ordinary hours of work’ and is OTE under the SGAA.

Salary or wages

100. The payment made to Evan is directly related to his services
as an employee and is therefore ‘salary or wages’ for the purposes of
the SGAA.

Example 6 — Piece rates based on ‘cents per km’ stipulated in
award

101. Samson is employed as a long-distance truck driver. He is
employed under an award which stipulates that the ordinary hours are
an average of 40 hours per week.

102. The award provides for the wages payment of regular long
distance work (return trips in excess of 500 road kilometres in
distance) to be based on a ‘cents per kilometre’ travelled at the
employee’s classification level. Provisions within the award also set
out a formula for a minimum hourly driving rate that incorporates an
overtime rate component. Employees will also be paid additionally for
any time worked loading or unloading a vehicle at an hourly rate.

OTE

103. The payment Samson receives is a reward for his services to
the employer. Therefore the payment is ‘earnings’ in respect of the
definition of OTE under the SGAA.
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104. The incorporation of an overtime rate component in the
minimum hourly driving rate under the award implies that the driver’s
usual, customary hours are in excess of 40 hours per week. If
Samson is paid in accordance with the minimum hourly driving rate
provisions of the award, then the formula prescribed under the award
incorporating the usually worked overtime component (as it is
considered that the component represents time so regularly worked
that it must be considered part of ordinary hours) would be
considered OTE. OTE would also include payments for loading or
unloading the truck and any other allowances and payments related
to OTE payable under the award.

105. If it can be established that a regular work pattern exists which
would evidence an agreement which effectively displaces the award
provisions, that work pattern would determine the amount of OTE. For
example, Samson may regularly work 46 hours per week. In this
circumstance the OTE would be 46 hours times the minimum hourly
driving rate which includes the overtime component. If Samson is
paid on a cents per kilometre basis the actual kilometres driven at the
prescribed rate would be OTE (hours are irrelevant to payment under
this method so actual payment is appropriate).

Salary or wages

106. The payment made to Samson is directly related to his
services as an employee and would be considered ‘salary or wages’
for the purposes of the SGAA.

Allowances
Example 7 — Allowance

107. Don is a finance executive of Fresh Pty Ltd. In addition to his
usual salary, he is paid $500 per month for entertainment expenses.
It is paid regardless of whether or not he spends the $500. He has
complete discretion whether to spend the allowance.

OTE

108. The allowance provided to Don is a reward for the services
which he is providing as an employee of the company. Therefore the
payment is considered ‘earnings’ for the purposes of the definition of
OTE. The allowance is received by reason of services provided by
Don during ordinary hours of work. Therefore the monthly payments
are ‘earnings in respect of ordinary hours of work’ and are OTE for
the purposes of the SGAA.
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Salary or wages

109. The payments made to Don are directly related to his services
as an employee and are therefore ‘salary or wages’ for the purposes
of the SGAA.

Example 8 — Expense allowance

110. David is an employee of JJ Investment Pty Ltd. In addition to
his usual salary, David is paid $300 per month to cover expenses he
is expected to incur while visiting clients. The expenses David incurs
are for travel to client sites, maintenance of a mobile phone and
internet access to remotely connect to the office. The allowance is a
predetermined amount which has been calculated to cover the
estimated expense and is given with the expectation that it will be
fully expended in the course of the employee providing the services to
the employer.

OTE

111. The allowance provided to David is to compensate him for
expenses which he incurs in his particular type of work for the
company. The allowance is not a reward for the services which he is
providing as an employee of the company. Therefore the payment is
not considered to be ‘earnings’ for the purposes of the definition of
OTE in the SGAA and the allowance received is not OTE.

Salary or wages

112. As the allowance is not a reward for the services which he is
providing as an employee of the company, the payment is not
considered to be ‘salary or wages’ for the purposes of section 11.

Example 9 — Danger allowance

113. Bernie works for an oil company and is working on an offshore
oil rig. Bernie is paid an annual allowance of $2,000 to compensate
him for the hazardous conditions of working on an oil rig and the
varying times in the day during which Bernie’s shifts can be
scheduled. Bernie regularly works five shifts of ten hours per week
under the terms of his workplace agreement. The allowance is not
expended in the course of Bernie's work.

OTE

114. The allowance provided to Bernie is paid as a reward for the
services he is providing on the oil rig in hazardous conditions and
during varying times of the day. It is therefore ‘earnings’ for the
purposes of the definition of OTE in the SGAA.
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115. Although Bernie’s working times vary, his actual working
hours are consistent each week and these are his ordinary hours of
work. The allowance provided is an entitlement that has accrued as a
result of the services Bernie provides during his ordinary hours of
work. Therefore the allowance is ‘earnings in respect of ordinary
hours of work’ and is OTE for the purposes of the SGAA.

Salary or wages

116. The allowance provided to Bernie is paid as a reward for the
services he is providing on the oil rig and is therefore ‘salary or
wages'.

Example 10 — Retention allowance

117. Therese is currently working as an engineer for an aircraft
carrier. Due to her specific expertise, Therese is paid a regular
allowance of $140 per fortnight in addition to her salary to encourage
her to remain with the company in her current position.

OTE

118. The retention allowance received by Therese is paid as a
reward for her continuing services. Therefore the payment is included
as ‘earnings’ for the purposes of the definition of OTE in the SGAA.

119. The payment is also made in respect of ordinary hours of
work. It is Therese’s continuing attendance and services at work
which entitles her to earn the allowance. Therefore the allowance is
‘earnings in respect of ordinary hours of work’ and is OTE for the
purposes of the SGAA.

Salary or wages

120. The payment made to Therese is directly related to her
services as an employee and is therefore ‘salary or wages’ for the
purposes of the SGAA.

Employer payments

Example 11 — Reimbursement

121. Don travels by train on behalf of his employer and pays for the
train ticket for the trip. On his return he provides receipts to his

employer totalling $14.50 for the cost of the train ticket. The employer
pays Don exactly $14.50 in respect of the receipts.
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OTE

122. The payment which Don receives from his employer is not a
reward for his services. Rather, the payment is an exact reimbursement
of an expense which he has incurred on behalf of the employer which is
evidenced by Don vouching for the expenses by providing his employer
with a receipt for the cost of the train ticket. As the payment received is
not a reward for services, it is not earnings for the purposes of the
definition of OTE in the SGAA and payment received is not OTE.

Salary or wages

123. The payment made to Don is not directly for his services as an
employee and is therefore not ‘salary or wages'.

Example 12 — Petty cash

124. Mary’s employer requests her to purchase some office
supplies and gives her $100 from petty cash. On the purchase of the
supplies, Mary is required to obtain a receipt and to return the change
to her employer.

OTE

125. The payment which Mary receives from her employer is not a
reward for her services. Rather, Mary's employer is providing her with
an advance in order to enable Mary to expend an amount of money.
Mary is expending the money as an agent for her employer.
Therefore the payment is not ‘earnings’ for the purposes of the
definition of OTE in the SGAA and the payment received is not OTE.

Salary or wages

126. The payment made to Mary of petty cash from her employer is
not directly for her services as an employee and is therefore not
‘salary or wages'.

Example 13 — Reimbursement of travel costs

127. Tom uses his own car to travel 100 kilometres on behalf of his
employer. Tom pays for any expenses such as petrol and incurs wear
and tear on his vehicle. On his return, Tom submits a claim for $58 for
his travel costs and receives a payment from his employer. Tom has
calculated the amount by applying a set rate per kilometre travelled
based on the statutory formula in the income tax laws.



Draft Superannuation Guarantee Ruling

SGR 2008/D2

Status: draft only — for comment Page 23 of 62

OTE

128. The payment received by Tom is not a reward for his services
as an employee. Rather, the payment is a reimbursement as the
expense amount is calculated on a reasonable basis, being the set
rate per kilometre travelled based on the statutory formula in the
income tax laws. Therefore the payment is not ‘earnings’ for the
purposes of the definition of OTE in the SGAA and the payment
received is not OTE.

Salary or wages

129. The payment made to Tom is not directly for his services as
an employee and is therefore not ‘salary or wages’.

Example 14 — Payments for unfair dismissal resulting from an
order via the Industrial Relations Commission

130. Mary has received a payment from her employer ordered by
the Industrial Relations Commission in relation to unfair dismissal.
The payment ordered is equal to ten weeks’ pay. Mary's employment
has been terminated.

OTE

131. The payment ordered by the Industrial Relations Commission
is not a reward for Mary’s services. Rather it is compensation granted
due to the finding of an unfair dismissal. Although the payment
ordered is based on ten weeks’ pay, Mary has not actually provided
any services for those ten weeks. Therefore the payment is not
‘earnings’ for the purposes of the definition of OTE in the SGAA and
is therefore not OTE.

Salary or wages

132. The payment made to Mary for unfair dismissal is not
consideration or a reward for services rendered for her former
employer but rather a remedy for breach of contract and termination
of employment. The payment is in the nature of damages and
therefore not ‘salary or wages'.

Leave
Example 15 — Annual leave

133. Marissa takes four weeks annual leave which she has
accrued as part of her employment package. During her leave
Marissa’'s employer continues to pay Marissa her regular weekly pay.
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OTE

134. Although the payments made to Marissa whilst she is on leave
is not paid for actual attendance at work or services, the annual leave
which Marissa has accrued is given to her as a reward for her
attendance and services during ordinary hours of work. Therefore the
payments made to Marissa whilst she is on annual leave are a reward
for her services during her ordinary hours of work. The leave
payments are ‘earnings in respect of ordinary hours of work’ and
therefore OTE for the purposes of the SGAA.

Salary or wages

135. The payments made to Marissa are directly related to her
services as an employee and are therefore ‘salary or wages’ for the
purposes of the SGAA.

Example 16 — Maternity leave

136. Maria has been working for her employer for more than

12 months on a continuous basis and accordingly she receives
12 weeks of maternity leave. During her period of maternity leave,
Maria receives her regular pay. The period of maternity leave is
included in her period of service for her employer.

OTE

137. Although the payments made to Maria whilst she is on leave is
not paid for actual attendance at work or services, the maternity leave
is an entitlement that is accrued by Maria because of her services as
an employee. Therefore the payments made to Maria whilst she is on
maternity leave are a reward for her services during her ordinary
hours of work and are ‘earnings in respect of ordinary hours of work’.
Therefore the payments are OTE for the purposes of the SGAA.

Salary or wages

138. The payments made to Maria are directly related to her
services as an employee and are therefore ‘salary or wages’ for the
purposes of the SGAA.

Example 17 — Jury duty leave

139. Darius is called to serve jury duty for one week. His employer
maintains his regular weekly pay for that week, however Darius is
required to return any payment received for his jury service to his
employer. The week of jury duty is included in his period of service for
his employer.
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OTE

140. Although the payment made to Darius is not for services
performed for his employer or attendance at work during ordinary
hours, this is a payment to put the employee in a financial position as
if service was performed for the employer during ordinary hours. The
rate of pay applicable also reflects ordinary hours of service. The jury
duty leave is given to Darius as an entitlement of his employment.
Therefore the payment made to Darius whilst he is on jury duty leave
is a reward for his services during his ordinary hours of work and is
‘earnings in respect of ordinary hours of work’. Therefore the payment
is OTE for the purposes of the SGAA.

Salary or wages

141. The payment made to Darius is directly related to his services
as an employee and is therefore ‘salary or wages’ for the purposes of
the SGAA.

Example 18 — Release from work duties on full paid leave

142. Gerard works on various projects on behalf of his employer. At
the conclusion of each project, Gerard is asked by his employer to
take leave until the commencement of the next project. The leave
does not come out of his annual leave entitlements and Gerard
continues to receive his ordinary weekly pay.

OTE

143. The weekly pay that Gerard receives is still considered
earnings as the entitlement has arisen by reason of his services
provided as an employee during ordinary hours of work. Although
Gerard is on leave, he could be required to recommence work ea