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Draft Taxation Ruling

Income tax: the scope of, and nature of
payments falling within, section 129 of the
Income Tax Assessment Act 1936

Preamble

This document is a draft for industry and professional comment. As such, it
represents the preliminary, though considered views of the Australian
Taxation Office. This draft may not be relied on by taxpayers and
practitioners as it is not a ruling for the purposes of Part IVAAA of the
Taxation Administration Act 1953. It is only final Taxation Rulings that
represent authoritative statements by the Australian Taxation Office.

What this Ruling is about

Class of person/arrangement

1. This Ruling applies to persons whose principal place of
business is out of Australia and who:

@) carry passengers, livestock, mails or goods shipped in
Australia on ships belonging to them (this would
include ships owned or hired under a hire-purchase
agreement by such persons); or

(b) carry passengers, livestock, mails or goods shipped in
Australia on ships chartered by them.

(See paragraphs 53 to 57.)

2. This Ruling applies to payments made under arrangements
relating to the carriage of passengers, livestock, mails or goods by
sea internationally as well as for ‘coasting trade’. The arrangements
normally involve the carriage of goods etc. by chartered and
unchartered ships under contractual arrangements known in the
industry as ‘bills of lading’, ‘voyage charterparties’ and ‘time
charterparties’.

Issues discussed in the Ruling

3. This Ruling considers the liability to income tax, of the class of
persons to whom this Ruling applies, arising in relation to amounts
paid or payable in respect of the carriage of passengers, livestock,
mails or goods shipped in Australia under section 129 of the Income
Tax Assessment Act 1936 (ITAA 1936).
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4, This Ruling considers the nature of payments that form the
basis for calculating the deemed taxable income under section 129 of
the ITAA 1936. As contractual arrangements in the shipping industry
can be rather complex and varied, this Ruling will make particular
reference to payments made under ‘bills of lading’, ‘voyage
charterparties’ and ‘time charterparties’. To facilitate the discussion
and analysis of section 129, this Ruling will, in the main, address the
issues in the context of the carriage of goods by sea.

5. The principal issue raised by the shipping industry is whether
‘hire’ paid under a ‘time charterparty’ is an amount paid ‘in respect of’
the carriage of goods. However, issues have also arisen with regard to
other payments. This Ruling considers the tax treatment under
section 129 of various specific payments that in the main are made
under the contractual arrangements discussed in this Ruling. The
payments in question are ‘freight’, ‘demurrage’, ‘deadfreight’, ‘dispatch
money’, and cleaning charges payable under a ‘bill of lading’ or
‘voyage charterparty’ and ‘hire’ payable under a ‘time charterparty’.
However, there may be other payments that may or may not fall within
the section and which are not addressed in this Ruling.

6. This Ruling is not concerned with the effect of the Ships and
Aircraft Article in Australia’s Double Tax Agreements. This Ruling is
also not concerned with payments made to the shipowner by a
charterer of a ship under a ‘demise charterparty’ of which the
‘bareboat charterparty’ is an example. The nature of a ‘demise
charterparty’ is discussed in detail in Taxation Ruling TR 2003/2.
Suffice to say that for the purposes of the present Ruling a ‘demise
charterparty’ is tantamount to the lease of a ship. Unlike a ‘voyage
charterparty’ and a ‘time charterparty’, a ‘demise charterparty’ does
not constitute a contract of carriage or a contract for transportation
services for goods carried by sea. Section 129 does not contemplate
payments made for the lease of a ship.

Glossary of terms used in this Ruling

7. This Ruling uses terms that are commonplace in the shipping
trade. Although some of the terms are also used in other contexts, for
example, air transport, the definitions are limited to shipping. The
meaning given to the following terms has been obtained from various
shipping dictionaries," textbooks and maritime case law.

! Brodie, PR 1997, Dictionary of Shipping Terms, 3 edn, LLP; lvamy, ERH 1988,
Law Dictionary, Butterworths; Sullivan, E 1996, The Marine Encyclopaedic
Dictionary, 5th edn, LLP; Brown, RH 1989, Dictionary of Marine Insurance Terms
and Clauses, 5th edn, Witherby & Co Ltd; Nygh, P & Butt, P 1997, Australian Legal
Dictionary, Butterworths.
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8. ‘Bill of lading’ — is a document issued by a carrier by sea to a
shipper of goods acknowledging the receipt by the carrier on board a
named vessel (or for subsequent shipment on board) of the goods
described therein, and containing an undertaking to deliver the goods
at the place of delivery to the shipper or named consignee, or to his
order or assigns, subject to the terms and conditions set out in or
incorporated into the document. It represents the right to possession
of the goods and, therefore, if an ‘order’ bill, allows traders to deal
with the goods while they are at sea, the carrier automatically
attorning to the holder on the terms of the bill.? A bill of lading is also:

@) ordinarily prepared by the ‘shipper’ of goods or its
agent and presented to the carrier or its agent for
signing;

(b) signed by the master of the ship, but is frequently
signed by other persons to whom authority has been
granted to sign on behalf of the master or the
contracting carrier (including a charterer or its agent);

(©) evidence of, or constitutes, a contract of carriage
between the contracting carrier and ‘shipper’ or holder;

(d) usually an acknowledgment of the shipment of
specified goods and describes the apparent order and
condition of the goods and the date of shipment; and

(e) capable of being a document of title with endorsement
or delivery operating to effect a transfer of the title of
the goods described therein.

9. ‘Charterer’ —is the hirer of a ship from the owner or another
charterer either for a period of time or a voyage.

10. ‘Charterparty’ — is a generic term for the description of ‘time
charterparty’, ‘voyage charterparty’ and ‘demise (or bareboat)
charterparty’ contracts.

11. ‘C.I.LF.” — means ‘cost, insurance and freight'. It is a term
relating to the sale of goods for carriage by sea. The seller pays for all
costs of transit to the port of destination and arranges the
transportation of the goods. The insurance and shipping charges are
included in the price paid for the goods by the buyer. The goods are
placed at the buyer’s risk upon delivery of the shipping documents.

12. ‘Coasting trade’ — also referred to as ‘coastal trade’, is the
carriage of goods by a ship between ports in Australia. That is, goods
are loaded at one port in Australia and discharged at another port in
Australia (see definition of ‘coasting trade’ in section 7 of the
Navigation Act 1912).

% Cooke, J, Young, T, Taylor, A, Kimball, JD, Martowski, D & Lambert, L 2001,
Voyage Charters, 2" edn, LLP, paragraph 18.1 et seq.
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13. ‘Deadfreight’ — is ordinarily a liquidated amount of damages
payable under a ‘bill of lading’ or ‘voyage charterparty’ by the ‘shipper’
to the shipowner for providing less than the quantity of cargo agreed
to be carried under the contract of carriage.

14. ‘Demise (or bareboat) charterparty’ — under a ‘charterparty’
by demise the ship is hired to the ‘charterer’ for a period of time with
or without a master or crew. A charter without master and crew
(where the bare ship is transferred) is known as a ‘bareboat charter’.
Under a demise charter with master and crew the possession of the
ship and control of the master and crew are completely transferred to
the ‘charterer’.

15. ‘Demurrage’ — is ordinarily an amount of money paid as
liquidated damages to the shipowner by the ‘charterer’ or ‘shipper’ for
failing to complete loading and discharging within the time allowed
under a ‘voyage charterparty’ or ‘bill of lading’.

16. ‘Dispatch (or despatch) money’ —is an amount paid by the
shipowner or ‘charterer’ to the ‘shipper’ or voyage ‘charterer’ for
completing the loading and discharging before the time allowed under
the ‘bill of lading’ or ‘voyage charterparty’.

17. ‘F.0.B.” — means ‘free on board'. It is a term relating to the
sale of goods for carriage by sea. The buyer arranges the ship on
which the goods are to be carried. The seller puts the goods ‘on
board’ the ship (that is, over the ship’s rail) at his expense on account
of the buyer and procures a ‘bill of lading’ in the name of the buyer.
The seller is discharged from his obligation to deliver when the goods
pass over the ship’s rail at loading.

18. ‘Freight’ — is the fee payable to the carrier for the carriage of
goods under a ‘voyage charterparty’ or ‘bill of lading’.

19. ‘Hire’ —is a sum of money paid to the shipowner by a
‘charterer’ under a ‘time charterparty’ for the use of the vessel.

20. ‘Laytime’ — refers to the time granted free of charge to the
‘charterer’ or ‘shipper’ under a ‘voyage charterparty’ or ‘bill of lading’
for the loading and unloading of the cargo.

21. ‘Liner trade’ or ‘Liner Service’ — Is the service provided by a
shipping company whereby cargo-carrying ships are operated
between scheduled, advertised ports of loading and discharging on a
regular basis. The freight rates which are charged are based on the
shipping company’s tariff or, if the company is a member of a liner
conference, the tariff of that conference.

22. ‘Shipper’ —is the person who has entered into a contract of
carriage with the carrier or in whose name the goods are actually
delivered to the carrier. This is normally the exporter (seller) of goods
sold although under ‘F.O.B.’ contracts the buyer may assume the role
of shipper.?

% Ribble Navigation Company v. Hargreaves 17 CB 385.
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23. ‘Ship (to) or Shipped’ — means to put (goods) on board a ship.*

24, ‘Time charterparty’ — is the hiring of a ship from a shipowner
for a period of time. Here, the shipowner places his ship, with crew
and equipment, at the disposal of the ‘charterer’, for which the
‘charterer’ pays ‘hire’ money. The technical operation and navigation
of the ship remain the responsibility of the shipowner.

25. ‘Voyage charterparty’ — is a contract of carriage in which the
‘charterer’ pays ‘freight’ for the use of a ship’s cargo space for one or
more voyages.

Background
Liability under section 129 of the ITAA 1936

26. The taxable income determined under section 129 of the
ITAA 1936, on which a liability to pay income tax arises, is 5% of the
amount paid or payable in respect of the carriage of the items listed in
the section. Specifically, section 129 provides as follows:

Where a ship belonging to or chartered by a person whose principal
place of business is out of Australia carries passengers, livestock,
mails or goods shipped in Australia, 5% of the amount paid or
payable to him in respect of such carriage, whether that amount is
payable in or out of Australia, shall be deemed to be taxable income
derived by him in Australia. (Emphasis added).

27. It is to be noted from the outset that the tax raised under
Division 12 of Part Ill, of which section 129 is part, is meant to be a
simple tax. It is based on an arbitrary amount of profit made in
respect of the carriage of passengers, livestock, mails or goods
shipped in Australia by a shipowner or ‘charterer’. The arbitrary profit
is 5% of the gross amounts paid or payable in respect of such
carriage. The section is not concerned with the actual profit made on
such carriage or how that profit may be divided up among the various
parties involved with the carriage. In the generality of cases, the
section is not concerned with matters such as the form of the carriage
arrangement, the nature of the rights and obligations arising
thereunder or whether the payment for the carriage is due under the
‘bill of lading’ to the shipowner or to the ‘charterer’.

* Bowes v. Shand 2 App. Ca. 455.
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Shipping trade law & practice

28. Although section 129 is concerned with the consideration paid
or payable by passengers and shippers of livestock, mails or goods
embarking in Australia and not with the intricacies of the relationship
between shipowner, ‘charterer’ and ‘shipper’, an understanding of the
framework involved in the carriage of goods by sea will assist in
determining the scope of the section. The provisions have their
origins in the 19th Century legislation of Australian and New Zealand
colonies and it would be reasonable to assume that the legislature in
framing the predecessors to section 129 had in mind ordinary
maritime law and practice at the time.

29. The transportation of goods by sea is usually arranged by the
vendor or purchaser of goods depending on whether the sale is made
‘F.O.B., ‘C.L.F." or other bases. The nature and size of the cargo to be
carried also influence the contractual arrangements that the parties
choose to make. A ‘shipper’ of a small quantity of goods is likely to
reserve space on a ship that is in the ‘liner trade’ of carrying goods for
several ‘shippers’ between advertised routes around the world. This
normally occurs in the container trades where it is common practice
for liner shipping companies to operate in conferences. Here, in most
instances, the industry practice is for the individual conference
members to contract as carriers under ‘bills of lading’ issued by them
for goods shipped on the service.

30. By contrast, a ‘shipper’ of a large quantity of goods may
require the entire carrying capacity of a ship to carry goods to a
particular destination. In this case, the shipowner may charter the
ship to the ‘shipper’ for either a particular voyage or a specified period
of time. Here, the contractual arrangement normally takes the form of
a ‘voyage charterparty’ or ‘time charterparty’ respectively.

31. The characterisation given to the amount payable under each
of the contractual arrangements referred to above in relation to the
carriage of goods also differs. Under a ‘time charterparty’ ‘hire’ is
payable according to the amount of time the vessel is placed at the
disposal of the charterer. With ‘liner services’ and ‘voyage
charterparty’ ‘freight’ is payable for the carriage of the cargo.

32. The difference between ‘hire’ and ‘freight’ is also reflected in
the computation of the two. ‘Hire’ is computed by reference to the
carrying capacity of the ship. It is calculated on the basis of a fixed
sum per ton of the vessel deadweight for a specific period of time or
an amount per day. It is normally payable in advance at monthly or
semi-monthly intervals. Generally speaking, ‘freight’ is computed by
reference to the quantity of cargo carried. ‘Freight’ is normally
payable on delivery of the goods at the point of discharge unless the
agreement expressly provides otherwise.
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33. The commercial arrangements in the shipping trade are varied
and a ship, more often than not, is made the subject matter of several
‘charterparties’ in a chain. This often makes it difficult to identify the
nature and purpose of the arrangement and the relationship that
exists between the shipowner, ‘charterer’, sub-charterer and ‘shipper’.
It also raises the question as to which party, if any, in the chain is
liable under section 129.

34. When a ship is chartered the contractual relationship between
the shipowner, ‘charterer’ and ‘shipper’ is more complicated. In this
case, too, a ‘bill of lading’ is usually issued by or on behalf of the
shipowner as carrier. However, it may also be issued on behalf of the
‘charterer’ (as happens in the container trades) so as to constitute a
contract of carriage between the ‘charterer’ and the ‘shipper’. In the
circumstances there are two documents that appear to regulate the
relationship of the parties and the carriage — the charterparty and the
‘bill of lading’.

35. Special Rules have developed under both common law and
under international conventions ° governing the rights and obligations
of the carrier and the ‘shipper’. Some of these Rules have been
adopted by Australia and are contained in the Carriage of Goods by
Sea Act 1991. These Rules generally apply to the carriage of goods
by sea under a ‘bill of lading’ and are not applicable to
‘charterparties’. In other words, the relationship that exists between
shipowner and ‘charterer’ under a ‘charterparty’ is not affected.
However, the Hamburg Rules apply where a ‘bill of lading’ is issued
pursuant to a ‘charterparty’ and the holder of the bill is not the
‘charterer’. As standard ‘voyage charterparties’ and ‘time
charterparties’ normally contain a clause empowering the master of
the ship or his agent to issue ‘bills of lading’ on behalf of the
shipowner, it is often found that the shipowner is one of the carriers at
common law and for the purposes of these Rules.

Ruling

36. The provisions of section 129 are set out in full in paragraph 26.
In general terms, the section deems 5% of all amounts paid or payable
in respect of the carriage of passengers, livestock, mails or goods
‘shipped’ in Australia to be the taxable income derived by a shipowner
or ‘charterer’ in Australia. The section has the effect of calculating a
deemed taxable income and giving that taxable income a source in
Australia.

® Known as the Hague Rules 1924, the Hague/Visby Rules 1968 and the Hamburg
Rules 1978. Australia has adopted an amended version of the Hague Rules but at
the time of the issue of this Ruling had not adopted the Hamburg Rules.
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37. The amounts paid or payable referred to in the section are
amounts paid or payable under the particular contractual arrangement
used to carry passengers, livestock, mails or goods ‘shipped’ in
Australia. The carriage of goods by sea, for example, normally entails
carriage arrangements commonly known in the shipping industry as
‘bill of lading’, ‘voyage charterparty’ and ‘time charterparty’. In this
context, the section brings to account amounts payable by the
‘shipper’, to the class of persons mentioned in paragraph 1, in respect
of the shipment of its goods, livestock or mail from Australia and fares
payable by passengers embarking in Australia.

38. The amount paid or payable by way of ‘freight’ under a ‘bill of
lading’ and ‘voyage charterparty’ to the class of persons mentioned in
paragraph 1 by the ‘shipper’ under a ‘bill of lading’ or by the
‘charterer’ under a ‘voyage charterparty’ who is also the ‘shipper’ is to
be included in determining the taxable income under section 129 of
the ITAA 1936. ‘Freight’ payable in these circumstances under such
contracts of carriage is an amount paid or payable for the carriage of
goods. Amounts paid or payable for the carriage of the items listed in
section 129 clearly fall within the expression ‘amount paid or
payable ... in respect of such carriage’ appearing in the section
(see paragraphs 65 to 83 and Examples 1 & 2).

39. The carriage of goods by sea can also be undertaken under a
‘time charterparty’. This will normally occur where the ‘charterer’ under
a ‘time charterparty’ is also the ‘shipper’ (‘shipper charterer’) of the
goods shipped in Australia. In this context, the ship under a ‘time
charterparty’ serves the purpose of carrying the goods of the ‘shipper
charterer’. Thus ‘hire’ paid or payable under a ‘time charterparty’ in
these circumstances to the class of persons mentioned in paragraph 1
is also to be included in determining the taxable income under

section 129 of the ITAA 1936 (see paragraphs 65 to 72 & 84 to 94).
The amount of ‘hire’ to be brought to account under section 129 is the
amount that is attributable to the carriage of goods shipped in
Australia. From a practical point of view there may be several instances
where a time-chartered ship is not utilised to carry goods ‘shipped’ in
Australia. For example, in any income year, the ship may also carry
goods ‘shipped’ in other countries. In the circumstances, the ‘hire’ paid
in that income year by the ‘shipper charterer’ will need to be
apportioned (see paragraphs 95 & 96 and Example 4).

40. Where a ship is the subject matter of a chain of charterparties,
the amounts brought to account under section 129 are the amounts
paid or payable by the ‘shipper’ or ‘shipper charterer’, as the case
may be, of the goods ‘shipped’ in Australia to the immediate
‘charterer’ up the chain so long as that person’s principal place of
business is out of Australia. This person may be a ‘voyage charterer’
or a ‘time charterer’ (see paragraphs 58 to 61 and Example 3).
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41. Where:

@) a ‘shipper’ or ‘shipper charterer’ makes a payment of
‘freight’ or ‘hire’ for the carriage of his goods to a
resident of Australia whose principal place of business
is in Australia (Australian operator);

(b) the ship is obtained by the Australian operator under a
charterparty from a shipowner or charterer whose
principal place of business is out of Australia for an
amount of ‘freight’ or ‘hire’; and

(c) the Australian operator is not itself a ‘shipper’ or
‘shipper charterer’,

then:

Q) the amount paid by way of ‘freight’ or ‘hire’ to the
Australian operator falls outside the scope of section 129
because it is not a payment made to a person whose
principal place of business is out of Australia. However,
the liability to income tax of the Australian operator on
the amount in question will be determined under the
general assessment provisions of the Income Tax
Assessment Act 1997 (ITAA 1997); and

2 the amount paid by way of ‘freight’ or ‘hire’ by the
Australian operator to the shipowner or ‘charterer’ also
falls outside the scope of section 129 because it is not
considered to be an amount paid or payable in respect
of the carriage of the goods.

(See Example 5.)

42. Fares (also called passage money) paid or payable, to the
class of persons to whom this Ruling applies, for the carriage of
passengers embarking in Australia are to be included in determining
the taxable income under section 129.

43. The words ‘in respect of such carriage’ appearing in section 129
embrace any activity relating to carriage by sea of the items listed in
the section. In relation to the carriage of goods, for example, the
activities would include the loading of the goods at the port of shipment
and unloading at the port of discharge. In the light of the context in
which carriage by sea is undertaken, as explained in paragraph 52, the
following payments made by a ‘shipper’ or ‘shipper charterer’ in respect
of the carriage of its goods embarked in Australia are for the purposes
of section 129 to be treated as follows:

@) Amounts paid or payable by way of ‘demurrage’ on the
loading and unloading of the goods are to be included
in determining the taxable income under the section
(see paragraphs 97 to 101).
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(b) Amounts paid or payable by way of ‘deadfreight’ to the
extent that such payments constitute payments for not
providing a full cargo as required under a bill of lading
or voyage charterparty fall outside the scope of the
section (see paragraphs 102 to 105).

(© Payments for cleaning charges by a ‘shipper’ to a
shipowner by way of contribution or to reimburse the
shipowner for such expenditure are to be excluded in
determining the taxable income under the section (see
paragraphs 110 to 114).

44, The carriage of goods by sea also involves payments in the
nature of ‘dispatch moneys’ made by a shipowner or ‘charterer’ to a
‘shipper’ or ‘shipper charterer’. Such payments are to be deducted
from the amount that would otherwise be treated as the amount paid
or payable for the carriage of goods (see paragraphs 106 to 109).

45, Section 129 applies to amounts paid or payable in respect of the
carriage of goods etc. ‘shipped’ in Australia and discharged overseas as
well as ‘coasting trade’ where the ship is operated by a person whose
principal place of business is outside Australia. However, where, for
example, goods ‘shipped’ in Australia are transhipped by another ship
outside Australia, only the ‘freight’ applicable for shipping goods in
Australia to the point of transhipment overseas falls within the
provisions of section 129 (see paragraphs 62 to 64).

Date of effect

46. It is proposed that when the final Ruling is issued, it will apply
both before and after its date of issue. However, the Ruling will not
apply to taxpayers to the extent that it conflicts with the terms of
settlement of a dispute agreed to before the date of issue of the
Ruling (see paragraphs 21 and 22 of Taxation Ruling TR 92/20).

Explanation

The scope of and calculation of the deemed taxable income
under section 129 of the ITAA 1936

47. Unlike the ordinary assessment provisions of the ITAA 1997
which ascertain taxable income on an actual net income basis,

section 129 deems an arbitrary amount of profit to be the taxable income
of the shipowner or ‘charterer’ derived in Australia. That arbitrary amount
of profit is 5% of the gross amount paid or payable in respect of the
carriage of goods etc. ‘shipped’ in Australia. No deduction is allowed
under the ITAA 1936 or the ITAA 1997. In adopting this methodology,
the section resolves the practical problem of ascertaining the actual
profit made on, and the allocation of overheads attributable to, a
particular shipment of goods from Australia.



Draft Taxation Ruling

TR 2005/D16

FOI status: draft only —for comment Page 11 of 37

48. The nature and object of a predecessor to section 129 was
explained by the High Court in Union Steamship Co. of New Zealand
v. Federal Commissioner of Taxation where Knox CJ, Isaacs and
Starke JJ held that there was to be no deduction from the amount
liable to tax under the section for the dividends in question.®

49. At p. 215, Knox CJ said:

It is clear that the proportion of the gross receipts of the taxpayer on
which tax is made payable by this section is an arbitrary amount
which bears no necessary relation to the profits made by the
taxpayer on the transactions from which the gross receipts are
derived, and may be either greater or less than the amount of such
profits. The amount is the same whether such transactions result in
profits available for distribution to shareholders or in a loss.

50. At p. 219, Isaacs J said of the then 10%: ‘In the first place,
the sum in question is not a specific identifiable portion of the
receipts. It is merely a conceptual sum arrived at by an arbitrary
arithmetical process adopted for the very purpose of avoiding actual
operations’. And, at p. 220 Starke J said: ‘Itis an arbitrary method of
determining taxable income in certain cases, and renders inapplicable
the provisions of secs.14, 16 and 18 of the ITAA 1936'.

51. The application of the section is predicated on the existence of
several factors. In the first place, the section applies only to carriage
by sea. Section 129 does not deal with carriage by air. Nor is it
concerned with inland carriage. Thus, where goods are received at an
inland point and carried by road or rail to an Australian seaport, the
land part of the carriage is not governed by the section. Secondly, the
section applies to a particular class of persons (namely shipowners
and ‘charterers’) whose principal place of business is out of Australia.
Thirdly, the particular ship mentioned in the section must be carrying
the items listed in the section that are ‘shipped’ in Australia. Fourthly,
the section applies to an amount paid or payable in respect of the
carriage of the items in question on the particular ship. The third and
fourth factors suggest that the section is concerned with the particular
carriage of goods etc. by a particular ship and does not extend to
transactions or events before that carriage or transhipments after that
carriage (see paragraphs 59 to 60 and 64). Finally, it matters not
whether the amount is payable in or out of Australia. Some of these
factors are discussed in more detail below.

®The predecessor to section 129 considered by the High Court in Union Steamship
Co. of New Zealand v. Federal Commissioner of Taxation (1924) 35 CLR 209, was
section 22 of the Income Tax Assessment Act 1915-1918 under which 10% of the
gross receipts of the owner or charterer were subjected to tax. Under section 16 of
that Act, dividends paid by a company were an allowable deduction for the
purposes of ascertaining the taxable income of the company. The issue in the case
was whether such deductions were also allowable in determining the taxable
income under section 22.
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Carriage of goods by sea

52. The complexity and intricacies of the carriage of goods by sea
have already been alluded to under the heading ‘Shipping trade law
& practice’ (paragraphs 28 to 35). It is governed by trade customs
and also various national and international legislation and
conventions. The contractual arrangements are complex and for
financing, risk sharing and other reasons there has been a
proliferation of the use of multiple charterparties. The performance of
the carriage arrangement itself also involves several stages and
operations. The ship has to arrive at the place specified as the
loading point. The shipowner has to provide a seaworthy ship fit for
navigational purposes, properly manned and suitable to carry the
cargo put on board. The cargo needs to be loaded at the port of
shipment and unloaded at the port of discharge. The ship’s holds may
need to be cleaned immediately before the loading or after unloading
the cargo. The cargo needs to be properly stowed on the ship.
Arrangements need to be made with port authorities and port services
procured. And, the navigation of the ship and the voyage itself give
rise to further obligations concerning safe navigation and preserving
the cargo in good condition during transit. Thus any determination as
to the nature of payments made in respect of the carriage of goods
etc. will need to be made having regard to the above context.

Persons covered

53. The section applies to shipowners or ‘charterers’ whose
principal place of business is out of Australia. These, in the main,
would be non-resident shipping operators who ‘ship’ goods in
Australia. However, the section is equally applicable to a resident of
Australia that has its principal place of business out of Australia. The
words in the section ‘ship belonging to or chartered by’ clearly
envisage the carriage of goods by chartered and unchartered ships. A
shipowner, a voyage ‘charterer’, a time ‘charterer’ and demise
‘charterer’ engaged in shipping goods in Australia would thus fall
within the scope of the section. However, for the reasons explained in
paragraph 6 and in TR 2003/2 payments for the lease of a ship under
a ‘demise charterparty’ fall outside the scope of section 129.

54, The words ‘belonging to’ would also encompass the hirer of a
ship under a hire-purchase agreement engaged in shipping goods in
Australia. It is trite law that the meaning given to words depends on the
context in which they are used. Some case authorities’ have considered
that the words ‘belonging to’ should be given their natural meaning of
‘beneficial ownership’ and ‘absolute ownership’. However, these cases
can be distinguished on the basis that the context was different, one
involving the illegal seizure of chattels punishable by penalty and
imprisonment and the other the application of the law of fixtures.

! Myerson v. Collard (1918) 25 CLR 154; Melluish v. BMI (No. 3) Ltd [1995] 4 All ER 453.
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55. The context of section 129 suggests that a more liberal
meaning should be given to the words so as to encompass ships
under a hire-purchase agreement operated by a non-resident ‘to ship’
goods in Australia. In extending the application of the section to
‘charterers’ the policy of the text suggests that persons who operate
ships which are not owned by them fall within its provisions. The
provisions of section 129 would have an anomalous operation if ships
hired by means of a ‘charterparty’ fall within its provisions while ships
hired under a hire-purchase agreement are excluded.

56. It is of some significance that the predecessors to section 129
in the Income Tax Assessment Act 1915 and 1922 the word ‘owner’
was used and that this was changed to the current words of
‘belonging to’ in the ITAA 1936 by the Income Tax Assessment Bill
1935. This change in language suggests that the words ‘belonging to’
should be given an extended meaning to include ships hired under a
hire-purchase agreement rather than a restrictive one. For ease of
reference, the use of the words ‘owner’ or ‘shipowner’ in this Ruling
are to be read as encompassing the words ‘belonging to’.

57. A further indicator, for giving the words an extended meaning,
is the custom in the shipping trade to refer to the person who has
hired a ship from the owner as the ‘disponent owner’® in those cases
where that person in turn charters or hires the ship to another person.

Multiple charterparties

58. In the simple case of carriage of goods under a single carriage
arrangement involving a ‘voyage charterparty’ or a ‘time charterparty’
there is a direct link between the payments of ‘freight’ and ‘hire’ and the
carriage of goods under each arrangement. In both cases the shipowner
is the carrier and the ‘shipper’ is the ‘charterer’. However, where there is
a chain of charterparties interposed between the shipowner and the
‘shipper’, all of whom have their principal place of business out of
Australia, a question arises as to which party in the chain is liable and
what amounts should be assessed under section 129.

59. The practical outcome of having multiple charterparties is that
the profit made from the carriage of a particular shipment of goods is
shared, in varying degrees, by all the parties in the chain. However, the
object of the section in assessing an arbitrary amount of profit, on a
particular shipment of goods from Australia, is achieved if the last
‘charterer’ in the chain is assessed on the amount of ‘freight’ or ‘hire’
paid to him. From a commercial perspective, all the profits made in
respect of the carriage of a particular shipment of goods by the parties
up the chain (assuming they are all dealing at arm’s length and there
are no abnormal market conditions prevailing) would be reflected in the
amount that the last ‘charterer’ in the chain charges the ‘shipper’.

8 Defined in Dictionary of Shipping Terms by PR Brodie, see footnote 1, as a ‘Person
or company who controls the commercial operation of a ship, responsible for deciding
the ports of call and the cargoes to be carried. Very often, the disponent owner is a
shipping line which time charters a ship and issues its own liner bills of lading’.
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60. The above approach is supported by the use of the word ‘or’
in the phrase ‘ship belonging to or chartered by’ and the words

‘to him’ appearing in the section. They identify a singular payment to
one of those persons in respect of the carriage of goods etc. on a
ship which is operated by them either as owner or ‘charterer’ for their
own commercial benefit. It is customary in the industry to refer to the
person who benefits from such a carriage as the ‘freight beneficiary’.
Therefore, where a ship is the subject matter of a chain of
‘charterparties’ the section will apply to the last ‘charterer’ in the chain
whose principal place of business is out of Australia and who is paid
by the ‘shipper’ an amount of ‘freight’ or ‘hire’ in respect of the
carriage of goods ‘shipped’ in Australia. Adopting this approach
achieves tax symmetry with cases where goods are carried under a
single ‘voyage charterparty’ or ‘time charterparty’ arrangement.

61. It is also understood from the industry that ships involved in
international trade are, in the main, not operated by their owners. The
operator is several times removed from the owner. Ships used to
carry goods ‘shipped’ in Australia are normally the subject matter of a
chain of ‘charterparties’ and the last leg of that chain is commonly a
‘voyage charterparty’ between the ‘shipper’ and a ‘charterer’ as
operator whose principal place of business is out of Australia. In
these cases section 129 will apply to the ‘freight’ (and other amounts
discussed in this Ruling such as ‘demurrage’) earned by the
‘charterer’ and not to any other amounts earned by way of ‘freight’,
‘hire’ or other amounts up the chain. However, variations from this
carriage arrangement do occur and the identity of the person liable
and hence the amount to be assessed under the section will need to
be determined from the circumstances of each case.

Meaning of ‘shipped in Australia’

62. The section only applies to the carriage of goods that are
‘shipped’ in Australia. The expression ‘shipped in Australia’ means
that the goods are put on board a ship in Australia.? This forms the
factual basis upon which the deemed taxable income is given an
Australian source.

63. There is no provision made in section 129 as to where the
goods are to be discharged. This means that amounts paid to a
non-resident shipowner or ‘charterer’ engaged in ‘coasting trade’ or
the carriage of goods internationally fall within its provisions. The
section will also apply to those situations where, for example, a cruise
ship undertakes sightseeing voyages to observe whales in the
Southern Ocean and passengers board the ship in, say Hobart, and
disembark at the same port. Fares paid in respect of such sightseeing
tours also come within the provisions of section 129. The income from
‘coasting trade’ would normally have an Australian source and be
assessable in full under the general assessment provisions contained
in the ITAA 1997. As section 129 of the ITAA 1936 is the more

° Bowes v. Shand 2 App. Ca. 455.
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specific provision it prevails over the general provisions of the

ITAA 1997. However, income from ‘coasting trade’ derived by an
Australian resident whose principal place of business is in Australia is
still assessable under the general assessment provisions of the

ITAA 1997.

64. The combined effect of the references to ‘a ship’, ‘the ship’
and ‘shipped in Australia’ in section 129 or its accompanying
provisions in sections 130 and 135 of the ITAA 1936 is to restrict the
section to amounts paid in respect of the carriage of goods by the
particular ship that ‘shipped’ goods in Australia. The section does not
cover the case of transhipment. Thus, if ship A loaded goods in
Australia for delivery to Hong Kong and ship B then transhipped those
goods from Hong Kong to London the ‘freight’ charged on the second
leg would not be included in the section 129 deemed taxable income.
This issue was decided by the High Court in Ocean Steamship
Company Limited v. Federal Commissioner of Taxation.*®

The nature of payments falling within section 129

The meaning of the expression ‘amount paid or payable ... in
respect of such carriage’

65. The textual language of section 129 gives some guidance as
to the scope of payments falling within it. In the first place, the section
uses the general word ‘amount’ instead of the more restrictive words
‘freight’ for the carriage of goods, livestock or mail and ‘fares’ for the
carriage of passengers. If the section was to be restricted to ‘freight’
and fares one would have expected words like ‘freight’ and ‘fares’ or
‘amount paid for the carriage of goods etc.’ to have been used.

66. Secondly, an extended application of the section to other
payments is also evident from the use of the words ‘in respect of’
contained in the expression. The words ‘in respect of’ have been
judicially considered in several contexts and in the main have been
recognised as having a wide meaning.**

% Ocean Steamship Company Limited v. Federal Commissioner of Taxation (1918)
25 CLR 412.
! See cases referred to in footnotes 12 to 15.
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67. However, courts have also consistently maintained that the
words ‘in respect of gather meaning from the context in which they
appear. The context therefore may restrict the broad width to which
the words generally apply.'? In determining the width of the words
courts have also applied a number of tests as guidelines. For
instance, the High Court in Technical Products Pty Ltd v. State
Government Insurance Office (QId)*? said:

The words ‘in respect of have a very wide meaning. Indeed they
have a chameleon-like quality 