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Draft Taxation Ruling

Income tax: special income derived by a
complying superannuation fund, a
complying approved deposit fund or a
pooled superannuation trust in relation to
the year of income

L] This Ruling provides you with the following level of protection:

This publication is a draft for industry and professional comment. It
represents the Commissioner’s preliminary view about the way in which a
relevant taxation provision applies, or would apply to entities generally or to
a class of entities in relation to a particular scheme or a class of schemes.

You can rely on this publication (excluding appendices) to provide you with
protection from interest and penalties in the way explained below. If a
statement turns out to be incorrect and you under-pay your tax as a result,
you will not have to pay a penalty. Nor will you have to pay interest on the
under-payment provided you reasonably relied on the publication in good
faith. However, even if you don’t have to pay a penalty or interest, you will
have to pay the correct amount of tax provided we are not prevented from
doing so by a time limit imposed by the law.

What this Ruling is about

1. This Ruling explains what amounts are considered to be
‘special income’ under section 273 of the Income Tax Assessment
Act 1936 (ITAA 1936).

2. Section 273 applies to income derived by a complying
superannuation fund, a complying approved deposit fund (ADF) or a
pooled superannuation trust (PST). It covers private company
dividends, including income derived indirectly from a dividend and
non-share dividends, income from a non-arm’s length transaction,
income received from a trust in the capacity of beneficiary other than
by virtue of holding a fixed entitlement and non-arm’s length income
received from a trust in the capacity of beneficiary with a fixed
entitlement.

3. The Ruling sets out what amounts are indirectly derived from
a dividend and are therefore included within subsection 273(2) by
subsection 273(3). It also explains what is meant by a ‘non-share
dividend’ in subsection 273(9) and how these amounts are also
included within subsection 273(2). The Ruling clarifies the
circumstances in which the Commissioner will exercise the discretion
under subsection 273(2) to not treat a dividend as special income.
This involves an explanation of how the Commissioner will have
regard to the matters listed in paragraphs 273(2)(a) to (e) and what
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other matters the Commissioner will consider relevant under
paragraph 273(2)(f).

4. The Ruling also sets out the circumstances in which income
derived from a transaction is special income under subsection 273(4).

5. Finally, the Ruling explains which trust distributions are
special income under subsection 273(6) and the requirements for a
trust distribution to be special income under subsection 273(7).

6. All legislative references in this Ruling are to the ITAA 1936
unless otherwise indicated.

Previous Rulings

7. Draft Taxation Ruling TR 2000/D11 is withdrawn on and from
the issue date of this draft Ruling. To the extent that our views in that
Ruling still apply, they have been incorporated in this Ruling.

Ruling

8. Section 273 sets out four different types of special income.
These are:

° dividends paid by a private company, including income
derived indirectly from a dividend and non-share
dividends;

° income from a transaction where the parties are not

dealing at arm’s length;

. income received from a trust in the capacity of a
beneficiary other than by virtue of holding a fixed
entitlement; and

. non-arm’s length income received from a trust in the
capacity of a beneficiary holding a fixed entitlement.

9. In order for any amount to be included within special income it
must be income derived in a year of income by a complying
superannuation fund, a complying ADF or a PST in relation to a year
of income.

10. The word ‘income’ in section 273 is to be interpreted widely. It
can include both income according to ordinary concepts and amounts
included in assessable income under a statutory provision. This
means that franking credits and capital gains could be special income
if they satisfy the other requirements set out below.

11. The ‘income’ referred to in subsections 273(6) and 273(7),
which deal with trust distributions, is the amount included within
assessable income under Division 6 of Part IIl.
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12. An amount of income either has the character of being special
income or it does not. When an amount of income is special income,
the whole amount is special income. An amount of income that is
characterised as special income cannot be divided between an
amount that is special income and an amount that is not special
income. The amount of income that is special income is not only the
amount by which an amount of income is greater than the amount
that might have been derived if the parties had been dealing at arm’s
length, it is the whole amount of income derived.

Dividends paid by a private company

13. Subsection 273(2) provides that a dividend that is paid by a
private company to a complying superannuation fund, a complying
ADF or a PST is special income of the entity unless the
Commissioner is of the opinion that it would be reasonable not to
treat the dividend as special income, having regard to the matters
listed in subsection 273(2).

Self-assessment

14. This Ruling sets out the way in which the discretion in
subsection 273(2) will be exercised by the Commissioner. A trustee
may self-assess as to whether or not to treat a dividend as special
income by applying this Ruling to their particular circumstances. This
Ruling is not, however, the exercise of the Commissioner’s discretion.
If the trustee is uncertain as to whether or not the Commissioner will
exercise the discretion the trustee should seek clarification by
requesting a private ruling.

Income derived indirectly from a dividend

15. The application of subsection 273(2) is widened by

subsection 273(3). Subsection 273(3) deems that income that is
derived by the entity indirectly from a dividend paid by a private
company is a dividend paid to the entity by the company. This means
that private company dividends that are derived indirectly may also be
special income under subsection 273(2). A private company dividend
that is derived by a superannuation entity from an interposed entity is
indirectly derived from a dividend and will be special income unless
the Commissioner exercises the discretion in subsection 273(2).
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Non-share dividends

16. Subsection 273(9) also widens the scope of subsection 273(2). It
ensures that subsection 273(2) applies to distributions that are paid by a
private company that are not dividends but are non-share dividends as
that term is defined in section 974-120 of the Income Tax Assessment
Act 1997 (ITAA 1997). Non-share dividends are distributions to holders
of equity that are not dividends paid to shareholders.

Matters to be considered by the Commissioner

17. In order to decide whether the Commissioner will form the
opinion that it would be reasonable not to treat a dividend as special
income, the Commissioner will have regard to all of the matters in
paragraphs 273(2)(a) to (e) and any other matters that the
Commissioner considers relevant in accordance with

paragraph 273(2)(f). No one matter is determinative. The importance
attached to any particular matter may vary depending on the facts of
the case. While some matters may be unfavourable to the
Commissioner exercising the discretion, others may be favourable.

18. The Commissioner will form the opinion that it would be
reasonable not to treat the dividend as special income when the
dividends are derived on an arm’s length basis. The Commissioner
will consider paragraphs 273(2)(a) to (e) as matters that indicate
whether or not the dividends are derived on an arm’s length basis.
The Commissioner will consider a matter to be relevant under
paragraph 273(2)(f) if it indicates whether or not the dividends are
derived on an arm’s length basis.

19. Dividends are only derived on an arm’s length basis when the
shares are acquired, the investment is maintained, and the dividends
are paid on an arm’s length basis. If the shares are acquired at market
value, the private company is not involved in non-arm’s length dealings
and the rate of dividend is the same as the rate of dividend paid on
other shares in the company or is reasonable having regard to
commercial risk, and there are no other matters that the Commissioner
will consider relevant, the Commissioner will form the opinion that it
would be reasonable not to treat the dividend as special income.

20. The Commissioner will consider the matters listed in
subsection 273(2) in comparison to each other. In cases where the
dividend paid relates to a share which has a par value, the
Commissioner will compare the partly paid value of the share with the
paid-up value under paragraph (a). The cost of the shares considered
under paragraph (b) will be compared with the market value of the
shares at the time of acquisition, which is considered under
paragraph (a). The rate of dividend considered under paragraph (c) will
be compared to the cost of the shares under paragraph (b) and the
market value of the shares under paragraph (a). The rate of dividend
will also be compared to the rate of dividend paid on any other shares
in the company, which is considered under paragraph (d).
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Value of the shares

21. The Commissioner will, as required by paragraph 273(2)(a),
have regard to the value of the shares.

22. The market value of the shares at the time the superannuation
fund, ADF or PST acquires them will be compared to the cost of the
shares which is considered under paragraph 273(2)(b) (see
paragraphs 26 to 28).

23. The market value of the shares will also be compared to the
rate of dividend to determine whether the rate of the dividend is
greater than an arm’s length amount. This matter is considered under
paragraph 273(2)(c) (see paragraphs 29 to 35).

24, Where the shares of a company have a par value, the
Commissioner will consider under paragraph 273(2)(a) the paid-up
value of the shares. The paid-up value of the shares will be compared
with the partly paid value of the shares. The paid-up value of the
shares will also be compared with the paid-up value of shares held by
other shareholders of the private company. This will be a relevant
matter for the purposes of paragraph 273(2)(f).

25. If the shares in the private company are paid-up to different
extents, and there are no other matters that the Commissioner
considers relevant, the Commissioner will treat the dividend as
special income.

Cost of the shares

26. The Commissioner will, as required by paragraph 273(2)(b),
have regard to the cost to the superannuation fund, ADF or PST of
the shares.

27. The cost of the shares will have particular relevance in
comparison to the market value of the shares at the time of
acquisition.

28. If a superannuation fund, ADF or PST acquires shares in a
company for an amount less than the market value of those shares,
this will be a significant factor that will weigh heavily in favour of the
Commissioner not exercising the discretion. This will especially be the
case where other shareholders in the company paid market value for
their shares.

Rate of the dividend

29. The Commissioner will, as required by paragraph 273(2)(c),
have regard to the rate of the dividend paid to the superannuation
fund, ADF or PST by the private company on the shares.

30. The rate of dividend will be considered in comparison to the
cost of the shares which is considered under paragraph 273(2)(b). It
will also be compared to the market value of the shares under
paragraph 273(2)(a).
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31. The higher the rate of dividend expressed as a rate of return
on the investment, the more likely it is that the rate of dividend is not
an arm’s length rate. If the rate of dividend is not an arm’s length rate,
the private company dividend will be special income. The
Commissioner will take both the original cost of the shares and the
value of the shares into consideration when deciding whether the rate
of the dividend is excessive.

32. The Commissioner will also take into account whether the rate
of return is appropriate given the level of risk. Other commercial
factors may also be taken into account.

33. Another relevant factor may be the rate of dividend paid by
public companies in the same industry as the private company.

34. Where the shares in the private company are of different
classes, differing rates of dividend to shareholders will be an
unfavourable factor unless the rate of dividend reflects the level of
risk or other relevant commercial factors.

35. The rate of the dividend will also be compared to the rate of
any other dividends paid on other shares in the company in
accordance with paragraph 273(2)(d).

Whether a dividend is paid on any other shares in the company
and the rate of that dividend

36. The Commissioner will, as required by paragraph 273(2)(d),
have regard to whether the company has paid a dividend on other
shares in the company and, if so, the rate of that dividend.

37. If the rate of dividend paid to the superannuation fund, ADF or
PST for some or all of the shares it holds in a private company is
greater than the rate of dividend paid to other shareholders, this will
be a significant factor that will weigh heavily in favour of the
Commissioner not exercising the discretion.

38. If, however, the differing dividend rates reflect differing
underlying commercial risk, the comparative rates of dividends will be
a favourable factor towards the Commissioner exercising the
discretion.

Whether shares have been issued in satisfaction of a dividend
and the circumstances of issue

39. The Commissioner will, as required by paragraph 273(2)(e),
have regard to whether the shares have been issued in satisfaction of
a dividend and the circumstances of issue.

40. The Commissioner will not consider the income to be special
income just because shares have been issued in satisfaction of a
dividend. However, the circumstances of issue will be considered by
the Commissioner and may be an unfavourable factor towards the
Commissioner exercising the discretion.
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41. If the private company has issued bonus shares to all of its
shareholders on the same basis, the issue of bonus shares will be a
neutral factor towards the Commissioner exercising the discretion.

Other matters that the Commissioner considers relevant

42. The Commissioner will consider under paragraph 273(2)(f)
any other matters that are relevant to determining whether or not the
dividends are derived on an arm’s length basis.

43. The matters that the Commissioner may consider relevant
include:

o the extent to which members who are at arm’s length
to the private company have an interest in the
superannuation fund, ADF or PST;

o the relationship between the superannuation fund, ADF
or PST and the private company; and

o who the superannuation fund, ADF or PST acquires
the shares from.

44, The larger the interest that members who are at arm’s length
from the shareholders of the private company have in the
superannuation fund, ADF or PST, the more likely it is that the
Commissioner will form the opinion that it would be reasonable not to
treat the dividends as special income.

45. The relationship between the superannuation fund, ADF or
PST and the company may include any association between any of
the members of the superannuation entity and any shareholder or
director of the company. Any such relationship may indicate that the
superannuation fund, ADF or PST are not at arm’s length from the
private company and for that reason will be an unfavourable factor
towards the Commissioner exercising the discretion. If the
relationship between the superannuation fund, ADF or PST and the
company is at arm’s length this will be a favourable factor towards the
Commissioner exercising the discretion.

46. If the entity from which the superannuation fund, ADF or PST
acquires the shares is associated to the superannuation fund, ADF or
PST, this will be an unfavourable factor towards the Commissioner
exercising the discretion.

Income from a transaction where the parties are not dealing at
arm’s length

47. There are three requirements that must be satisfied in order for
an amount of income to be special income under subsection 273(4):

. there must be a transaction;

o the parties to the transaction must not have been
dealing with each other at arm’s length; and
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. the income derived from the transaction must be
greater than the income that might have been
expected if the parties were dealing with each other at
arm’s length.

48. The types of transactions that subsection 273(4) can apply to
include interest on loans, rent from property, and profit on sale of
assets. Capital gains that are assessable income may be included as
special income under subsection 273(4). Franking credits on a
dividend may be included as special income under subsection 273(4).

49. The subsection does not apply to private company dividends
or trust distributions.

Transaction

50. The word ‘transaction’, for the purposes of subsection 273(4),
is defined in subsection 273(5) to include a series of transactions.
This means that the Commissioner, when deciding whether or not the
parties were dealing at arm’s length in relation to a series of
transactions, will consider all of the transactions in that series. A
series of transactions is a number of transactions linked together to
obtain a definite objective.

51. This aside, the word ‘transaction’ should be interpreted in
accordance with its ordinary meaning and the context of the section.
A series of transactions for the purposes of section 273 must involve
dealing between at least two parties.

Not dealing with each other at arm’s length

52. The Commissioner considers that parties are dealing with
each other at arm’s length in relation to a transaction if the
independent minds and wills of the parties are applied to the
transaction and their dealing is a matter of real bargaining. If this is
not the case, the Commissioner will consider that the parties are not
dealing with each at arm’s length in relation to the transaction.

53. If the relationship of the parties is such that one party has the
ability to influence or control the other, then this will suggest that the
parties may not be dealing at arm’s length, but it will not be
determinative.

54. Parties that are not at arm’s length can deal with each other at
arm’s length in relation to a transaction and parties that are at arm’s
length can deal with each other in a way that is not at arm’s length.
An amount of income can only be special income under

subsection 273(4) if, in relation to the particular transaction, the
parties are not dealing with each other at arm’s length.
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The amount of income derived from the transaction

55. The final requirement for an amount of income to be special
income under subsection 273(4) is that the amount of income derived
from the transaction must be greater than the amount of income that
might have been expected if the parties were dealing with each other
at arm’s length in relation to the transaction.

56. This is a question of fact. When considering this issue, the
Commissioner will take into account all relevant matters. The
commercial risk that the superannuation entity is exposed to will be a
relevant matter.

Franking credits

57. A franking credit on a private company dividend may be
special income under subsection 273(4). If a private company
dividend derived by a superannuation entity is special income under
subsection 273(2) and is franked, the franking credit needs to be
considered under subsection 273(4). The franking credit will be
special income under subsection 273(4) if it is derived from a
transaction or series of transactions the parties to which were not
dealing with each other at arm’s length and the amount of income
derived from the transaction or series of transactions is greater than
the amount of income that might have been expected to have been
derived if the parties had been dealing with each other at arm’s length
in relation to the transaction or series of transactions.

Trust distributions not arising from a fixed entitlement

58. If a complying superannuation fund, complying ADF or PST
derives income from a trust by way of the trustee or any other person
exercising a discretion the income distributed will be special income
under subsection 273(6).

Trust distributions arising from a fixed entitlement

59. A trust distribution to a complying superannuation fund,
complying ADF or PST will fall within subsection 273(7) rather than
subsection 273(6) if the entity’s entitlement to the distribution does
not depend upon the exercise of the trustee’s or any other person’s
discretion.

60. A trust distribution arising from a fixed entitlement will only be
special income if three conditions are met:

o the entity must have acquired the fixed entitlement
under an arrangement or the income must have been
derived under an arrangement;

o some or all of the parties to the arrangement must not
have been dealing with each other at arm’s length; and
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° the amount of the distribution must be greater than the
amount of income that might have been expected if the
parties had been dealing with each other at arm’s length.

Arrangement

61. The word ‘arrangement’ is defined for the purposes of
subsection 273(7) in subsection 273(8). The definition is very broad,
including any agreement, arrangement, understanding, promise or
undertaking, whether express or implied and whether or not
enforceable. It also includes any scheme, plan, proposal, action,
course of action or course of conduct. It follows that to acquire a fixed
entitlement to the income of a trust or to derive income from a trust
will involve an arrangement. More than two parties may be involved in
the arrangement.

Not dealing with each other at arm’s length

62. Some or all of the parties to the arrangement must not have
been dealing with each other at arm’s length. Subsection 273(7) does
not require that all persons who have entitiements to the trust were
not dealing at arm’s length. Nor does it require that all members of
the superannuation entity benefit from the arrangement.

63. When considering whether some or all of the parties to the
arrangement were dealing with each other at arm’s length, the
Commissioner will adopt an approach similar to that set out in
paragraphs 52 to 54 of this Ruling. The only differences are that
subsection 273(7) applies to an arrangement rather than a
transaction and only requires that some of the parties to that
arrangement are not dealing with each other at arm’s length.

The amount of income derived from the trust

64. The final requirement for an amount of income to be special
income under subsection 273(7) is that the amount of income derived
from the arrangement must be greater than the amount of income
that might have been expected if the parties were dealing with each
other at arm’s length in relation to the arrangement.

65. When considering whether the income derived from the
arrangement is greater than the income that might have been
expected if the parties were dealing with each other at arm’s length,
the Commissioner will adopt an approach similar to that set out in
paragraphs 55 and 56 of this Ruling.
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Date of effect

66. It is proposed that when the final Ruling is issued, it will apply
both before and after its date of issue. However, the final Ruling will
not apply to taxpayers to the extent that it conflicts with the terms of
settlement of a dispute agreed to before the date of issue of the final
Ruling (see paragraphs 21 and 22 of Taxation Ruling TR 92/20).

Commissioner of Taxation
25 January 2005
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Appendix 1 — Explanation

L] This Appendix is provided as information to help you
understand how the Commissioner’s preliminary view has been
reached. It does not form part of the proposed binding public ruling.

In finalising this ruling, consideration will be given as to whether
the examples contained in this Appendix can be located in the
Ruling section.

Legislative background

67. Section 273 describes the same class of income as was
excluded from the income exemption which used to apply to
complying superannuation funds. The relevant provisions were
sections 23FC and 23FD. These two sections were inserted by the
Taxation Laws Amendment Act (No. 4) 1987 with effect from

18 December 1987. Sections 23FC and 23FD were substantially
equivalent to the earlier subsections 23F(16) to (18). These
provisions were originally inserted by the Income Tax and Social
Services Contribution Assessment Act (No. 3) 1964.

68. Section 273 was inserted by the Taxation Laws Amendment
Act (No. 2) 1989 with effect from 30 June 1989. It was amended to
include subsections 273(6), 273(7) and 273(8) by the Superannuation
Laws Amendment Act (No. 2) 1999 with effect from 16 July 1999.
These sections were inserted to tighten subsection 273(4) to close a
loophole which allowed certain distributions of trust income to
superannuation entities made under non-arm’s length arrangements
to be taxed at the concessional rate of 15%."

69. The special component of the taxable income of a complying
superannuation fund, a complying ADF or a PST is the amount (if
any) remaining after deducting from the special income:

a) any allowable deductions that relate exclusively to the
special income; and

b) so much of any other allowable deductions as, in the
opinion of the Commissioner, may appropriately be
related to the special income.

70. Sections 26, 27 and 28 of the Income Tax Rates Act 1986
apply the tax rate of 47% to the special component of taxable income.

71. Any amount of normal assessable income that is derived by a
complying superannuation fund or a PST from segregated current
pension assets or is attributable to current pension liabilities is
exempt from tax. The definition of ‘normal assessable income’ in
section 267 specifically excludes special income. Special income that
is derived by a complying superannuation fund or a PST from
segregated current pension assets or is attributable to current
pension liabilities will be taxed at the rate of 47%.

! Paragraph 2.2 of the Explanatory Memorandum to the Superannuation Laws
Amendment Bill (No. 2) 1999.
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‘Income’

72. The Commissioner’s interpretation of ‘income’ for the
purposes of section 273 accords with the object and intent of the
provision as set out in the Explanatory Memorandum for the
Superannuation Legislation Amendment Bill (No. 2) 1999, which
introduced subsections 273(6), (7) and (8). It states that:

Section 273 is designed to prevent income from being unduly
diverted into superannuation entities as a means of sheltering that
income from the normal rates of tax applying to other entities,
particularly the marginal rates applying to individual taxpayers.

73. There is no obvious reason why assessable income that is not
ordinary income would have been excluded from this anti-avoidance
measure. The section attempts to prevent taxpayers from avoiding
normal rates of tax, particularly individual marginal tax rates, through
the use of a superannuation entity. Any type of assessable income
could be sheltered from marginal rates of tax by the use of a
superannuation entity just as ordinary income could be.

74. There is no indication in the Explanatory Memorandum to the
Income Tax and Social Services Contribution Assessment Bill (No. 3)
1964, the Explanatory Memorandum to the Taxation Laws
Amendment Bill (No. 6) 1988, or in the Explanatory Memorandum to
the Superannuation Laws Amendment Bill (No. 2) 1999 that special
income does not include statutory income.

75. Section 273 is one example of a provision where the term
‘income’ is used broadly to cover both ordinary income and amounts
that become income under a statutory provision. Another example is
the definition of ‘foreign income’ in subsection 6AB(1). As stated in
Taxation Ruling TR 2005/2, the word ‘income’ in the definition of
‘foreign income’ in subsection 6AB(1) can include both income
according to ordinary concepts and amounts included in assessable
income under a statutory provision.?

76. Taxation Ruling TR 2005/2 explains that this interpretation is
also in line with the object and intent of the provision.? It provides
section 23L as another example of a provision where the word
‘income’ must be interpreted to include both ordinary income and
statutory income because it applies exclusively to fringe benefits
which are statutory income.* The Ruling states:

The term ‘income’ in this context must refer to statutory income if the
provision is to have any practical application.5

Section 23L would have no practical application if the term ‘income’ in
that section is interpreted to refer only to ordinary income and not
statutory income.

2 Paragraph 5.
3 Paragraph 9.
* Paragraph 10.
® Paragraph 10.
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77. Section 273 would also lack the practical application that its
words clearly demonstrate that it is intended to have if the word
‘income’ is interpreted to include only ordinary income. If the word
‘income’ in subsection 273(1) was only to include ordinary income
and not statutory income, the whole section could only apply to
ordinary income. This is because subsection 273(1) provides that
section 273 only applies to ‘income’.

78. The words of section 273 clearly demonstrate that it is
intended to apply to dividends in subsection 273(2), income from
non-arm’s length transactions in subsection 273(4) and trust income
in subsections 273(6) and (7). Trust income and dividends are
amounts included in assessable income under statutory provisions. In
some circumstances they may be ordinary income. If section 273 only
applies to dividends and trust income that is ordinary income it would
lack the practical application it is clearly intended to have.

79. The assessable income derived from a non-arm’s length
transaction would often be a capital gain. The practical application of
subsection 273(4) would be limited if it does not apply to capital
gains.

80. In addition, there is authority for the proposition that for the
purposes of applying section 273 to trust income, the phrase ‘income
derived by a superannuation fund’ refers to a share of the ‘net
income’ of the trust. In AAT Case 9221° the Tribunal interpreted that
phrase as it appeared in former subsections 23F(18) and 23FC(4),
which are substantially equivalent to subsection 273(4). The Tribunal
stated:

While the Act provides no definition of the word income, the Tribunal
is of the opinion that the term should be considered in the context of
the precise legislation being reviewed. Subsections 23F(18) and
23FC(4) refer to ‘income derived by a superannuation fund’. As the
income in question concerns distributions from a trust it is
appropriate to turn to Div 6 of the Act which refers to Trust Income.
Subsection 97(1) makes it quite clear that a beneficiary of the kind
now being considered shall include as assessable income that
relevant share of net income. Net income is defined in subs 95(1) ...
It is the conclusion of the Tribunal that the phrase ‘income derived by
a superannuation fund’, in the context of benefitin9 from a trust
arrangement relates to a share of the net income.

81. This conclusion is significant because it means that the word
‘income’ in subsections 273(6) and (7) refers to the share of ‘net
income’ included in assessable income under subsection 97(1). Since
the Tribunal interprets the word ‘income’ in the context of trust income
as referring to the amount that is included within assessable income
under a statutory provision, this adds support to the view that the
word ‘income’ for the purposes of section 273 should be interpreted
as referring to both ordinary income and amounts included within
assessable income under a statutory provision.

® 94 ATC 130; (1993) 27 ATR 1117.
794 ATC 130 at 135; (1993) 27 ATR 1117 at 1124.
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82. ‘Income’ for the purposes of section 273 should be interpreted
to include ordinary income and amounts included within assessable
income under a statutory provision. This interpretation accords with
the object and intent of the provision as evident in the words of the
section and the Explanatory Memorandum, AAT Case 9221 and
Taxation Ruling TR 2005/2.

The entire amount of income is special income

83. Section 273 characterises certain amounts of income as
special income. The words of the section indicate that once the
conditions are met and an amount is characterised as special income,
that characterisation applies to the entire amount.

Dividends paid by a private company
Self-assessment

84. Section 14ZAAD of the Taxation Administration Act 1953
(TAA 1953) permits a public ruling on the way in which a tax law
applies to be a ruling on the way in which a discretion of the
Commissioner under that law would be exercised. The part of this
Ruling that clarifies the circumstances in which the Commissioner will
exercise the discretion under subsection 273(2) is in accordance with
section 14ZAAD of the TAA 1953.

Non-share dividends

85. Subsection 273(9) expands the scope of subsection 273(2) so
that it applies to non-share dividends. Paragraph 273(9)(a) provides
that section 273 applies to a non-share equity interest in the same way
as it applies to a share, paragraph 273(9)(b) provides that section 273
applies to an equity holder in the same way as it applies to a
shareholder, and paragraph 273(9)(c) provides that section 273 applies
to a non-share dividend in the same way as it applies to a dividend.

86. The definitions of a ‘non-share equity interest’, an ‘equity
holder’, and a ‘non-share dividend’ in subsection 6(1) all refer to
subsection 995-1(1) of the ITAA 1997. Subsection 995-1(1) of the
ITAA 1997 states that a ‘non-share equity interest’ in a company
means an equity interest in the company that is not solely a share. It
also states that an ‘equity holder’ in a company means an entity that
holds an equity interest in the company.

87. The definition of a ‘non-share dividend’ in subsection 995-1(1)
of the ITAA 1997 refers to section 974-120 of the ITAA 1997.

Section 974-120 of the ITAA 1997 defines a ‘non-share dividend'’ in
relation to a ‘non-share distribution’. Section 974-115 of the

ITAA 1997 states that a ‘non-share distribution’ occurs if a taxpayer
holds a non-share equity interest in a company and the company
distributes money or property to the taxpayer or credits an amount to
the taxpayer as the holder of that interest.
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88. All ‘non-share distributions’ are ‘non-share dividends’ except
to the extent to which the company debits the distribution against the
company’s non-share capital account or the company’s share capital
account.® A non-share capital account is the account that a company
has under section 164-10 of the ITAA 1997 if the company issues a
non-share equity interest in the company on or after 1 July 2001, or
the company has issued a non-share equity interest in the company
before 1 July 2001 that is still in existence on 1 July 2001.

Matters to be considered by the Commissioner

89. It is the Commissioner’s opinion that it would be reasonable
not to treat the dividend as special income in accordance with
subsection 273(2) when the dividend is derived at arm’s length. This
view is supported by the Explanatory Memorandum to the
Superannuation Legislation Amendment Bill (No. 2) 1999 which
introduced subsections 273(6) to (8):

The assessable income that is included in the special component is
termed special income and is income derived from certain types of
non-arms length transactions (including the payment of certain
private company dividends) that fall within the provisions of

section 273 of the ITAA 1936.

The Explanatory Memorandum states that special income is income
derived from certain types of non-arm’s length transactions including
the payment of certain private company dividends. The private
company dividends that are to be included within subsection 273(2)
are intended to be non-arm’s length.

90. Section 273 is only aimed at income which is unduly diverted
into superannuation entities as a means of sheltering that income
from the normal rates of tax.’ It is not aimed at income which is
derived from a genuine investment made on an arm’s length basis.

91. If subsection 273(2) is not interpreted as implicitly requiring an
assessment of whether or not the income was derived on an arm’s
length basis then the Commissioner has no basis for determining
when it would be reasonable to not treat a dividend as special
income. In addition the matters listed in paragraphs 273(2)(a) to (e)
would be meaningless and it would be impossible to determine what
is relevant under paragraph 273(2)(f).

92. It is the Commissioner’s opinion that the matters listed in
subsection 273(2) are matters that indicate whether or not the dividends
are derived on an arm'’s length basis. The Commissioner will consider
that a matter is relevant under paragraph 273(2)(f) if it indicates whether
or not the dividends are derived on an arm’s length basis.

8 Section 974-120 of the ITAA 1997.
° See paragraph 72.
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93. There is little judicial guidance on how the Commissioner
should exercise the discretion in subsection 273(2) and how the
Commissioner should have regard to the matters listed in
paragraphs 273(2)(a) to (f).

94.  Similar provisions to section 273 have existed since 1964.™
Former subsections 23F(16) to (18) used almost the same words as
subsections 273(1) to (4). The main difference is that, while

section 273 categorises certain amounts as special income in order to
apply a higher rate of tax, subsections 23F(16) to (18) excluded
certain private company dividends and certain income from non-arm’s
length transactions from the exemption from income tax that
superannuation funds enjoyed prior to 1 July 1988.

95. Subsections 23F(16) and (18), especially subsection 23F(16),
which is virtually equivalent to subsection 273(2), were the subject of
several Taxation Board of Review (Board of Review) decisions. Since
subsection 273(2) is in the same terms as former subsection 23F(16),
the principles to be drawn from those cases remain relevant in
interpreting the current provisions.

Value of the shares

96. Paragraph 23F(16)(a) and paragraph 273(2)(a) originally
referred to the ‘paid-up value of the shares’. Paragraph 273(2)(a) now
refers to the ‘value of the shares’. This amendment was made by the
Taxation Laws Amendment (Company Law Review) Act 1998 with
effect from 1 July 1998. The amendment applies to things done on or
after 111July 1998 where the relevant company has shares with no par
value.

97. The Commissioner will consider the paid-up value of shares
issued to superannuation entities which invest in private companies
that issue shares with a par value. This will only occur in rare
circumstances.

98. In the ordinary course of events the paragraph now obliges
the Commissioner to consider the ‘value of the shares’. The
Commissioner will interpret this to mean that the Commissioner must
have regard to the market value of the shares. This becomes
especially relevant in comparison to the cost of the shares considered
under paragraph 273(2)(b) and the rate of dividend considered under
paragraph 273(2)(c).

% See Legislative background.
" See history note to subsection 273(2) in Australian Tax Legislation 2005,
Thompson ATP, Sydney.
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Cost of the shares

99. In many of the cases before the Board of Review, the Board
based their decision that the dividends were exempt on the fact that
the shares were acquired for less than fair value.' In the earlier cases,
especially Case A38,"® Case A39," and Case A40," the Board of
Review read paragraphs 23F(16)(a) and (b) together and decided that
since the cost of the shares in all these cases was far less than the
value of the shares, the dividend received from the shares was special
income. Paragraphs 23F(16)(a) and (b) are largely similar to
paragraphs 273(2)(a) and (b).

100. The interpretation of paragraphs 23F(16)(a) and (b) adopted

in these earlier Board of Review cases was challenged by the
taxpayer in Case B40."® In Case B40 it was argued that the cost of
the shares could not be compared with the market value of the shares
at the time of acquisition. The Board of Review rejected this
argument, unanimously holding that it would not be reasonable to
exempt the dividend from income tax having regard to the price at
which the fund obtained the shares compared with their fair value.
This decision was based on an interpretation of both paragraphs (a)
and (b), which understands either both of those paragraphs or at least
paragraph (b) to require the Commissioner to compare the cost of the
shares with their value."” All of the members of the Board of Review
decided that even if paragraphs (a) and (b) could not be interpreted in
this way, a comparison between the cost of the shares and their value
is a relevant matter under paragraph (f)."®

101. In accordance with these Board of Review cases and the
reasoning found therein, the Commissioner will compare the cost of
the shares with the market value of the shares at the time of
acquisition. If the market value of the shares at the time of acquisition
exceeds the cost of the shares, this will be a significant factor that will
weigh heavily in favour of the Commissioner treating any dividends as
special income.

'2 Case A38 69 ATC 225 at 226; Case A39 69 ATC 227 at 228; Case A40 69 ATC 229
at 232-233; Case B1570 ATC 61 at 64; Case B40 70 ATC 202 at 204, 205, 207.

'3 69 ATC 225 at 226.

'* 69 ATC 227 at 228.

'°69 ATC 229 at 233.

'°70 ATC 202.

v Compare for example the judgment of Member Dempsey at 70 ATC 202 at 206-7,
with the judgment of Chairman Dubout 70 ATC 202 at 203.

'8 70 ATC 202 at 203-4, per Chairman Dubout; at 205 per Member Thompson; at 207
per Member Dempsey.
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Rate of the dividend

102. In order to properly assess whether the rate of dividend is an
arm’s length rate, the Commissioner must compare the rate of
dividend with both the cost of the shares and the value of the shares.
This is because the cost of the shares may be misleading in some
circumstances. These circumstances include when a share is owned
for a long time and the value of the shares have increased
substantially, or when the value of the shares increase substantially
for some other commercial reason. For these reasons it may be
necessary to compare the rate of dividend with both the cost of the
shares and the value of the shares.

103. ltis not possible to provide a set formula for determining a
rate of dividend which, if exceeded, will result in the Commissioner
treating the dividend as special income. Such a formula could not
account for all of the variables that the Commissioner is required to
consider. The higher the rate of the dividend expressed as a rate of
return on the investment the more likely that the private company
dividend was not derived on an arm’s length basis. It is therefore
more likely that the dividend will be special income.

104. One of the variables that the Commissioner may take into
consideration is the level of risk. This may be relevant because the
higher the level of risk the more likely it is that a high rate of dividend
is the result of market forces.

105. The rate of dividend paid by public companies in the same
industry may be useful because this will indicate what the rate of
dividend paid by the private company would be if the parties were
dealing at arm’s length.

Other matters that the Commissioner considers relevant

106. The matters that the Commissioner will consider relevant
under paragraph 273(2)(f) are explained at paragraphs 89-92.

107. The taxpayer in Case E56'° submitted that
paragraphs 23F(16)(a) to (e):

... dealt only with matters pertaining to investment, and cl. (f), in spite
of its wide terms, should be restricted to an investigation of the
‘circumstances which throw light on the conduct of the fund in its role
as an investor’.%

1973 ATC 442.
2073 ATC 442 at 445-446.
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Although the members of the Board of Review were ‘much attracted’
to this submission,?' they observed that the Board of Review had
considered paragraph 23F(16)(f) on previous occasions and that a
wide interpretation had been consistently adopted.?” The Board of
Review adopted this interpretation, deciding that paragraph 23F(16)(f)
should be interpreted broadly.?

108. Member Thompson’s wide interpretation of paragraph 23F(16)(f)
in Case B40 is a good example of one of the previous occasions when
the Board of Review had adopted this interpretation. He states:

Learned Counsel for the taxpayer frankly conceded that para. (f)
could not be construed ejusdem generis with the preceding
paras. (a) to (e) of sec. 23F(16). It seems to me, therefore, that
para. (f) casts a wide net, and catches all relevant matters.?*

109. Accordingly, the Commissioner is of the opinion that
paragraph 273(2)(f) requires the Commissioner to consider all
relevant matters.

110. One of these matters is the extent to which the fund is being
maintained for employees who are at arm’s length from the
shareholders of the company. The Commissioner considers this to be a
relevant matter because it indicates the extent to which the dividends
are derived on an arm’s length basis. In addition, several Board of
Review cases have regarded this to be a relevant matter that the
Commissioner should consider under paragraph 23F(16)(f).%° In most
of these cases the fact that the membership of the fund was limited to
shareholders of the company weighed in favour of the Board of Review
holding that it was reasonable for the Commissioner to treat the
dividend as special income.?® In Case A40,>” however, it was
favourable to the taxpayer that all employees, whether shareholders or
not, were members of the fund. Either way, the Commissioner will
consider this as a relevant matter under paragraph 273(2)(f).

2173 ATC 442 at 446,

2273 ATC 442 at 446. The Board of Review quoted the following cases as examples
of previous occasions when the Board of Review had adopted a wide interpretation
of paragraph 23F(16)(f); Case A38 69 ATC 225; Case A39 69 ATC 227; Case 40
69 ATC 229; Case A41 69 ATC 233; Case B1570 ATC 61; Case B40 70 ATC 202.

273 ATC 442 at 446,

2470 ATC 202 at 205. See also the more extensive comments made by Member
Fairleigh QC in Case M63 80 ATC 440 at 447-449.

% Case A38 69 ATC 225 at 226; Case A39 69 ATC 227 at 229; Case A40 69 ATC
229 at 233; Case A41 69 ATC 233 at 235; Case B1570 ATC 61 at 64; Case M63
80 ATC 440 at 446.

% Case A39 69 ATC 227 at 229; Case A41 69 ATC 233 at 235; Case B15 70 ATC 61
at 64; Case M63 80 ATC 440 at 446.

21 69 ATC 229 at 233. (In Case A38 69 ATC 225 at 226 the fact that the
shareholder/directors of the private company were the sole members of the fund
was a neutral matter because they were virtually the only permanent employees of
the company.)
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111. The relationship between the superannuation fund, ADF or PST
and the private company is also a relevant matter that the Commissioner
may consider under paragraph 273(2)(f) because it indicates the extent
to which the dividends derived by the superannuation fund, ADF or PST
are derived on an arm’s length basis.

112. The identity of the entity from which the superannuation fund,
ADF or PST acquires the shares is also a relevant matter that the
Commissioner may consider under paragraph 273(2)(f) because it
indicates the extent to which the dividends derived by the
superannuation fund, ADF or PST are derived on an arm’s length basis.

Example 1
The facts

113. A private company, Maz Pty Ltd, is in the biotechnological
industry and has two shareholders. Both of the shareholders are self
managed superannuation funds. The Tifco Superannuation Fund has
two members, Tiffany and Colin. The Jubri Superannuation Fund has
two members, Judy and Brian. Each self managed superannuation
fund has acquired 500,000 shares at $1.00 a share. The market value
of each share in Maz Pty Ltd is $1.00.

114. Brian and Tiffany are employees of Maz Pty Ltd. Judy and
Colin are directors of Maz Pty Ltd. All employees and directors are
paid a salary at the market rate. The Tifco Superannuation Fund
owns the business premises from which Maz Pty Ltd runs its
business. The Tifco Superannuation Fund leases the business
premises to Maz Pty Ltd at a market rate. The business premises is
less than 5% of the Tifco Superannuation Fund'’s total assets. Judy’s
father, Jose, loans money to Maz Pty Ltd at a market interest rate and
on bona fide commercial terms.

115. Maz Pty Ltd makes a biotechnological breakthrough and
thereby makes large profits. It pays the same amount of dividends to
both the Tifco Superannuation Fund and the Jubri Superannuation
Fund. The dividends paid by Maz Pty Ltd are larger than dividends
paid by public companies in the biotechnological industry. They are a
reflection of the large profits made by the private company as a result
of the biotechnological breakthrough.

Consideration of the matters under subsection 273(2)

116. The members of the Tifco Superannuation Fund and the Jubri
Superannuation Fund are employees and directors of Maz Pty Ltd.
The relationship between the funds and the private company is not at
arm’s length. This is an unfavourable factor that will be considered
under paragraph 273(2)(f) and will weigh in favour of the
Commissioner not exercising the discretion in subsection 273(2) to
exclude the private company dividend from being treated as special
income.
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117. The matter to be considered under paragraph 273(2)(e) is not
relevant as there is nothing to consider under it.

118. The cost of the shares is the market value. This fact is
relevant under paragraphs 273(2)(a) and (b). This is a favourable
factor that will weigh in favour of the Commissioner exercising the
discretion.

119. In addition, the rate of dividend paid to the Tifco
Superannuation Fund and the Jubri Superannuation Fund is the
market rate, having regard to the bona fide commercial reason for the
large profits. The rate of dividend is therefore a favourable factor,
under paragraphs 273(2)(c) and (d), to the Commissioner exercising
the discretion.

120. Although Maz Pty Ltd and the Jubri Superannuation Fund are
not at arm’s length they deal with each other at arm’s length in relation
to the lease of the business premises. Although Maz Pty Ltd and Jose
are not at arm’s length they deal with each other at arm’s length in
relation to the loan agreement. Although Maz Pty Ltd is not at arm’s
length with Judy, Brian, Colin and Tiffany, they deal with each other at
arm’s length in relation to their employment arrangement. These are
relevant factors that the Commissioner will consider favourable to the
exercise of the discretion under paragraph 273(2)(f).

The decision

121. On the whole, having regard to the matters listed in
paragraphs 273(2)(a) to (f), the Commissioner is of the opinion that it
would be reasonable not to treat the dividends as special income of
the Tifco Superannuation Fund and the Jubri Superannuation Fund.

Example 2
The facts

122.  On 1 June 2001 a self managed superannuation fund, the
Toby Superannuation Fund, acquires 100,000 shares for 50 cents
each in a private company, Extension Products Pty Ltd. The Toby
Superannuation Fund pays a total of $50,000. At the time of the
acquisition of the shares, the market value of one share in Extension
Products Pty Ltd is $1.00. Also on 1 June 2001 nine other entities
acquire 100,000 shares each in Extension Products Pty Ltd. The nine
other entities pay $1.00 for each share, paying a total of $100,000
each. The members of the Toby Superannuation Fund are unrelated
to the directors and the other shareholders.

123.  On 1 June 2003 Extension Products Pty Ltd pay dividends on
all of its shares at the market rate of 5 cents per share. All ten
shareholders are paid a dividend of $5,000. In the following year no
dividends are paid on the shares. On 1 June 2005 Extension
Products Pty Ltd pay dividends on all of its shares at the market rate
of 5 cents per share. All shareholders are paid a dividend of $5,000.
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Consideration of the matters under subsection 273(2)

124. The rate of dividend paid on 1 June 2003 and on 1 June 2005
is the market rate and all of the shareholders are paid the same rate.
These factors weigh in favour of the Commissioner forming the
opinion that it would be reasonable not to treat the dividends as
special income having regard to paragraphs 273(2)(c) and 273(2)(d)
respectively.

125. The matter to be considered under paragraph 273(2)(e) is not
relevant as there is nothing to consider under it.

126. The arm’s length relationship between the Toby
Superannuation Fund and Extension Products Pty Ltd is a favourable
factor considered under paragraph 273(2)(f) in favour of the
Commissioner exercising the discretion.

127. The cost to the Toby Superannuation Fund of the shares in
Extension Products Pty Ltd is 50 cents for each share. The market
value of the shares at the time of acquisition is $1.00 per share. The
cost of the shares is less than the market value of the shares. This
unfavourable factor, considered under paragraphs 273(2)(a) and (b),
will weigh heavily in favour of the Commissioner not exercising the
discretion.

The decision

128. On the whole, having regard to the matters listed in
paragraphs 273(2)(a) to (f), the Commissioner is not of the opinion
that it would be reasonable not to treat the dividends paid on

1 June 2003 and on 1 June 2005 as special income of the Toby
Superannuation Fund. The dividends are special income under
subsection 273(2).

Example 3
The facts

129. A private company, Debvin Pty Ltd, was established in 2001
for the purpose of acquiring a parcel of land for development and
resale. The company was to be wound up on completion of the
project and sale of the lots. Ten separate entities unrelated to each
other subscribed for 100,000 ordinary shares. Nine of the original
investors were issued shares for $1.00 per share, including the Ebony
Superannuation Fund (a self managed superannuation fund). There
were four directors of Debvin Pty Ltd being individuals related to four
of the investor entities. The directors were not involved in the day to
day management of the property development and did not receive
any director’s fees or other remuneration from Debvin Pty Ltd. The
development and sale of the land was undertaken by unrelated
parties on normal commercial terms.
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130. Debvin Pty Ltd acquired a parcel of land recommended by
Jasmine Lee, a director of the company, at the fair market value of
$2.5 million from an unrelated party. Debvin Pty Ltd obtained
additional finance from commercial lenders to fund the purchase of
the land and the initial stages of the development. The profits from
sales of the redeveloped land were initially used by Debvin Pty Ltd to
repay the loans and fund future stages of the development. In
February 2006 Debvin Pty Ltd paid a dividend of $3.85 per share and
was wound up by returning $1.00 capital per share to each
shareholder.

Consideration of the matters under subsection 273(2)

131.  With respect to the dividend received by the Ebony
Superannuation Fund the following factors are taken into
consideration.

132. The matter to be considered under paragraph 273(2)(e) is not
relevant as there is nothing to consider under it.

133. The fact that the Ebony Superannuation Fund paid the same
price as the majority of the other shareholders who originally
subscribed for shares provides a strong indication the shares were
acquired for market value which is a favourable factor, under
paragraphs 273(2)(a) and (b), for the Commissioner to exercise the
discretion.

134. While the rate of dividends paid on the shares under
paragraphs 273(2)(c) and (d) is considered to be high it generally
reflects the commercial risk undertaken by the investors at the time
and the growth in the property market, with the same dividend being
declared on all shares. These are favourable factors to the
Commissioner exercising the discretion.

135. Under paragraph 273(2)(f) factors favourable to the
Commissioner exercising the discretion are that no parties related to
the fund were involved with or had dealings with the company. It is an
unfavourable factor that there are no arm’s length members of the
fund. On balance, the factors indicate the Ebony Superannuation
Fund invested in and received dividends on an arm’s length basis.

The decision

136. The Commissioner considers it reasonable to exercise the
discretion so that the dividends are not treated as special income of
the Ebony Superannuation Fund.
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Example 4 (incorporates the facts in paragraphs 129-130 from
Example 3)

Additional facts

137. The Jasmine Superannuation Fund (a self-managed
superannuation fund) was the other original investor in Debvin Pty
Ltd. The sole member of the Jasmine Superannuation Fund is
Jasmine Lee (a director of Debvin Pty Ltd). Jasmine Lee had
undertaken a considerable amount of research and feasibility testing
in locating a suitable site for development and preparing the original
investment proposal. Shares were issued to the Jasmine
Superannuation Fund for $0.75 per share.

Consideration of the matters under subsection 273(2)

138.  With respect to the dividend received by the Jasmine
Superannuation Fund the following factors are taken into
consideration.

139. The matter to be considered under paragraph 273(2)(e) is not
relevant as there is nothing to consider under it.

140. The fact that the Jasmine Superannuation Fund paid less than
the other shareholders who subscribed for shares at the same time
provides a strong indication the shares were acquired for less than
market value. Under paragraphs 273(2)(a) and (b) this is a factor
which weighs heavily against the Commissioner exercising the
discretion.

141.  While the rate of dividends paid on the shares under
paragraphs 273(2)(c) and (d) is considered to be high it generally
reflects the commercial risk undertaken by the investors at the time,
with the same dividend being declared on all shares. These factors
can be considered favourable in exercising the discretion. However,
because the Jasmine Superannuation Fund paid less than the other
original shareholders the actual rate of return on its investment was
higher than the other original shareholders.

142. Under paragraph 273(2)(f) factors unfavourable to the
Commissioner exercising the discretion are that Jasmine Lee
undertook the initial preparatory steps to establish the investment, is
a director of the company and has not received any remuneration for
any of those services. It is also unfavourable that there are no arm’s
length members of the fund. On balance, the factors would indicate
the Jasmine Superannuation Fund invested on terms more
favourable than a party dealing at arm’s length would have.

The decision

143. The dividends received by the Jasmine Superannuation Fund
will be special income under subsection 273(2) as the Commissioner
does not consider it appropriate to exercise the discretion.
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Example 5 (incorporates the facts in paragraphs 129-130 from
Example 3)

Additional facts

144. Cameron Rinny was one of the original investors in Debvin
Pty Ltd. On 1 June 2005 Cameron Rinny sold his shares in Debvin
Pty Ltd to his self managed superannuation fund, the Camaleon
Superannuation Fund for $4.86 per share. The financial accounts of
Debvin Pty Ltd for the year ended 30 June 2005 show net assets of
$4.86 million consisting primarily of cash and three unsold lots of
land. The sale of the three remaining lots occurred in July 2005 for
slightly less than the carrying value.

Consideration of the matters under subsection 273(2)

145.  With respect to the dividend received by the Camaleon
Superannuation Fund the following factors are taken into
consideration.

146. The matter to be considered under paragraph 273(2)(e) is not
relevant as there is nothing to consider under it.

147. Under paragraphs 273(2)(a) and (b) it could be argued the
cost of the shares to the Camaleon Superannuation Fund
represented the market value as it was based on the net assets of the
company, however this does not take into account the lack of
commercial risk on the investment. Therefore, this would be
considered an unfavourable factor in the Commissioner exercising
the discretion.

148. The rate of dividend paid on the shares under

paragraph 273(2)(c) is considered to be high and does not reflect any
commercial risk undertaken by the fund at the time that it invested.
This would be considered an unfavourable factor. As the same
dividend was paid on all shares this would be considered a
favourable factor under paragraph 273(2)(d).

149. Under paragraph 273(2)(f) factors unfavourable to the
Commissioner exercising the discretion are that the Camaleon
Superannuation Fund acquired the shares from a member of the
fund. It is also unfavourable that there are no arm’s length members
of the fund. On balance, the factors would indicate the Camaleon
Superannuation Fund did not undertake the investment on an arm’s
length basis.

The decision

150. The dividends received by the Camaleon Superannuation
Fund will be special income under subsection 273(2) as the
Commissioner does not consider it appropriate to exercise the
discretion.
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Example 6
The facts

151. The Abroo