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Taxation Determination TD 2001/D3

Draft Taxation Determination

Income tax:  capital gains:  how is Division 19B of Part IIIA of
the Income Tax Assessment Act 1936 applied to a share value
shifting arrangement that is ‘neutral’ for each shareholder in a
company?

Preamble

Draft Taxation Determinations (DTDs) present the preliminary, though considered, views of the Australian
Taxation Office.  DTDs should not be relied on; only final Taxation Determinations represent authoritative
statements by the Australian Taxation Office.

1. A share value shifting arrangement is ‘neutral’ for each shareholder in a company if, and
only if, under an arrangement value is shifted between shares of the different shareholders as well as
within each shareholder’s own shares and, for each shareholder, the total increase in market value of
shares that increase in value (or the total discounts given) is equal to the total decrease in market
value of post-CGT shares that decrease in value.

2. In the circumstances contemplated by this draft Taxation Determination, Division 19B of
Part IIIA of the Income Tax Assessment Act 1936 (‘the 1936 Act’) is applied to each shareholder as
though value is shifted under an arrangement only involving the shares of that shareholder.  This
means that the shareholder does not make a capital gain from the share value shift, provided value is
not shifted into pre-CGT shares.  Adjustments to cost bases, indexed cost bases and reduced cost
bases of shares may be required.

3. This result is now expressly afforded by section 140-50 of the Income Tax Assessment Act
1997 for share value shifts which are ‘neutral’ for all shareholders in a company.  This
Determination only applies to assessments for the 1997-98 and earlier income years.

Explanation

4. A share value shift contemplated by this Determination occurs only if, for each and every
shareholder in a company:

(a) there is a decrease in the market value in some of the shareholder’s post-CGT
shares in the company (decreased value shares);
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(b) there is either:

(i) an increase in the market value of some of the shareholder’s shares in the
company; or

(ii) the issue of shares at a discount to the shareholder

(increased value shares); and

(c) the total decrease in market value of the shareholder’s shares equals:

(i) the total increase in market value of the shareholder’s shares; or

(ii) the total discounts given in relation to the shareholder’s shares.

5. In these situations, the share value shifting arrangement shifts value between the shares of
different shareholders as well as within the shares of the same shareholder but - for each
shareholder - the effect is that the decrease in market value of their decreased value shares matches
the increase in market value of their increased value shares.

6. In such cases, any value shifting from one shareholder’s shares to another shareholder’s
shares (the value shift between different shareholders) is disregarded.  The share value shift is
treated as if it were a separate arrangement for each shareholder under which there is only a shift in
value from the decreased value shares held by each shareholder to the increased value shares held
by the same shareholder.

7. In this Determination, a reference to:

‘post-CGT shares’ means shares in a company acquired on or after 20 September 1985; and

‘pre-CGT shares’ means shares in a company acquired before 20 September 1985.

Example

8. Debbie and Dave, the sole shareholders of a company, each hold one post-CGT share in
the company.  In 1997, the company issues, for less than market value consideration, a new share to
each of Debbie and Dave.  As a result, there is a share value shift from the original shares to the
new shares (the relevant increase in value of the new shares being their market value less the
amount paid - subparagraph 160ZZRM(1)(c)(ii) of the 1936 Act).

9. Because the requirements in paragraph 4 above are satisfied (for Debbie and for Dave, the
total decrease in market value of their decreased value shares equals the total increase in market
value of their increased value shares), we will regard the value shift as comprising:

• a share value shift from Debbie's original share to Debbie’s new share; and

• a share value shift from Dave's original share to Dave’s new share.

10. Under this approach, there are no different person shares which can trigger a capital gain.
Therefore, only adjustments to cost bases, indexed cost bases and reduced cost bases (relevant cost
bases) are required to be made under subsection 160ZZRQ(3) of the 1936 Act for the original
decreased value shares and subsection 160ZZRQ(4) of the 1936 Act for the new increased value
shares.
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11. Continuing with the example above, assume that:

(a) Debbie and Dave each paid $12 for their original share;

(b) Each new share was issued for $10 consideration;

(c) The market value of each original share was $120 before the value shift and $65
after the value shift; and

(d) Each of the new shares also has a market value of $65.

12. Division 19B of Part IIIA of the 1936 Act is applied as follows in relation to each
shareholder:

• The relevant cost base of their decreased value share is reduced under subsection
160ZZRQ(3). By paragraph 160ZZRQ(3)(b), the reduction in the relevant cost base of
Debbie’s and Dave’s original decreased value share will be ($55/$55) x ($55/$120) x
$12 = $5.50.  The reduced amount for each share will therefore be $12.00 - $5.50 =
$6.50.

• Under subsection 160ZZRQ(4), Debbie and Dave are taken to have incurred
expenditure to which paragraph 160ZH(1)(c), (2)(c) or (3)(c) applies in respect of their
increased value share and the increase under subsection 160ZZRQ(4) is the sum of the
subsection 160ZZRQ(5) and 160ZZRQ(6) amounts.  In the present case the subsection
160ZZRQ(5) amount is nil because, in a value shift within the shares of a shareholder,
there is no ‘different person share’.  As to the subsection 160ZZRQ(6) amount, the
smallest amount is that under paragraph 160ZZRQ(6)(c), namely, $5.50 being the
amount of the reduction in the relevant cost base of the original share (as calculated
above).

Your comments

13. We invite you to comment on this draft Taxation Determination.  We are allowing 4 weeks
for comments before we finalise the Determination.  If you want your comments considered, please
provide them to us within this period.

Comments Date: 25 May 2001
Contact Officer: Glenn Davies
E-Mail address: glenn.davies@ato.gov.au
Telephone: (07) 3213 5327
Facsimile: (07) 3213 5971
Address: Australian Taxation Office

GPO Box 9990
Brisbane QLD  4001

Commissioner of Taxation
26 April 2001
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