GSTR 2000/20 - Goods and Services Tax: commercial
residential premises

This cover sheet is provided for information only. It does not form part of GSTR 2000/20 -
Goods and Services Tax: commercial residential premises

This document has changed over time. This is a consolidated version of the ruling which was
published on 5 July 2006



Goods and Services Tax Ruling

Taxaton GSTR 2000/20

Office Page status: legally binding Page 1 of 42

Goods and Services Tax Ruling
Goods and Services Tax: commercial
residential premises

Contents Para Preamble
What this Ruling is about 1 This document was published prior to 1 July 2010 and was a public
Date of effect 8 ruling for the purposes of former section 37 of the Taxation

Administration Act 1953 and former section 105-60 of Schedule 1 to
the Taxation Administration Act 1953.

From 1 July 2010, this document is taken to be a public ruling under
Division 358 of Schedule 1 to the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner's opinion about
the way in which a relevant provision applies, or would apply, to
entities generally or to a class of entities in relation to a particular
scheme or a class of schemes.

Background 9
Ruling with explanations 16
Definitions 157
Detailed contents list 172

If you rely on this ruling, the Commissioner must apply the law to you
in the way set out in the ruling (unless the Commissioner is satisfied
that the ruling is incorrect and disadvantages you, in which case the
law may be applied to you in a way that is more favourable for you -
provided the Commissioner is not prevented from doing so by a time
limit imposed by the law). You will be protected from having to pay
any underpaid tax, penalty or interest in respect of the matters
covered by this ruling if it turns out that it does not correctly state how
the relevant provision applies to you.

[Note: This is a consolidated version of this document. Refer to the
Tax Office Legal Database (http://law.ato.gov.au) to check its
currency and to view the details of all changes.]

What this Ruling is about

1. Under A New Tax System (Goods and Service Tax) Act 1999
(“GST Act’), taxable supplies of accommodation in commercial
residential premises are subject to Goods and Services Tax (‘the
GST’). This Ruling states the Commissioner’s view on the meaning
of paragraphs (a), (e) and (f) of the definition of commercial
residential premises and provides guidance on residential premises.!

! Section 195-1 and Subdivision 40-B.
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2. This Ruling also explains the application of the GST Act to
taxable supplies of long-term accommodation and how you may
apply special rules to reduce the value upon which your GST is
calculated.?

3. The Ruling explains how supplies of long-term
accommodation are taxed under the GST.
4, This Ruling does not consider the following issues:

. the definition of ‘new residential premises’;

. the definition of ‘real property’;

. the application of GST to marinas or marina berths

occupied by ships used as residences;** or

. the meaning of ‘in connection with’ regarding
education institutions.

5. Certain terms used in this Ruling are defined or explained in
the Definitions section of the Ruling. These terms, when first
mentioned in the body of the Ruling, appear in bold type.

6. The Ruling refers to “you’ as a supplier of premises or
accommodation. A supply of premises may be by way of sale, lease,
hire or licence to occupy. Some supplies of rights to use premises are
also discussed.

7. Unless otherwise stated, all legislative references in this
Ruling are to the GST Act.

Date of effect

8. This Ruling applies on and from 8 July 1999 (the date of Royal
Assent to the GST legislation) and may be relied upon immediately.

8A.  For the avoidance of doubt, despite the amendments contained
in Schedule 15 to the Tax Laws Amendment (2006 Measures No. 3)
Act 2006 (‘the amending Act’), you may continue to rely on this
Ruling.?

Note: The Addendum to this Ruling that issued on 5 July 2006
applies from 1 July 2000. You can rely on the amendments for the
purposes of section 105-60 of Schedule 1 to the Taxation
Administration Act 1953 from the date of issue of the Addendum.

2 Division 87.

% Since this Ruling issued the law in relation to marinas has been amended (by
Act No 156 of 2000). See subsection 40-35(1A) and section 195-1 definition of
‘commercial residential premises’ paragraph (da).

% The Ruling incorporates the changed legislative wording as contained in
Schedule 15 to the amending Act.
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Background
0. Most supplies of residential premises by sale, lease or hire are

input taxed under Subdivisions 40-B and 40-C. This gives those who
rent residential premises similar GST treatment to those who own
them.

10. By contrast, supplies of commercial residential premises are
subject to GST because they have a particular character that removes
them from the class of residential premises. However, the GST Act
recognises those cases where accommodation of a commercial
residential character, has a similar, practical function to residential
premises. To this end, special rules under Division 87 reduce the GST
payable on supplies of commercial accommodation for 28 or more
days.

11. The definition of commercial residential premises in section
195-1 serves two purposes. Firstly, it provides a point of demarcation
between supplies of residential premises that are input taxed and
supplies of accommodation in commercial residential premises, that
are subject to GST. Secondly, it identifies the classes of premises to
which the special rules in Division 87 may be applied to reduce the
GST payable on supplies of long term accommodation.

Overview of the relevant provisions

12.  Asageneral rule, where you make a taxable supply of
commercial residential premises you will be liable for GST. The GST
Act treats a supply of residential premises differently. Supplies of
residential premises to be used predominantly for residential
accommodation, other than new residential premises, are input taxed,
regardless of your registration status.> A supply may be by way of
sale, or of lease, hire or licence.

13.  Generally, where you make a taxable supply of commercial
accommodation in commercial residential premises, the supply is
subject to GST. The GST payable is 10% of the value of the taxable

supply.

® Subdivisions 40-B and 40-C. Each reference to residential accommodation in this
Ruling should be read as a reference to residential accommodation (regardless of
the term of occupation).
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14.  Special rules may apply to reduce the value upon which the
GST is payable.* You may apply the special rules when you make a
taxable supply of long term accommaodation to an individual in
commercial residential premises. The GST payable by you depends
on whether or not your premises are predominantly for long term
accommodation. °

15. If you choose not to apply the special rules for long term stays,
all of your supplies of long term accommodation are input taxed,
while any supplies of short term stays remain taxable under the basic
rules.®

Ruling with explanations

Part one: Residential premises

16. To understand how the definition of commercial residential
premises applies, it is first necessary to examine the concepts and
application of GST to residential premises. Under the GST law,
supplies of residential premises are input taxed, but only to the extent
that they are to be used predominantly for residential accommodation.
There are two major exceptions, these are:

. sales of new residential premises; and

. supplies of commercial residential premises including
supplies of accommodation in these.’

17. Residential premises is defined as land or a building that:

() Is occupied as a residence or for residential
accommodation; or

(b) Is intended to be occupied, and is capable of being
occupied, as a residence or for residential
accommodation;

(regardless of the term of the occupation or intended
occupation)

and includes a *floating home.®

* Division 87.

® Sections 87-5 and 87-10.

® Section 87-25 and Subdivision 40-B.

" Subdivisions 40-B and 40-C.

® Definition of ‘residential premises’, section 195-1.
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Meaning of ‘residential premises’, ‘residence’ and ‘to be used
predominantly for residential accommodation’

18.  To understand the use of these terms it is necessary to view
their context in the definitions and structure of the GST Act. The
definition of ‘commercial residential premises’ in paragraph (f)
referring to ‘anything similar to *residential premises described in
paragraphs (a) to (e)’ clearly indicates that the preceding paragraphs
refer to things that are residential premises.® This suggests that the
definition of residential premises and the use of residence in that
definition have a broader meaning than those words may ordinarily
have.

19. Further, the requirement in paragraph 40-35(2)(a) and
subsection 40-65(1) that input taxing only applies to the extent that the
premises are ‘to be used predominantly for residential
accommodation’ indicates that premises that are residential premises
are capable of use for purposes other than residential accommaodation.
It is their physical characteristics that mark them out as a residence.

In turn, these characteristics determine when the use or proposed use
is for residential accommodation.

20. To be used for ‘residential accommodation’ or to be ‘occupied
as a residence’, premises do not have to be a home or a permanent
place of abode. To be residential premises as defined, a place need
only provide sleeping accommodation and the basic facilities for daily
living, even if for a short term. This follows from the definition of
commercial residential premises referred to in paragraph 18.

21.  Some examples will indicate the differences that need to be
understood in this context. If a building consists of a shop below and
a flat above, the physical characteristics indicate that only part of the
building is residential premises, that is, the flat. The shop is not
residential premises and is taxable in the normal way when leased or
sold.

22. The function of paragraph 40-35(2)(a) and subsection 40-65(1)
is to differentiate the GST treatment of any portions of residential
premises that are commercial. This would apply, for example, to a
house that has been partly converted for use as a doctor’s surgery.
Several parts of the house may still be used predominantly for
residential accommodation, such as bedrooms, bathroom, kitchen,
living rooms and gardens, while other areas are not, being turned over
to office and consulting room space, and storage for the surgery. In
this case paragraph 40-35(2)(a) and subsection 40-65(1) operate to
exclude these commercial parts from the input-taxed treatment of the
rest of the property.

® paragraphs (c) and (d) of the definition do not fall into this category, see
paragraphs 68 to 70.
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23.  Whether or not a particular room or part of a house or
apartment is to be used predominantly for residential accommodation,
as opposed to commercial purposes, is a question of fact and degree.
A home office in a house will not generally be sufficiently separate
from the rest of the residential premises to distinguish its use and its
predominant use will still be residential accommodation.

Characteristics of residential premises

24.  The definition of ‘residential premises’ in section 195-1 refers
to land or a building that is occupied as a residence or for residential
accommaodation or is intended and capable of being occupied as a
residence or for residential accommodation.

25.  The definition requires that land must have a building affixed
to it and that the building must have the physical characteristics that
enable it to be occupied or be capable of occupation as a residence or
for residential accommodation. Vacant land of itself can never have
sufficient physical characteristics to mark it out as being able to be or
intended to be occupied as a residence or for residential
accommodation.

26.  The physical characteristics common to residential premises
that provide accommodation are:

(1) The premises provide the occupants with sleeping
accommodation and at least some basic facilities for
day to day living.

(i) The premises may be in any form, including detached
buildings, semidetached buildings, strata-title
apartments, single rooms or suites of rooms within
larger premises.

217, In addition to the physical characteristics, there are other
factors which may be of use in determining whether premises are to be
used for residential accommodation or accommodation of another
kind. These characteristics would usually be present in residential
premises that have the physical characteristics given in paragraph 26.
These often, but not always, include:

(i) The purpose or context of the premises’ use is for
personal accommodation, rather than another purpose,
such as for a business.

(ii) The tasks of day to day living, such as, preparing food,
cleaning and laundering, are performed by the
occupant, or by others under private arrangements.
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(iliy  The status of the occupant is most commonly that of
owner, tenant or lessee.’® Any boarders, lodgers or
guests occupy the premises by private arrangement
with the owner, tenant or lessee.

(iv)  The premises will be in an area zoned by Council or
Shire regulations as suitable for human habitation.

Sleeping accommodation and facilities for human habitation

28.  The definition states that residential premises must be capable
of occupation as a residence. To be a residence in this sense, a place
normally should have the facilities required for day to day living.
These characteristics are inherent in the fabrication of the structure
itself.** The premises should have such things as areas for sleeping,
eating and bathing, but it is not necessary that these things be arranged
in a similar manner to a conventional house or apartment.

29. Premises that lack these basic features, may not be either
residential premises or commercial residential premises. Supplies of
buildings or other structures without these characteristics are subject
to GST under the basic rules, regardless of whether or not they are or
have been at one time, occupied as some form of residence.

Form of the premises

30.  The definition of commercial residential premises sets out
types of premises to be covered. The definition of residential
premises does not do this and from this it is clear that there is no
intention to restrict the form or type of building or structure that can
be ‘residential premises’, provided it is fit for accommodation and day
to day living.*

Purpose of premises

31. In some cases, the purpose for which the premises are to be
used will be evident from their form or fit-out. This is most clearly
the case where premises have been fabricated, or altered, to
accommodate commercial or professional activities.

191 this context, use of the terms “tenant’ and ‘lessee’ does not necessarily mean
that only the strict, legal sense is intended.

! Compare this with the definition of a floating home, which refers to ‘a building

designed to be occupied as a residence’.

12 References to buildings on land includes flats, tenements or similar divisions.
Section 22 Acts Interpretation Act 1901.
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Services
32, It is usual for those who occupy residential premises to be

largely responsible for their own care. That is, either they must cook,
clean and launder for themselves, or provide for these things to be
done by another, in some form of private arrangement (whether or not
this is a paid arrangement). The salient factor is that these things are
not arranged externally by the owner or manager of the premises, but
privately by the occupant.

33. Exceptions exist in some premises that are residential in nature
such as, dormitory or barrack style accommodation.

Status of the occupant

34.  There are a variety of arrangements by which residential
premises may be supplied. Typically, residential premises are owner
occupied, or supplied under a residential tenancy agreement.** Under
these agreements, tenants are entitled to quiet enjoyment of the
premises.

35. Other arrangements, less formal than tenancy agreements, also
exist. People frequently occupy residential premises as guests or
lodgers. There is a distinction between these arrangements and those
in commercial residential premises. Guests, even paying guests, in
residential premises usually have an informal, private arrangement for
occupation which does not amount to tenancy.

Example 1

Helen is a university student, who rents a large house and
provides 3 rooms to other students to help cover the costs. All
are responsible for their own cooking and cleaning. Although
the other students are lodgers, their arrangements with Helen
are private. The property is not a boarding house or similar to
one. The house is residential premises.

Zoning

36. For premises to be residential, it must be legal for them to be
used for accommodation. As the concepts of ‘residential’ are given a
broad treatment under GST, it is only necessary that the land on which
premises stand is zoned by the Council or Shire in a way that
contemplates human habitation or accommaodation, even if only for
short term occupancy. A certain zoning, or a change of zoning
cannot, by itself, alter the character of premises.

13 Each of the States has a Residential Tenancies Act governing residential tenancy
agreements. See, for example, the Residential Tenancies Act 1987 (NSW).
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Some special cases
Employee accommodation

37. If accommodation is provided by an employer, in premises
controlled by them or their associate, the premises are usually
residential premises. This includes premises such as houses,
apartments or residential barracks or quarters provided by an
employer.

38.  Employee accommodation that is provided by employers in
hotels, hostels or the like, that are not controlled by them or their
associate, may be commercial residential premises. This will depend
on the character of the premises in question. The supplier of the
accommodation is responsible for any GST implications of the supply.

39.  Accommodation provided by an employer on a short-term
basis, to employees whose occupation carries conditions related to
their terms of employment, including: the requirement to vacate the
premises at the end of a period of duty or set quota of work; the
sharing of accommaodation as directed; and limitations on personal
possessions, is not normally accommodation in residential premises,
nor, by extension, is the accommodation provided in commercial
residential premises.** Accommodation provided in remote mining or
prospecting sites on a “fly-in-fly out’ basis, similar arrangements for
accommodating workers on oil rigs, or for itinerant workers on rural
properties, for example, fruit pickers or shearers may be of this kind.
Supplies of such accommodation are subject to the basic rules.

Floating homes and ships

40. Floating homes, that are not capable of self-propulsion or of
being adapted for self propulsion, are residential premises. This is
because they are expressly included in the definition of residential
premises. Conversely, ‘ships’, including buildings on platforms, such
as houseboats, that are capable of self propulsion are not residential
premises.™

41. A vessel may be adapted for self propulsion by the fitting of an
outboard motor. Most houseboats are not residential premises because
they are readily adaptable for self-propulsion in this way.

In the current context, a ‘short term basis’ would normally be for a period of less
than 28 continuous days.
> Definitions of “floating home” and “ship’, section 195-1.
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42.  The supply of a floating home by way of lease, hire or licence
to occupy, is an input taxed supply under section 40-35. However, as
floating homes are not real property they are subject to the basic GST
rules upon sale.®

43.  Commercial residential premises can include ships that are let
out for hire in the ordinary course of a business of letting ships out for
hire, or providing ships for entertainment or transport. Ships are not
residential premises if they are capable of self propulsion, or readily
adaptable for self-propulsion.

Demountable housing

44, Demountable dwellings to be used for residential
accommaodation are buildings designed to be placed on a site for a
number of years. They are plumbed and wired in a similar way to a
conventional house.

45. Demountable dwellings of this kind are input taxed when
rented if they are to be used predominantly for residential
accommodation. To be input taxed on sale, they must be real property
which requires that the demountable must be affixed to land.
Demountable housing itself comes within the definition of residential
premises, but section 40-65 only allows that residential premises that
are real property, are input taxed at sale.*’

46. Demountable buildings that do not have the character of
residential premises, that is, those without facilities for residential
accommodation (sleeping accommodation, kitchen, bathroom and
toilet facilities) are not residential premises. Supplies of demountable
buildings that are not residential premises are subject to GST under
the basic rules.

47.  Supplies of new demountable housing not sold together with
land are subject to GST under the basic rules.

1 Section 40-65.

7 The reference in the definition of residential premises in section 195-1, to
‘building” does not draw upon the concepts of fixture. That is, it is possible for a
building, such as a demountable, to fall within the definition of residential
premises, even though the effect of this is limited by the reference to real property
in section 40-65.

An alternative view is acknowledged, that a building must be real property before
it can be residential premises, but this is not the view accepted by this Ruling, as
the definition of residential premises, in section 195-1 states that residential
premises means ‘land or a building...” [emphasis added].
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Vehicles

48. Road vehicles including motor homes, caravans and camper-
vans are not residential premises.

49.  This includes caravans and motor homes, even if they are left
on a site for permanent occupation. A supply of accommodation in a
caravan is a supply of commercial accommodation, if it takes place on
a site in a caravan park.*®

50.  Vehicles do not fit within the definition of residential premises
as they are neither land nor buildings. Even when stationary for a
long period of time, they do not become structures affixed to the land,
for the purposes of being ‘land’ under ordinary concepts.

Strata and other separately titled premises

51. Residential premises are input taxed under the GST unless
they have the character of commercial residential premises. One of
the fundamental characteristics is multiple occupancy, as discussed in
paragraphs 88 to 91. This characteristic emphasises the difference
between a single room or suite or house for hire, and a hotel or
boarding house. A strata titled unit or suite cannot, by itself, exhibit
the characteristics of commercial residential premises.

52.  Thisis why an individual unit only takes on the character of
commercial residential premises when it is aggregated with others and
run by an entity who has acquired the interests necessary to let the
rooms in its own right, rather than on behalf of the owners, in the
same manner as a hotel, motel, inn, or hostel.™

53. The following diagram gives a view of how a simple
arrangement of this kind works:

Lease of Letting of
Oowner residential Manager commercial Guest
premises residentia
premises

'8 Definition of ‘commercial residential premises’, section 195-1.

¥ For example, an entity that has acquired the rights under a lease or a licence and is
operating the hotel in its own right. When this person lets out the rooms they are
subject to GST.
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54.  Strata and other separately titled residential premises retain their
character as residential premises when sold and are input taxed,
regardless of whether they are located within the precincts of commercial
residential premises.?

55.  Where new residential premises are purchased by a registered
entity, for the purpose of supplying them to another to use as a part of
commercial residential premises, the acquisition is not for a creditable
purpose, under section 11-15. This is because the underlying character of
the supply made by the owner, is of residential premises to be used for
residential accommodation, which is an input taxed supply.?* There are
no input tax credits available in relation to the acquisition of residential
premises to be used predominantly for residential accommodation.*

Agent arrangements

56.  Strata, or other separately titled premises used as holiday
accommodation are not usually commercial residential premises. This is
also discussed in paragraphs 116 to 117. The majority of the casual
letting in such premises is carried on by agents, on behalf of unit owners.
The agents may either be real estate agents, operating from separate
premises, or on-site agents, who may also act as the managers of the
complex.

57. The most common arrangement for on-site agents, is for an entity
to purchase management rights from the complex’s body corporate, or
owners’ association, then sign individual letting agreements with the
apartment owners who wish to let their properties. These letting
agreements are similar to the agreements between real estate agents and
property owners for ordinary house or flat rental. The rights conferred by
these agreements are not sufficient to enable managers to operate
commercial residential premises because they do not allow the agent to
let the rooms as principal in their own right, rather than on the owner’s
behalf. In agency arrangements, it is the owner of the unit who bears the
risk to their own income, of the unit remaining vacant.?*

20 The exception is the first sale of new residential premises, which are excluded
from input taxing (and so subject to GST under normal rules) by subsection
40-65(2).

21 For a discussion of the interpretation of ‘residential accommodation’ see
paragraphs 18 to 23.

22 Section 11-20.

222 \Where the manager bears the risk on an ongoing basis (that is, the owner’s

income is assured, even where their unit has not been let out by the manager),
then the relationship is unlikely to simply be one of agency.
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58.  Some features of these agreements, based on agreements
operating under Queensland State law, include:*®

. the agreements expressly appoint the manager as an
‘agent’ for the owner;

. the agent agrees to attend to certain duties, including
such things as maintenance to a standard “star’ rating of
a tourist authority and maximising rental income;

. the agent pays rental income into a trust account and
disburses net amounts (less costs and commission) to
the owners regularly;

. owners have the option of occupying their units, but
must give notice;

. there are indemnities for the agent against overdue or
defaulted rent;

. the agent may carry out maintenance, up to a specified
amount; and

. the agreement may be terminated by either party, with
notice.

59.  Owners who supply their units for accommodation through
agents are supplying residential premises. An individual unit of
accommodation, such as a room, suite, apartment, cabin or villa does
not possess the characteristics that are shown by a hotel, motel, inn,
hostel or boarding house.

60.  The following diagram shows a typical agent letting
arrangement:

Supply of residential premises arranged
by agent on behalf of the owner

| v

Owner  ENGages _ Agent  Armanges, — Guest

agent booking

61.  Where an owner holds several strata units within one complex
and lets them through an agent under letting, or similar agreements,
these supplies are usually also of residential premises.?*

28 Auctioneers and Agents Act 1971 (QId).

It is possible that an owner of a number of strata units in the same location can
operate them in a manner similar to an hotel, if the characteristics of commercial
residential premises are met to a sufficient degree.
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Part two: Commercial residential premises
Definition of commercial residential premises

62.  The definition of commercial residential premises in section
195-1 is central to the interpretation of Subdivisions 40-B and 40-C
and the special rules for long term accommaodation in Division 87.
This Ruling focuses on paragraphs (a), (e) and (f) of the definition.

63. Paragraphs 64 to 74 contain a brief overview of the
interpretation of each element of the definition. Key concepts in the
definition are dealt with in detail in the sections that follow.

‘a hotel, motel, inn, hostel or boarding house’ (paragraph (a))

64.  These premises are discussed under the subheading “Hotels,
motels, inns, hostels and boarding houses’.

‘premises used to provide accommodation in connection with a
school’ (paragraph (b))

65.  The boarding facilities provided by schools, or by another
organisation on behalf of or in connection with a school or schools,
are commercial residential premises.

66. This does not necessarily mean that supplies of
accommaodation for students undertaking school courses will be
subject to GST. Section 38-105 makes supplies of student
accommodation to those undertaking primary, secondary or special
education courses GST-free, where:

. the supplier of the accommodation also supplies the
course; or
. the accommodation is provided in a hostel whose

primary purpose is to supply such accommodation to
students from rural or remote locations.

67. Other supplies of accommodation you make in boarding
facilities or hostels are subject to the basic and special rules as they
apply to commercial residential premises.?® This includes taxable
supplies of accommodation made to teachers and staff.

‘a ship that is mainly let out on hire in the ordinary course of a
business of letting ships out on hire’ (paragraph (c))

68.  Where you let out a ship, such as a charter vessel, on a long or
short term basis, the supply is subject to GST.

% Chapter 2 and Division 87.
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69. A lease or hire of a ship for 28 days or more is the supply of
long-term accommaodation, eligible for the special treatment given in
Division 87. This applies despite the fact that ships are not residential
premises. Their inclusion in the definition of commercial residential
premises ensures that section 87-15 applies to make the hiring-out of
such a ship, a supply of commercial accommodation.

‘a ship that is mainly used for entertainment or transport in the
ordinary course of a business of providing ships for entertainment or
transport’ (paragraph (d))

70.  The special treatment for long-term (28 days or more) stays
applies to accommodation offered on ships used for entertainment or
transport. Cruise ships, for example, fall into this category.

‘a caravan park or a camping ground’ (paragraph (e))

71. These premises are more fully discussed under the subheading
‘Caravan parks and camping grounds’.

‘anything similar to residential premises described in paragraphs (a)
to (e)’ (paragraph (f))

72. Paragraph (f) includes in the definition of commercial
residential premises, anything similar to the residential premises
described in paragraphs (a) to (e). This means that to be considered
under paragraph (f), the premises must be similar to a hotel, motel,
inn, hostel, boarding house, premises used to provide accommodation
in connection with a school, caravan park or camping ground. The
ships in paragraphs (c) and (d) are not considered under this paragraph
as they are not ‘residential premises’, as defined in section 195-1.

73. Paragraph (f) is discussed below under the subheading
‘Residential premises similar to hotels, motels, inns, hostels and
boarding houses’.

‘However, it does not include premises to the extent that they are used
to provide accommodation to students in connection with an
education institution that is not a school.” (exclusion to the definition)

74.  This paragraph excludes from the definition premises such as
residential colleges or halls of residence on university campuses.
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Hotels, motels, inns, hostels and boarding houses

75.  These premises are commercial residential premises for the
purposes of paragraph (a) of the definition. The terms are not defined
in the GST Act and, therefore, take their ordinary or common
meanings, subject to context.?

76.  The terms ‘hotel’, ‘motel” and “inn’, by their ordinary
meanings are largely synonymous. The Macquarie Dictionary
provides the following definitions:*’

Hozel a building in which accommodation and food,
and alcoholic drinks are available

Motel a roadside hotel which provides accommodation
for travellers in self-contained, serviced units,
with parking for their vehicles.

Inn a small hotel that provides lodging, food, etc.,
for travellers and others

Hostel 1. A supervised place of accommodation,
usually supplying board and lodging provided at
a comparatively low cost, as one for students,
nurses, or the like. 2. [cross reference] Youth
hostel: a simple lodging place for young
travellers.

Boarding house  a place, usually a home, at which board and
lodging are provided.

Residential premises similar to hotels, motels, inns, hostels and
boarding houses

77. Paragraph (f) of the definition provides that residential
premises that are ‘similar’ to hotels, motels, inns, hostels or boarding
houses are also commercial residential premises. The interpretative
issue surrounding the definition of commercial residential premises, is
centred on what things are sufficiently ‘similar’ to hotels, motels, inns,
hostels and boarding houses, to be caught by paragraph (f).

% Rv. Peters (1886) 16 QBD 636, 640-2 and Amalgamated Society of Engineers v.
Adelaide Steamship Co. Ltd (1920) 28 CLR 129, 161-2.
2 The Macquarie Dictionary (Macquarie University, 3" ed., 1998).
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The meaning of ‘similar to’

78.  Paragraph (f) broadens the definition of commercial residential
premises. The purpose of paragraph (f) is to include residential
premises that, while not in themselves covered by paragraphs (a),(b)
or (e), exhibit characteristics that place them on a similar footing to
those premises that are covered.?

79.  The question of what are ‘similar establishments’ to hotels,
inns and boarding houses, has been examined on several occasions by
the courts for the purposes of the Value Added Tax in the United
Kingdom.?® In The Lord Mayor and Citizens of the City of
Westminster, the Tribunal took the approach that a “similar
establishment” must have sufficient characteristics in common with
the class of premises described, to allow them to be classed with them,
rather than with premises of another kind.*® To determine this, the
Tribunal examined the premises’ characteristics and compared them
with the characteristics it identified for the class “hotel, inn, or
boarding-house” as a whole.*

80. This Ruling follows a similar approach to that taken by the
Tribunal, in setting down the characteristics for commercial
residential premises as defined in the GST Act.

Characteristics of commercial residential premises

81.  The characteristics set out in paragraph 83 refer to the common
meaning of the terms ‘hotel, motel, inn, hostel or boarding house’ as
they are generally understood. At the same time, they are broad
enough to include premises that are considered ‘similar’ to these. The
test is one of fact and degree. However, if the establishment you
operate exhibits the characteristics set out below, it is commercial
residential premises under paragraph (a) or (f).

82. Note that the characteristics do not apply to paragraphs (b), (c),
(d) or (e) or to things ‘similar’ to those mentioned in paragraphs (b) or

(€).

%8 Things similar to the ships mentioned in paragraphs (c) and (d) are not considered
under paragraph (f). The paragraph deals only with similar ‘residential premises’
and ships are not residential premises, under the definition in section 195-1.

 The Lord Mayor and Citizens of the City of Westminster (1988) 3 BVC 847:
Namecourt Ltd v. The Commissioners (1984) 2 BVC 208,028; (1984) VATTR
22; McGrath (1989) 4 BVC 779; McGrath v. Customs and Excise
Commissioners (1992) BVC 51.

* The Lord Mayor and Citizens of the City of Westminster ibid.

# Value Added Tax Act 1994 (UK), Schedule 9, Part 11, Group 1, Item 1(d). There
are some differences between the UK and Australian legislation. However, those
provisions concerning ‘similar’ establishments in the UK legislation bear a
sufficiently close resemblance to ‘similar’ premises in the GST Act for the
findings of the Tribunal to be relevant.
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83.  The main characteristics are:
(1) Commercial intention;
(i) Multiple occupancy;
(ili)  Holding out to the public;
(iv)  Accommodation is the main purpose;
(v) Central management;
(vi)  Management offers accommaodation in its own right;
(vii)  Services offered,;
(viii)  Status of guests.

84. In some cases it may be a question of degree as to whether your
premises exhibit all of these characteristics. However, when viewed as a
whole the establishment may be commercial residential premises. The
indicators of premises possessing each characteristic are discussed in
paragraphs 86 to 109.

85. If the premises you operate are comprised of a number of strata
titled, or other separately titled units, apartments, suites, cabins or villas,
or if you own strata titled property, please also refer to the discussion of
these in paragraphs 51 to 61.

(1 Commercial intention

The establishment is operated on a commercial basis. It possesses the
characteristics of a business, but may be operated by a non-profit body.

86. Hotels, motels, inns, hostels and boarding houses are normally
conducted in business like manner, for reward.* It is not the purpose of
this Ruling, to determine whether or not operators of premises for hire
are enterprises, or carrying on a business. However, some of the
indicators of carrying on a business may be of use in considering this
characteristic. The Miscellaneous Taxation Ruling MT 2000/1 discusses
the indicators of carrying on a business for Australian Business Number
purposes. MT 2000/1 draws its concepts from Taxation Ruling TR
97/11.% From this latter Ruling the following relevant indicators are
drawn:

. whether the