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Goods and Services Tax Ruling
Goods and services tax: supplies

Preamble

This document was published prior to 1 July 2010 and was a public ruling for
the purposes of former section 37 of the Taxation Administration Act 1953
and former section 105-60 of Schedule 1 to the Taxation Administration

Act 1953.

From 1 July 2010, this document is taken to be a public ruling under
Division 358 of Schedule 1 to the Taxation Administration Act 1953.

A public ruling is an expression of the Commissioner’s opinion about the way
in which a relevant provision applies, or would apply, to entities generally or
to a class of entities in relation to a particular scheme or a class of schemes.

If you rely on this ruling, the Commissioner must apply the law to you in the
way set out in the ruling (unless the Commissioner is satisfied that the ruling
is incorrect and disadvantages you, in which case the law may be applied to
you in a way that is more favourable for you — provided the Commissioner is
not prevented from doing so by a time limit imposed by the law). You will be
protected from having to pay any underpaid tax, penalty or interest in
respect of the matters covered by this ruling if it turns out that it does not
correctly state how the relevant provision applies to you.

[Note: This is a consolidated version of this document. Refer to the ATO
Legal database (ato.gov.au/law) to check its currency and to view the details
of all changes.]

What this Ruling is about

1. This Ruling examines the meaning of ‘supply’ in the A New
Tax System (Goods and Services Tax) Act 1999 (GST Act). The
‘Background’ section of the Ruling discusses the general context of
the GST Act and outlines how this informs the meaning of the term
‘supply’ in the GST Act including its relevance to input tax credit
entitlements. It also discusses the use of the term supply in the
context of United Kingdom Value Added Tax and New Zealand GST
regimes and highlights some differences and similarities to the

GST Act.

2. Part 1 of the ‘Ruling with Explanation’ section discusses the
concept of ‘supply’ in the GST Act and the meaning of ‘supply’ in
section 9-10. This part lists the special rules that qualify or affect that
meaning in the GST Act. The special rules are set out in

paragraph 47 of this Ruling.

3. Part 2 focuses on the characteristics of ‘supply’ in the context
of a two party transaction. Part 2 discusses ten propositions that are
considered relevant in analysing a transaction in relation to a supply.
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4, Part 3 builds on the ten propositions. It discusses six further
propositions which also apply to analysing more complex multi-party
arrangements, commonly known as tripartite arrangements.

5. The Ruling concludes with two case studies in Part 4 which
are used to illustrate several of the propositions.

6. This Ruling focuses on analysing the various arrangements in
which supplies are made. An arrangement may be evidenced by
various written agreements, oral agreements, legal instruments, or
combinations of such things. Unless a particular type of agreement is
mentioned by name, such as a contract, the Ruling uses ‘the
agreement’ to refer to these things collectively. They include but are
not limited to:

o written and oral contracts;
o various deeds, assignments and options;
. licence or permit conditions;
. memoranda of understanding; and
J legislative instruments, Ministerial directions and
Departmental guidelines.
7. Unless otherwise stated in this Ruling:
o all legislative references are to the GST Act; and
. all Explanatory Memorandum references are to the

Explanatory Memorandum to the A New Tax System
(Goods and Services Tax) Bill 1998 (the EM).

Date of effect

8. This Ruling explains the Commissioner’s view of the law as it
applied from 1 July 2000. You can rely upon this Ruling on and from
its date of issue for the purposes of former section 105-60 or

section 357-60 of Schedule 1 to the Taxation Administration Act 1953
(as applicable).

Note: The following Addenda affect when you can rely on certain
parts of this Ruling:

o The Addendum to this Ruling that issued on
6 December 2006 explains the Commissioner’s view of
the law as it applied from 1 July 2000. You can rely on
that Addendum from its date of issue
(6 December 2006) for the purposes of former
section 105-60 or section 357-60 of Schedule 1 to the
Taxation Administration Act 1953 (as applicable).
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. The Addendum to this Ruling that issued on
1 July 2009 explains the Commissioner’s view of the
law as it applied before and after its date of issue. You
can rely on that Addendum from its date of issue
(1 July 2009) for the purposes of former section 105-60
or section 357-60 of Schedule 1 to the Taxation
Administration Act 1953 (as applicable).

o The Addendum to this Ruling that issued on
14 December 2011 explains the Commissioner’s view
of the law as it applied before and after its date of
issue. Subject to the transitional arrangements at
paragraphs 9A and 9B of this Ruling, you can rely on
this Addendum from its date of issue
(14 December 2011) for the purposes of
section 357-60 of Schedule 1 to the Taxation
Administration Act 1953.

o The Addendum to this Ruling that issued on
10 July 2013 explains the Commissioner’s view of the
law as it applied on and from 1 July 2013. You can rely
on this Addendum from its date of issue for the
purposes of section 357-60 of Schedule 1 to the
Taxation Administration Act 1953.

o The Addendum to this Ruling that issued on 20
December 2017 explains the Commissioner’s view of
the law as it applies both before and after its date of
issue. You can rely on this Addendum from its date of
issue for the purposes of section 357-60 of Schedule 1
to the Taxation Administration Act 1953.

o The Addendum to this Ruling that issued on
12 December 2018 explains the Commissioner’s view
of the law as it applied from 1 July 2017. You can rely
on this Addendum from its date of effect for the
purposes of section 357-60 of Schedule 1 to the
Taxation Administration Act 1953.

9. If this Ruling conflicts with a previous private ruling that you
have obtained or a previous public ruling, this public ruling prevails.
However, if you have relied on a previous ruling, you are protected in
respect of what you have done up to the date of issue of this public
ruling. This means that if you have underpaid an amount of GST, you
are not liable for the shortfall prior to the date of issue of this later
ruling. Similarly, you are not liable to repay an amount overpaid by
the Commissioner as a refund.
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Transitional arrangements

9A. In the context of health services, some entities have treated
certain payments as being third party payments for GST-free
supplies, based on the views in this Ruling as it existed before the
Addendum that issued on 14 December 2011. Some of these
arrangements will be affected by that Addendum. In some cases,
based on the views in that Addendum, such payments will instead be
treated as consideration for taxable supplies to the payers. To allow
these affected entities sufficient time to make necessary changes to
their practices and systems, these entities may continue to rely on
this Ruling as it existed before the Addendum that issued on

14 December 2011, up to and including 30 June 2012.

9B. In the circumstances described in paragraph 9A of this Ruling,
if an affected supplier relies or has relied on this Ruling to determine
that they did not make a taxable supply then no GST is payable on
that supply. This means that the amount of input tax credit to which a
recipient is entitled is zero.*'

9C. From 1 July 2012, some of the supplies referred to in
paragraph 9A are GST-free under section 38-60.**

9D.  [Omitted].

Background

The meaning of supply in the context of the GST Act

10. GST is a broad based indirect tax payable on consumption in
Australia. Generally, GST is payable on the value added at each
stage of the commercial chain of dealings with goods, services and
other things. The GST Act describes these dealings as ‘supplies’. In
the absence of a supply (or importation) GST cannot arise." The Full
Federal Court noted the importance of supply in Sterling Guardian Pty
Ltd v. Commissioner of Taxation (Sterling Guardian):?

In economic terms it may be correct to call the GST a consumption
tax, because the effective burden falls on the ultimate consumer. But
as a matter of legal analysis what is taxed, that is to say what
generates the tax liability (and the obligations of recording and
reporting), is not consumption but a particular form of transaction,

AT Section 11-25 of the GST Act and subsection 357-60(3) of Schedule 1 to the TAA,
which applies from 1 July 2010. Before 1 July 2010, the Commissioner’s view is
that section 11-25 of the GST Act and former section 105-60 of Schedule 1 to the
TAA apply to provide the same outcome, that is the recipient’s input tax credit in
respect of that payment is zero.

A2 Section 38-60 was inserted by Tax and Superannuation Laws Amendment (2012
Measures No. 1) Act 2012. See paragraphs 156A to 156E and 176A to 176H of this
Ruling.

'GSTis payable on a taxable supply or a taxable importation. This Ruling does not
deal with importation.

2 At paragraph 15 in Sterling Guardian Pty Ltd v. Commissioner of Taxation (2006)
149 FCR 255; 2006 ATC 4227; (2006) 62 ATR 119.
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namely supply; see generally HP Mercantile Pty Ltd v.
Commissioner of Taxation (2005) 143 FCR 553 at [10]-[15].

The meaning of ‘supply’ is given in section 9-10.

11. Chapter 2 of the GST Act has the basic rules dealing with
liability for GST and the obligations for recording and reporting GST
noted in Sterling Guardian. The basic rules provide for when and how
GST arises, who is liable to pay GST and how input tax credits arise.

12. The basic rules require an entity, the supplier, to make the
supply and generally another entity, the recipient, to acquire the
supply. GST on a taxable supply is payable by the supplier who is
registered or required to be registered for GST. The requirements for
a taxable supply are stated in section 9-5.

13. A recipient who is registered for GST is generally able to claim
input tax credits for acquisitions it makes in the course of its business.
By providing for input tax credits the GST Act ensures that there
ordinarily is no cascading of GST for taxable and GST-free supplies.
It provides that tax will be payable by each supplier in a chain only
upon the value added by that supplier. Subject to some exceptions,
input tax credits are not available for acquisitions in relation to making
input taxed supplies so that the inputs to these supplies will be taxed
and not the value added by the supplier.’

14. Supply is important in relation to input tax credits because if a
supply is not made an entity cannot acquire anything for a creditable
purpose, as required by paragraph 11-5(a). Making an acquisition of
something is the first element to be considered in determining
whether you make a creditable acquisition under section 11-5. The
meaning of acquisition is given in section 11-10. The second element
is the requirement in paragraph 11-5(b) that the supply of the thing to
you is a taxable supply.

15. You make an acquisition if you are the recipient of a supply.
That is, the supply is made to you. In most transactions concerning
GST the recipient of a supply is the entity that is also provided with
that supply. In contrast, some supplies are made to the recipient, but
provided to another entity. Arguably, such provisions are also
supplies. However, these are not relevant because there is no
contractual or reciprocal relationship between the supplier and the
entity being provided with the supply. An entity must have made an
acquisition of a thing to satisfy the requirements of section 11-10. It is
not sufficient that an entity has merely been provided with the supply.
Also, an entity does not make an acquisition merely by paying for a

supply.

® See comments by Hill J at paragraphs 13 to 16 in HP Mercantile Pty Ltd v.
Commissioner of Taxation (2005) 143 FCR 553; 2005 ATC 4571; (2005) 60 ATR
106.
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16. Chapter 3 of the GST Act covers the exemptions from GST,
being those supplies that are GST-free or input taxed. Chapter 4 has
special rules that can apply in particular cases to modify the basic
rules. Both Chapters 3 and 4 provide exceptions to the basic rules.

17. Because GST is intended to be broad based, a supply may
manifest itself in various ways. For example, a supply may be mixed,
composite or neither and an analysis of a transaction may indicate
one or more supplies. However, the scheme of the GST Act is not so
broad as to include: an entity making a supply to itself; a supply being
made by more than one entity; a supply arising out of the creation of
expectations alone without more; or a supply without the supplier
providing something.

Judicial approach to context

18. The High Court has considered the relevance of context both
in a broad sense and in relation to the text of specific provisions
within an Act. The judgment of Brennan CJ, Dawson, Toohey and
Gummow JJ in CIC Insurance Ltd v. Bankstown Football Club Ltd*
indicates it is appropriate to consider the context “...in its widest
sense to include such things as the existing state of the law and the
mischief which, by legitimate means such as those just mentioned,
one may discern the statute intended to remedy.” The Court went on
to add that ‘...inconvenience or improbability of result may assist the
court in preferring to the literal meaning an alternative construction
which, by the steps identified above, is reasonably open and more
closely conforms to the legislative intent.’

19. However, consideration of the context of supply in its broadest
sense in the GST Act does not obviate the need for close attention to
the text of the provisions chosen by Parliament under consideration
and the context of the provision in the GST Act. As the High Court
noted in the judgment of Gleeson CJ, Gummow, Hayne and Heydon
JJ in Stevens v. Kabushiki Kaisha Sony Computer Entertainment® ‘No
particular theory or ‘rule’ of statutory interpretation, including that of
‘purposive’ construction, can obviate the need for close attention to
the text and structure of [the relevant part of the legislation].”®
Ultimately, the task of the courts and the Commissioner is to construe
the language of the statute.’

*(1997) 187 CLR 384 at 408.

® [2005] HCA 58.

® See Stevens v. Kabushiki Kaisha Sony Computer Entertainment [2005] HCA 58 at
paragraph 30.

" In Stingel v. Clark [2006] HCA 37 see Kirby J at paragraph 117 agreeing with
Gleeson CJ, Callinan, Heydon and Crennan JJ at paragraph 26.
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20. Further, as has been noted by Kirby J in The Queen v.
Lavender® it is important to take a consistent approach to issues of
statutory interpretation and not ‘...pluck out considerations of
‘context’, ‘purpose’ and ‘history’ arbitrarily, so as to sustain the
outcomes of interpretation ... in some, but not other cases.’

Propositions for characterising and analysing supplies

21. The propositions for characterising supplies and analysing
more complex transactions in Parts 2 and 3 of this Ruling flow from
the concept of supply in the context of both a broad based GST and
the text and structure of the GST Act. The propositions are not
universal as they may have exceptions or be qualified by the
operation of particular provisions of the GST Act. The length of
discussion of a proposition is not intended to indicate a difference in
importance of the proposition in relation to other propositions. Some
propositions are obvious and so little has been said, whereas other
propositions require a more in-depth explanation.

22. The propositions discussed in Part 2 are:

Proposition Description

Proposition 1 For every supply there is a supplier (paragraph 52)

Proposition 2 Generally, for every supply there is a recipient and an
acquisition (paragraphs 53 to 62)

Proposition 3 A supply may be mixed, composite or neither
(paragraphs 63 to 66)

Proposition 4 A transaction may involve two or more supplies
(paragraphs 67 to 70)

Proposition 5 An entity will make a supply if it provides something to
another entity (paragraphs 71 to 91)

Proposition 6 ‘Supply’ usually, but not necessarily, requires
something to be passed from one entity to another
(paragraphs 92 to 94)

Proposition 7 An entity cannot make a supply to itself
(paragraphs 95 to 98)

Proposition 8 A supply cannot be made by more than one entity
(paragraphs 99 to 101)

Proposition 9 Creation of expectations alone does not establish a
supply (paragraphs 102 to 111)

Proposition 10 | It is necessary to analyse the transaction that occurs,
not a transaction that might have occurred
(paragraphs 112 to 113)

23. The propositions discussed in Part 3 are:

8 [2005] HCA 37 at paragraph 69.
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Proposition Description

Proposition 11 | The agreement is the logical starting point when
working out the entity making the supply and the
recipient of that supply (see paragraphs 119 to 122)

Proposition 12 | Transactions that are neither based in an agreement
that binds the parties in some way nor involve a supply
of goods, services, or some other thing, do not
establish a supply (paragraphs 123 to 129)

Proposition 13 | When A has an agreement with B for B to provide a
supply to C, there is a supply made by B to A
(contractual flow) that B provides to C (actual flow)
(paragraphs 130 to 176)

Proposition 14 | A third party may pay for a supply but not be the
recipient of the supply (paragraphs 177 to 216)

Proposition 15 | One set of activities may constitute the making of two
(or more) supplies (paragraphs 217 to 221)

Proposition 16 | The total fact situation will determine the nature of a
transaction, the entity that makes a supply and the
recipient of the supply (paragraphs 222 to 246)

Comparison with the United Kingdom and New Zealand

24. The concept of supply is also fundamental to value added tax
regimes in other countries and, as such, foreign law may shed light
on the meaning of supply. However, it needs to be appreciated that
differences exist between the Australian GST and value added tax
regimes in other countries. Relevant places in this Ruling explain
some of the differences contained in the United Kingdom Value
Added Tax Act 1994 (the UK VAT Act), the Sixth VAT Directive of the
European Council (the Sixth Directive),® and the New Zealand Goods
and Services Tax Act 1985 (the NZ GST Act).

25. The Ruling recognises the context in which these differences
appear and their relevance to our GST Act. As the characteristics of
supply in two party situations and in tripartite arrangements have
been the subject of extensive judicial consideration in the United
Kingdom and New Zealand, the Ruling discusses several of these
cases. The Ruling also considers some relevant Australian decisions.

Supply of goods

26. A supply of goods is defined under subparagraph 1(1) of
Schedule 4 to the UK VAT Act as ‘any transfer of the whole property
in goods’, with the exception that the transfer ‘of any undivided share
of property’ or ‘of the possession of goods’ is a supply of services.
The transfer of possession of goods is further qualified in that there
will be a supply of goods if possession is transferred under an

% SIXTH COUNCIL DIRECTIVE of 17 May 1977 on the harmonisation of the laws of
the Member States relating to turnover taxes — Common system of value added tax:
uniform basis of assessment (77/388/EEC) (OJ L 145 of 13 June 1977).
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agreement for sale or an agreement that provides that at some future
point (no later than when the goods are paid for) ownership will
transfer (see subparagraph 1(2) of Schedule 4 to the UK VAT Act).

27. Under article 5(1) of the Sixth Directive, a supply of goods is
‘the transfer of the right to dispose of tangible property as owner’.
Both this and the UK VAT Act’s definition of a supply of goods are in
this sense more restricted than the definition in our GST Act.

28. ‘Goods’ is defined under subsection 2(1) of the NZ GST Act to
mean ‘all kinds of personal or real property; but does not include
choses in action or money, or a product that is transmitted by a
non-resident to a resident by means of a wire, cable, radio, optical or
other electromagnetic system or by means of a similar technical
system’. This definition in embracing real property is in that sense
much wider than the definition in our GST Act.

Supply of services

29. Under subsection 5(2) of the UK VAT Act ‘anything which is
not a supply of goods but is done for consideration (including, if so
done, the granting, assignment or surrender of any right) is a ‘supply
of services”. Under article 6(1) of the Sixth Directive, a supply of
services is defined as ‘any transaction which does not constitute a
supply of goods’ and the term includes ‘obligations to refrain from an
act or to tolerate an act or situation’.

30. Under subsection 2(1) of the NZ GST Act ‘services’ means
‘anything which is not goods or money’. In Case S65'° Willy DJ
warned that there are limits to this definition. In that case a costs
order was made against a solicitor who was struck off the roll by the
New Zealand Law Practitioners Disciplinary Tribunal. The costs order
required the solicitor to pay amounts to the New Zealand Law Society
and the District Law Society for their costs and expenses relating to
the disciplinary proceedings. Willy DJ held that these payments were
not consideration for a supply of services by the Law Societies to the
solicitor. He ruled that the ordinary meaning of the word supply limited
the breadth of the phrase ‘supply of services’, which was only so wide
as to include activities where the provider has done something for,
not against, the recipient. To rule otherwise would lead to absurdity
because it would allow the concept of a supply to encompass
situations where a person sues for recovery of property, or steals
something from someone else. The analysis in Case S65 is
consistent with the Commissioner’s analysis of the effect of payments
made under court orders or out-of-court settlements in GSTR
2001/4."

'%(1996) 17 NZTC 7408.
" Goods and services tax: GST consequences of court orders and out-of-court
settlements.
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31. The wide meaning of supply in section 9-10 and differences in
the structure of our legislation mean that overseas cases should be
considered with some caution.

Ruling with Explanation

Part 1: The concept of ‘supply’ in the GST Act
Section 9-10
32.  Section 9-10 states:
9-10  Meaning of supply
(1) A supply is any form of supply whatsoever.

(2) Without limiting subsection (1), supply includes any
of these:

(a) a supply of goods;

(b) a supply of services;

(c) a provision of advice or information;

(d) a grant, assignment or surrender of real
property;

(e) a creation, grant, transfer, assignment or

surrender of any right;
(f) a financial supply;
(9) an entry into, or release from, an obligation:
(i) to do anything;
(i) to refrain from an act;
(iii) to tolerate an act or situation;

(h) any combination of any 2 or more of the
matters referred to in paragraphs (a) to (g).

(3) It does not matter whether it is lawful to do, to refrain
from doing or to tolerate the act or situation
constituting the supply.

(3A)  For the avoidance of doubt, the delivery of:

(a) livestock for slaughtering or processing into
food; or
(b) game for processing into food;

under an arrangement under which the entity
making the delivery only relinquishes title after food
has been produced, is the supply of the livestock or
game (regardless of when the entity relinquishes
title). The supply does not take place on or after the
subsequent relinquishment of title.

(4) However, supply does not include:
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(i) a supply of money unless the money is
provided as consideration for a supply that is
a supply of money or digital currency; or

(i) a supply of digital currency unless the digital
currency is provided as consideration for a
supply that is a supply of digital currency or
money.

Subsection 9-10(1)

33. The words ‘A supply is any form of supply whatsoever’ in
subsection 9-10(1) cover all supplies regardless of whether they
concern goods or services. This obvious breadth of the concept of
supply is confirmed by the EM, which states (in reference to
subsection 9-10(1)):

This is defined broadly and is intended to encompass supplies as
widely as possible.™

Subsection 9-10(2)

34.  The intended scope of subsection 9-10(1) is more fully
illustrated in subsection 9-10(2), of which the EM states:

[If] provides a list of things that are included as supplies. It is not an
exhaustive list. It does not limit the possible breadth of the definition
of supply in subsection 9-10(1)."

35. Subsection 9-10(2) does not limit subsection 9-10(1).
Something that is not listed in subsection 9-10(2) but falls within
subsection 9-10(1) will be a supply.

References to paragraphs in subsection 9-10(2)

36. The subject matter of several of the paragraphs in
subsection 9-10(2) is discussed in other GST public rulings:

o 9-10(2)(c) a provision of advice or information:

See also paragraphs 24 to 27 of GSTR 2012/2 (Goods
and services tax: financial assistance payments).

See also paragraph 90 of GSTR 2000/11 (Goods and
services tax: grants of financial assistance).

. 9-10(2)(d) a grant, assignment or surrender of real
property:

See paragraphs 82 to 97 of GSTR 2003/7 (Goods and
services tax: what do the expressions ‘directly
connected with goods or real property’ and ‘a supply of
work physically performed on goods’ mean for the

"2 Paragraph 3.6 of the EM.
'3 Paragraph 3.6 of the EM.
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purposes of subsection 38-190(1) of the A New Tax
System (Goods and Services Tax) Act 19997?).

See also paragraph 18 of GSTR 2003/3 (Goods and
services tax: when is a sale of real property a sale of
new residential premises?).

o 9-10(2)(f) a financial supply:

See generally GSTR 2002/2 (Goods and services tax:
GST treatment of financial supplies and related
supplies and acquisitions).

o 9-10(2)(g) an entry into, or release from, an obligation:

See paragraphs 28 to 31 and 44 to 56 of GSTR 2012/2
(Goods and services tax: financial assistance
payments).

. 9-10(2)(h) any combination of any two or more of the
matters referred to in paragraphs (a) to (9):

See generally GSTR 2001/8 (Goods and services tax:
apportioning the consideration for a supply that
includes taxable and non-taxable parts).

See also paragraph 26 of GSTR 2003/7 (Goods and
services tax: what do the expressions ‘directly
connected with goods or real property’ and ‘a supply of
work physically performed on goods’ mean for the
purposes of subsection 38-190(1) of the A New Tax
System (Goods and Services Tax) Act 19997?).

Relationship between subsections 9-10(1) and (2)

37. The Full Federal Court noted in Westley Nominees Pty Ltd v.
Coles Supermarkets Australia Pty Ltd (Westley)'* that for various
reasons it thought the ordinary meaning of supply in

subsection 9-10(1) ‘is arguably extended by pars (f) and (g), if not by
pars (a) — (e) of subsection 9-10(2). Given the breadth of
subsection 9-10(1) being stated to mean ‘a supply is any form of
supply whatsoever’, the Commissioner is of the view that whilst
paragraph 9-10(2)(f) expands subsection 9-10(1) in relation to
financial supplies, subsection 9-10(2) does not limit the operation of
subsection 9-10(1). This non-limitation is expressly stated in the
opening words of subsection 9-10(2).

" At paragraph 16 in Westley Nominees Pty Ltd v. Coles Supermarkets Australia Pty
Ltd (2006) 152 FCR 461; 2006 ATC 4363; (2006) 62 ATR 682.
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A ‘thing’
38. As well as the supply examples listed in subsection 9-10(2),

the GST Act recognises the concept of a ‘thing’. ‘Thing’ is defined in
section 195-1 as:

thing means anything that can be supplied or imported.

39. ‘Thing’ is used to refer to goods, services or other matters that
are the subject of supplies covered by section 9-10. For example,
paragraph 11-5(b) uses the words: ‘the supply of a thing to you is a
taxable supply’. The use of the term ‘thing’ gives further emphasis to
the breadth of the meaning of supply.

Subsection 9-10(3)
40. Subsection 9-10(3) states:

It does not matter whether it is lawful to do, to refrain from doing or
to tolerate the act or situation constituting the supply.

Under the GST Act something that is done illegally may constitute a
supply. For example, in applying subsection 9-10(3), the
Commissioner considers that a second hand car dealer who sells
cars, which the dealer has either stolen or has received knowing they
have been stolen, is making supplies."®

41. The European Court of Justice (ECJ), in interpreting the Sixth
Directive, has held that the principle of fiscal neutrality precluded a
generalised differentiation between lawful and unlawful transactions
‘except where, because of the special characteristics of certain
products, all competition between a lawful economic sector and an
unlawful sector is precluded’.'® The ECJ has held that there was no
liability to VAT on the illegal distribution of prohibited drugs because
their supply was subject to a total prohibition in the member states
(except within strictly controlled economic channels for medical and
scientific purposes)."’

42. In contrast to the European position, under the GST Act
something that is done illegally may still constitute a supply even
where all competition between a lawful and an unlawful sector is
precluded. For example, in applying subsection 9-10(3), the
Commissioner considers that the illegal distribution of prohibited
drugs, or the sale of ‘fake’ brand name handbags or clothing in
breach of intellectual property rights, would constitute supplies for our
GST purposes.

"> See Customs and Excise Commissioners v. Oliver [1980] 1 All ER 353.

'® See Lange v. Finanzamt Furstenfeldbruck [1993] ECR 1-4677, at paragraph 16 of
the judgment.

'" See Mol v. Inspecteur der Invoerrechten en Accijnzen (1988) 4 BVC 205 and
Vereniging Happy Family Rustenburgerstraat v. Inspecteur der Omzetbelasting
[1989] 4 BVC 216.
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Subsection 9-10(3A)

43. Subsection 9-10(3A) is an ‘avoidance of doubt’ provision. It
provides that the delivery of livestock for slaughtering or processing
into food, or of game for processing into food under an arrangement
under which title does not pass until after food has been produced, is
the supply of livestock or game.

44. In identifying the thing supplied, and in emphasising that the
supply does not take place on or after the subsequent relinquishment
of title, subsection 9-10(3A) clarifies both the time and character of
the supply.

Subsection 9-10(4)

45. Subsection 9-10(4) provides that a supply does not include a
supply of money or digital currency unless the money or digital
currency is provided as consideration for a supply that is a supply of
money or digital currency.®

46. Money is defined by section 195-1 to include:

(a) currency (whether of Australia or of any other country); and
(b) promissory notes and bills of exchange; and
(c) any negotiable instrument used or circulated, or intended for

use or circulation, as currency (whether of Australia or of any
other country); and

(d) postal notes and money orders; and

(e) whatever is supplied as payment by way of:
(i) credit card or debit card; or
(i) crediting or debiting an account; or

(iii) creation or transfer of a debt.

However, it does not include:

(f) a collector’s piece; or

(9) an investment article; or

(h) an item of numismatic interest; or

(i) currency the market value of which exceeds its stated value

as legal tender in the country of issue.

46A. Digital currency is defined by section 195-1 to mean digital
units of value that:

(a) are designed to be fungible; and
(b) can be provided as consideration for a supply; and
(c) are generally available to members of the public without any

substantial restrictions on their use as consideration; and

'8 For further discussion on the application of subsection 9-10(4) see paragraphs 37
to 42 and 99 to 102 of GSTR 2002/2.
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(d) are not denominated in any country’s currency; and

(e) do not have a value that depends on, or is derived from, the
value of anything else; and

() do not give an entitlement to receive, or to direct the supply
of, a particular thing or things, unless the entitlement is

incidental to:

(i) holding the digital units of value; or

(i) using the digital units of value as consideration;

but does not include:

(9) money; or

(h) a thing that, if supplied, would be a financial supply for a
reason other than being a supply of one or more digital units
of value to which paragraphs (a) to (f) apply.

Special rules relating to supply

47. Some provisions of the GST Act determine that:

. a supply is not a taxable supply;
. there is no supply; or
o a supply is made.

This table sets out special rules relating to supplies:

Special rules

Subject

Provision

GST groups

subsection 48-40(2)

GST religious groups

subsection 49-30(1)

GST branches

paragraphs 54-40(2)(a) and (c)

Insurance settlements

subsections 78-25(1), 78-60(1), 78-65(2)
and 78-70(2)

Compulsory third party
schemes

subsection 79-85(1)

Australian tax, fee or
charge

subsections 81-5(3) and 81-10(3)

Company amalgamations

Division 90

Supplies partly connected
with Australia

section 9-25, subsection 96-5(1)

For further discussion on Division 96 see
paragraphs 95 to 102 of GSTR 2000/31
Goods and services tax: supplies connected
with Australia.

Vouchers

subsection 100-10(1)

For further discussion on vouchers see
GSTR 2003/5 Goods and services tax:
Vouchers.

Supplies in satisfaction of
debts

subsection 105-5(3)
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Income tax related Division 110

transactions

PAYG voluntary Division 113

agreements

Principals and Subdivision 153-B

intermediaries as For further discussion on the application of

sepa_rate suppliers or Subdivision 153-B see paragraphs 74 to 96 of

acquirers GSTR 2000/37 Goods and services tax:
agency relationships and the application of the
law.

Part 2: Supply in the context of a transaction

48. Part 1 of this Ruling looked at the concept of ‘supply’ in the
context of the GST Act. This Part of the Ruling looks at how to identify
and characterise supplies in the context of the transactions in which
they are made.

49. The Ruling uses ten propositions to assist in analysing a
transaction to identify the supply or supplies made in that transaction.
The propositions are not universal as they may have exceptions or be
qualified either by the operation of particular provisions of the

GST Act, or by the facts and circumstances of a transaction.

50. The propositions in this Part are:

Proposition Description

Proposition 1 For every supply there is a supplier (paragraph 52)

Proposition 2 Generally, for every supply there is a recipient and an
acquisition (paragraphs 53 to 62)

Proposition 3 A supply may be mixed, composite or neither
(paragraphs 63 to 66)

Proposition 4 A transaction may involve two or more supplies
(paragraphs 67 to 70)

Proposition 5 An entity will make a supply if it provides something to
another entity (paragraphs 71 to 91)

Proposition 6 ‘Supply’ usually, but not necessarily, requires
something to be passed from one entity to another
(paragraphs 92 to 94)

Proposition 7 An entity cannot make a supply to itself
(paragraphs 95 to 98)

Proposition 8 A supply cannot be made by more than one entity
(paragraphs 99 to 101)

Proposition 9 Creation of expectations alone does not establish a
supply (paragraphs 102 to 111)

Proposition 10 | It is necessary to analyse the transaction that occurs,
not a transaction that might have occurred
(paragraphs 112 to 113)
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51. Transactions may also require consideration of the total fact
situation. The Ruling discusses the total fact situation as
Proposition 16 in paragraphs 222 to 246. While this is discussed in
Part 3 of the Ruling, the need to consider the total fact situation is
also relevant in analysing two party transactions.

The propositions explained
Proposition 1: for every supply there is a supplier

52. The Commissioner considers that for every supply there is a

supplier. The term ‘supplier’ is not defined in the GST Act. However,

whenever the term is used in the Act it refers to the entity that makes
a supply or is capable of making a supply.

Proposition 2: generally, for every supply there is a recipient
and an acquisition

53. The meaning of ‘acquisition’ in section 11-10 is the corollary of
the meaning of supply in section 9-10. Subsection 11-10(1) provides
that, ‘An acquisition is any form of acquisition whatsoever'.
Subsection 11-10(2) refers to the thing acquired, such as goods,
services or a right, and the means by which the thing is acq