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NO Ref.: 89/2930-1 Date of effect: Imedi ate
BO Ref.: Date original nmeno issued:

FO | NDEX DETAI L

Ref erence no.: Subject refs: Legi sl ative
refs:
| 1012286 DEFI NI TI ON OF RESI DENT 6(1)

RESI DENCY OF VI SI TORS
AND M GRANTS

OTHER RULINGS ON THIS TOPIC I T 2268

TITLE: | NCOVE TAX: RESI DENCY STATUS OF VI SI TORS AND
M GRANTS
NOTE: . I ncone Tax Rulings do not have the force of |aw

Each deci sion nmade by the Australian Taxation Ofice is
made on the nerits of each individual case having
regard to any relevant Ruling.

PREAMBLE

The purpose of this Ruling is to establish guidelines for
determ ning the residency status for incone tax purposes of
vari ous categories of individuals who cone to Australia. These
cat egori es incl ude:

overseas visitors working in Australia for alimted

tine;
m grants;
vi siting academ cs;
peopl e on wor ki ng hol i days.
2. The terns "resident”, "resident of Australia" and "non-

resident” are defined in subsection 6(1) of the Incone Tax
Assessnment Act 1936. A "non-resident” is defined as a person who
Is not a resident of Australia. So far as an individual is
concerned, a "resident"” or "resident of Australia" is defined to
nean:

"a person, other than a conpany, who resides in Australia
and includes a person-

(1) whose domcile is in Australia, unless the Conmm ssioner
Is satisfied that his permanent place of abode is
outside Australi a;
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(1i1) who has actually been in Australia, continuously or
intermttently, during nore than one-half of the year
of income unless the Conm ssioner is satisfied that his
usual place of abode is outside Australia and that he
does not intend to take up residence in Australia; or

(iii who is an eligible enployee for the purposes of the
Super annuation Act 1976 or is the spouse or a child
under 16 years of age of such a person;...".

3. The above definition in effect prescribes four tests in
ascertaining whether an individual is a resident. Those tests are
as follows:

resi dence according to ordi nary concepts;
the domcile test;

the 183 day test; or

t he Commonweal t h superannuation fund test.

4. The tests relating to domcile and the superannuation fund
mai nly concern persons who ordinarily reside in Australia but who
are not actually living in Australia during the year of incone.
They are therefore not dealt wwth in this Ruling. This Ruling
focuses on the determ nation of residence according to ordinary
concepts and the 183 day test, being the tests which are rel evant
to visitors and m grants.

5. Al though this Ruling deals solely with the question of

resi dency for the purposes of Australia's incone tax law, it
shoul d be noted that the fact that a person nay be regarded as a
resident of Australia for Australian inconme tax purposes does not
nmean that the person nay not al so be a resident of another country
for the purposes of that country's taxation |aws. A nunber of
doubl e taxation agreenents to which Australia is a party
specifically recognise the existence of dual residency. 1In a case
of dual residency, regard nust be had to the terns of the
particul ar doubl e taxation agreenent when determning liability
for Australian incone tax. A dual resident, who is treated as
solely resident of another country for the purposes of the

rel evant doubl e taxation agreenent, remains a resident of
Australia for the purposes of the Incone Tax Assessnent Act. He
or she is therefore liable to Australian tax on any assessabl e

I ncome which is not covered by the particul ar double taxation

agr eenent .

RULI NG

Resi dence according to ordi nary concepts

6. The primary test in deciding whether a person is a resident
I's whether the person "resides"” in Australia. Where that test is
satisfied, there is no need to go any further. The person is a
"resident of Australia" for incone tax purposes.
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7. Subpar agraphs (1) (a)(i), (||) and (|||) of the definition in
section 6 extend the neaning of "resident” to persons who nmay not
reside in Australia (E.C._of T. v. Applegate 79 ATC 4307,

9 ATR 899 per Northrop J, at ATC p.4314, ATR p.907). |If a person
resides in Australia , it does not matter that one or nore of the
tests prescribed in s.6(1)(a)(i),(ii) and (iii) of the definition
are not net.

8. Whet her a person resides in Australia is a question of fact
whi ch has to be detern1ned haV|ng regard to the circunstances of
each case. The word "reside" has a very w de neaning (see

Appl egate per Northrop J, at ATC p.4313, ATR p.905; E.C. of T. v.
MIler (1946) 73 CLR 93). 1In the Shorter Oxford Dictionary the
word "reside" is defined to nmean "to dwell permanently, or for a
considerable tine, to have one's settled or usual abode, to live
in or at a particular place.".

9. Al t hough each case will need to be determned in the |ight
of its own facts, an overseas visitor who cones to Australia on a
wor ki ng holiday and travels around the country living in hotels,
hostels etc., would not usually be regarded as residing in
Australia under the ordinary concepts test. Such visitors wll
generally be on a restricted visa which limts the tine they can
spend in Australia to 12 nonths and |imts the period they can
work in any one enploynent to 3 nonths. 1In such circunstances,
the transitory nature of the working holiday would, in the absence
of special factors, lead to a conclusion that the person is not
residing in Australia.

10. On the other hand, a mgrant who settles with his famly in
Australia would usually be regarded as residing in Australia from
the date of his arrival, notw thstanding that his business or
personal interests may require himto be absent from Australia for
ext ended periods (see Macrae v. Macrae [1949] 2 Al ER 34;
Stransky v. Stransky [1954] 2 Al ER 536). For exanple, a person
mgrates to Australia with his wife and children and purchases a
honme here. He retains an interest in a business in his country of
origin.

He returns to that country to carry out business activities for a
few days each nonth or for 2 to 3 nonths a year. Odinarily he
woul d be considered to be residing in Australia despite his
overseas absences. However, if such a person spent the majority
of his tinme in his country of origin conducting his business
activities, he would not usually be regarded as residing in

Australia under the ordinary concepts test. [ The preceedi ng
sentence has been deleted - reference should be
made to Taxation Ruling IT 2681 for details of the
date of effect of the w thdrawal ]

11. Where a person cones to Australia for alimted tine, e.g.,
persons enployed in Australia for a limted period (as distinct
froma working holiday) or visiting academ cs comng to Australia
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to pursue a course of study or research project, it is recognised
that there nay be difficulties in deciding whether that person
resides in Australia. The particular circunstances of each case
woul d of course need to be taken into account. Relevant factors
to be considered woul d include whether the person is acconpani ed
by his or her famly, whether a place of abode is naintained
outside Australia, the extent to which any assets or bank accounts
are acquired or maintained in Australia, the existence of a
contract of enploynent in the visitor's honme country and the
expected length of the person's visit.

12. Al t hough the length of the visit is not itself determ native
of residency status, as a general rule, a person whose intended
visit to Australia was |ess than 6 nonths woul d not be regarded as
"residing” in Australia during that visit. This does not nean

that all visitors to Australia for 6 nonths or nore should be
treated as residing in Australia. Al relevant factors nust be
taken into account. However, a person whose intended visit to
Australia was greater than 2 years would generally be regarded as
residing in Australia during that person's stay.

13. I n deciding whether a person is residing in Australia the
wei ght to be given to each factor will, of course, vary with the

I ndi vi dual circunstances. No single factor is necessarily
decisive. Rather, the factors, taken together, are pointers which
hel p to determ ne whether a person resides in Australia. The
foll ow ng exanples illustrate how these factors may be consi dered:

(a) An academi c research officer conmes to Australia for the
pur pose of conducting research. The intended duration
of the visit is 5 nonths, but the research officer, in
fact, stays for 7 nonths. During her stay in
Australia, she maintains a place of abode in her
country of origin and her husband and children remain
there for the full period. Wilst in Australia, the
research officer acquires no assets in Australia. The
research officer would not be considered to be
"residing” in Australia for the seven nonth period
because she is unacconpanied by her famly, maintains a
pl ace of abode outside Australia, has no Australian
assets and only intended to remain in Australia for a
short period of tine;

(b) A person cones to Australia, acconpanied by his wife
and children, intending to work for a 2 year period.
He lets the house he owns in his country of origin,
takes out a |l ease on a rental property in Australia and
transfers noney to an Australian bank account. Three
nonths after his arrival in Australia, he decides to
return to his country of origin. He surrenders the
| ease on the Australian rental property, closes his
Austral i an bank account and departs with his famly.
The person woul d be considered to have been "residing"
in Australia for the three nonth period because he was
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acconpanied by his famly, transferred noney to an
Austral i an bank account and, on arrival, intended to
remain in Australia for 2 years. Maintaining a place
of abode outside Australia would not outweigh the other
factors which point to a conclusion that the person was
residing in Australia.

183 day test

14. The background to and basis of the 183 day test
(subparagraph(a)(ii) of the definition) is set out in paragraph 8
of Taxation Ruling IT 2268. As that Ruling indicates,
subparagraph (a)(ii) does not classify persons as non-residents.
On the contrary it characterises certain persons as residents of
Australia. Were a person does not reside in Australia within the
ordi nary concepts test, he or she will neverthel ess be a resident
If present in Australia for six nonths during a year of incone

unl ess the Conm ssioner is satisfied that the person's usual place
of abode is outside Australia and he or she does not intend to
take up residence in Australi a.

15. The expression "place of abode" refers to "the physical
surroundi ngs in which a person |lives"(see Appl egate per Fisher J,
at ATC p. 4317, ATR p.910). The expression is often used as being
synonynous with the word "resi dence" (see Appl egate per Northrop
J, at ATC p. 4313, ATR p.906). A person would be regarded as
having his or her usual place of abode outside Australia if the
person has an intention or expectation of returning to live
outside Australia on cessation of his or her visit to Australia.
As a general rule, if a person is not regarded as residing in
Australia under the ordinary concepts test it would be expected
that his or her usual place of abode is outside Australi a.

16. In the case of the overseas visitor in Australia on a
holiday for nore than 6 nonths of the year of incone (see
paragraph 9 of this Ruling), subparagraph (a)(ii) would not
usual |y operate to treat the visitor as a resident of Australia
because it woul d be expected that the visitor's usual place of
abode is outside Australia and he or she would not intend to take
up residence in Australia. The sane position would apply for
overseas visitors working in Australia and visiting academ cs who
are not residing in Australia during their stay and have no

I ntention of taking up residence in Australi a.

17. There may be situations, however, where a person does not
reside in Australia during a particular year but is present in
Australia for nore than 6 nonths (perhaps intermttently) and
intends to take up residence in Australia in the future. For
exanple, an intending mgrant who is present in Australia
intermttently, unacconpanied by his or her famly, for a period
I n excess of 6 nonths of an incone year may not be "residing” in
Australia but would be treated as a resident under the 183 day
test in subparagraph (a)(ii) of the definition.
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