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FO | NDEX DETAI L

Ref er ence no.: Subj ect refs Legi slative refs
| 1012806 TAX FI LE NUMBERS 202D, 2O2DDA, 202DDB
SOLI Cl TORS 221YHZC(1A), 221YHzZD

OTHER RULI NGS ON TOPRPI C
TITLE: | NCOVE TAX: APPLI CATI ON OF THE TAX FI LE NUMBER
ARRANGEMENTS TO SOLI Cl TORS
NOTE: . Inconme tax rulings do not have the force of |aw
Each deci sion made by the Australian Taxation Ofice is

made on the merits of each individual case having regard
to any relevant rulings.

DEFI NI TI ONS

In this Ruling the foll owi ng expressions have these neani ngs -

"investment body remtter nunber’ neans the nunber issued
under | ncome Tax Regul ati on 57A by the Conmm ssi oner of
Taxation to investnment bodies.

"primary investor’ mneans the investor who deposits noney with
a solicitor to be invested by the solicitor with a secondary
I nvest ment body.

"primary investnent’ neans the investnent nmade by a primary
I nvestor when the primary investor deposits noney with a
solicitor to be invested or lent by the solicitor.

'secondary investnent’ neans the investnent nmade by a
solicitor, using noney deposited with the solicitor by a
primary investor, with an investnent body (w thin the neaning
of section 202D of the Incone Tax Assessnent Act 1936 (the
Act) .

'secondary investnent body’ neans the investnent body with
whi ch the solicitor nmakes the secondary investnent.

PREAVBLE
2. Item4 in the table in subsection 202D(1) of Part VA of the

Act includes in the definition of an investnent to which Part VA
applies, a deposit of noney with a solicitor for the purpose of



TAXATION RULING | T 2649

FO Enbargo: My be rel eased Page 2 of 7

(a) being invested by the solicitor; or

(b) being I ent under an agreenent to be arranged by or on
behal f of the solicitor.

3. Subsection 202D(1) provides that the investor is the person
for whose benefit the noney is invested or Ient and the investnent
body is the solicitor.

4. Solicitors (and other investnent bodies defined in Part VA)
have been included in the tax file nunber arrangenents to inprove
the incone matching systemof the Australian Taxation Ofice.

That is, by requiring investnent bodies to report tax file nunber
I nformati on along with nane, address and incone details, the
Australian Taxation Ofice wll be able to nore efficiently match
I ncone earned with inconme declared in tax returns.

BACKGROUND

5. Wiere an investor deposits noney with a solicitor for the

pur pose of being invested or lent, the solicitor will, subject to
the exceptions outlined in this Ruling, have obligations as an

I nvest ment body. These obligations are:

to record and report to the Tax Ofice tax file nunbers
provi ded by investors, and where required, exenptions from
guoting a tax file nunber clainmed by investors

(I T Regul ati on 55);

to deduct anounts equivalent to the highest marginal tax
rate plus nedicare |levy fromincone derived from
I nvestnments in respect of which:

- the investnent body is liable to pay incone (subsection
221 YHZC(1A)); and

- tax file nunbers or exenptions are not quoted (paragraph
221 YHZC(1A) (d));

toremt to the Tax Ofice any anbunts deducted by the
21st day of the nonth followi ng that in which the anount
was deducted (subsection 221YHZD(1A)); and

to provide annual investnent incone reports in respect of
the investnments (I T Regul ati on 56).

6. Wiere the noney is invested by the solicitor with a secondary
I nvest nent body and incone is derived on that investnent, the
secondary investnent body will also be subject to obligations
under the tax file nunber arrangenents.

7. As to the expression 'liable to pay incone' in paragraph
221YHZC(1A) (a), the ordinary neaning of the word 'liable',
according to the Macquarie Dictionary, is '"under |egal obligation;
responsi bl e or answerable'. This Ofice takes the view that a
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solicitor, as an investnent body, is |iable to pay incone in terns
of paragraph 221YHZC(1A) (a) where:

(a) the solicitor has invested a client's noney with a
secondary investnent body on trust for the client and that
body pays incone to the solicitor fromthe investnent;

(b) the solicitor has contracted with a client to invest the
client's noney wwth a secondary investnent body and that
body pays incone to the solicitor fromthe investnent; or

(c) the solicitor has arranged for a client's noney to be | ent
under an agreenent and the borrower of the noney pays
i nconme to the solicitor fromthe | oan.

8. In each of these situations, this Ofice considers that the
solicitor is under a legal obligation to pay incone or is
responsi bl e or answerable to the client to pay incone.

9. The situations in paragraph 7 are not intended to constitute
an exhaustive list of all situations in which a solicitor nay be
liable to pay incone in respect of an investnent. \Were the
solicitor is an investnent body but is not |iable to pay incone on
an investnment, the solicitor is not required to fulfil the
deduction obligations of an investnent body in respect of that

I nvest ment .

10. The purpose of this Ruling is to clarify when a solicitor wl|
be an investnent body and to assist in determning the tax file
nunber to be quoted in respect of various investnents. The Ruling
explains, in so far as they affect solicitors, the anendnents
contained in the Taxation Laws Anendnent Act (No 2) 1991 which

I nserted sections 202DDA and 202DDB into the Act.

RULI NG

Deposits with a Solicitor

11. The expression 'deposit of noney with a solicitor' in
subsection 202D(1) (also referred to as investor nobney) neans
noney paid into:

(a) the solicitor's trust account; or

(b) anot her account com ng under the effective control of the
solicitor in the course of practice as a solicitor.

Ef fective Control of the Deposit/lncone

12. Where the incone derived froman investnent made by a
solicitor on behalf of an investor is not credited to:

(a) the solicitor's trust account; or
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(b) anot her account com ng under the effective control of the
solicitor in the course of practice as a solicitor,

the solicitor is unable to fulfil the deduction and reporting
obligations of an investnent body. Therefore, where the incone
stream fromthe investnent bypasses the solicitor, or the
solicitor acts only as a conduit for the paynents and does not
have effective control of the nonies, the solicitor is not an

I nvest nent body.

| nvest nent Body Remitter Nunber

13. The investnment body remtter nunber issued by the Conm ssioner
of Taxation will be identical to the non-resident w thhol ding tax
nunber i1ssued to persons or organi sations required to deduct and
remt non-resident withholding tax. Solicitors that are not

regi stered for the purposes of non-resident withholding tax wll
be issued a remtter nunber when they | odge the quarterly tax file
nunber report required under Regul ation 55 of the Incone Tax

Regul ations. |If a solicitor wishes to obtain a remtter nunber
but does not have any tax file nunbers which nust be reported, the
solicitor may lodge a nil quarterly report and the Australian
Taxation Ofice wll issue a remtter nunber.

14. The solicitor’s investnent body remtter nunber may be quoted
in place of the solicitor's own tax file nunber when the
solicitor, acting as trustee in respect of the investnent, does
not have a tax file nunber for the trust. It is to be noted that
the remtter nunber nay only be quoted if the secondary i nvestnent
has a descriptive title which does not identify the names of al
the primary investors (I T Regulation 56A). Where the primry

I nvestors are clearly identified, section 202DDB will apply (see
paragraph 19 to 22 inclusive).

I[tem 4(a) investnents: Deposits of noney with a solicitor for the
pur pose of being invested by the solicitor.

15. Whether a solicitor will have obligations as an investnent
body under item4(a) of the table in subsection 202D(1) of the
Act, wll depend on the descriptive title of the investnent nade
by the solicitor wwth the secondary investnent body.

16. Were a primary investor deposits noney with a solicitor and
the solicitor invests that noney with a secondary investnent body,
the investnent with the secondary body will normally fall into one
of the follow ng three categories:

(1) noney invested in the primary investor’s nanme only;

(ii) noney invested in the nanes of both the solicitor and
the primary investor; or

(ii1) noney invested in the solicitor’s name only.
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(i) Money invested in the investor’s nane only

17. Where a solicitor invests investor noney with a secondary

I nvestment body in the investor’s nane only, the client wll be
the investor for that investnent. The solicitor is not an

I nvest nent body.

18. Under the terns of subsection 202DC(2) of the Act, a solicitor
can pass the tax file nunber of the investor to the secondary

I nvestment body if the investor’s tax file nunber has been quoted
to the solicitor. |If the investor's tax file nunber is not quoted
to the secondary investnent body, tax will be deducted by the
secondary investnent body fromincone paynents.

(ii) Money I nvested in nanes of both the solicitor and investor

(A) Primary I nvestor identified in descriptive title of
secondary i nvestnent.

19. Section 202DDB of the Act provides special rules where a
solicitor invests noney on behalf of a primary investor and the
primary investor is clearly identified in the descriptive title of
the secondary investnent. The primary investor will be taken to
be clearly identified where the descriptive title of the secondary
I nvestment identifies the primary investor. |If there is nore than
one primary investor, all of the primary investors should be
clearly identified.

20. Exanpl es of such investnents include those investnents nmade in
the nane of 'solicitor in trust for named person', 'solicitor on
behal f of naned person' or "solicitor re nanmed person".

21. |If section 202DDB of the Act applies:

the primary investor may quote his or her tax file nunber
directly to the primary investor or it may be quoted to
the secondary investnent body by the solicitor acting for
the primary investor;

the solicitor will not be treated as an investnent body in
respect of the primary investor (i.e. the obligations
outlined in paragraph 5 need not be net); and

the solicitor may not quote his or her tax file nunber or
remtter nunber to the secondary investnent body.

22. Subsection 202DDB(2) provides that where a solicitor is acting
on behalf of two or nore primary investors, and each primary

I nvestor is identified in the descriptive title investnent, at

| east one investor must quote a tax file nunber (or exenption) to
the secondary investnent body to avoid having tax deducted from

t he i ncone paynents.

23. Under the terns of subsection 202DC(2) of the Act, a solicitor
may pass the tax file nunber of the primary investor to the
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secondary investnent body if that investor's tax file nunber has
been quoted to the solicitor.

(B) Primary I nvestor not clearly identified in the descriptive
title of the secondary investnent

24. \Where the nanes of the primary investors are not clearly
identified in the descriptive title of the secondary investnent,
section 202DDB wi |l not apply. Accordingly, the solicitor wll be
an investnent body and shoul d observe the obligations |isted at
par agr aph 5.

25. The solicitor will also be an investor with respect to the
secondary investnent body and may quote his or her remtter nunber
to the secondary investnent body in place of his or her personal
tax file nunber.

(iii) Investnents made in the solicitor's name only

26. Where a solicitor invests investor noney wth a secondary

I nvest ment body on behalf of the primary investor in the
solicitor's nane only, the solicitor will be an investnent body.
The solicitor will be subject to the obligations described in
paragraph 5 of this Ruling.

27. The solicitor will be an investor with respect to the
secondary investnent body, and may quote his or her investnent
body remtter nunber or personal tax file nunber to the secondary
I nvest nent body.

28. Failure by the solicitor to quote either the solicitor's tax
file nunber or investnent body remtter nunber to the secondary
I nvestnent body will result in the secondary investnent body
deducting tax fromincone derived on the investnent.

29. A solicitor will not be an investnent body in relation to an
I nvest ment nmade by the solicitor of the solicitor's own noney.

Sunmmary of Item4 (a) investnents

30. A solicitor will only be held to be an investnent body by
virtue of item4 (a) of the table in subsection 202D(1) of the Act
where the follow ng el enents are present

(a) the noney is deposited into an account over which the
solicitor has effective control

(b) the incone derived fromthe investnent made by the
solicitor is paid into an account over which the solicitor
has effective control; and

(c) the secondary investnent is in the solicitor's nane al one,
or the secondary investnent is nade in the nanme of the
solicitor and a primary investor whose nane is not clearly
identified in the descriptive title of the investnent.
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31. Although a solicitor may not have obligations as an investnent
body in certain circunstances, the primary investor's tax file
nunber should still be quoted to the secondary investnent body to
ensure tax is not withheld by the secondary investnent body.

ltem 4(b) investnents: Deposits of nobney with a solicitor for the
pur pose of being |l ent under an agreenent arranged by or on behal f
of the solicitor

32. Item4(b) of the table in subsection 202D(1) the Act states
that deposits of noney with a solicitor for the purpose of being
| ent under an agreenent to be arranged by or on behalf of the
solicitor are investnments to which Part VA of the Act applies.

33. To be within item4(b), the | oan nust be nade frominvestor
noney deposited into an account for which the solicitor has
effective control (refer paragraph 12). The tax file nunber
arrangenments wll not apply where the principal of the loan is
transferred directly between the | ender and the borrower (or
person nom nated by the borrower).

34. The solicitor will only be an investnent body where the incone
derived fromthe | oan passes through an account for which the
solicitor has effective control

Sunmary of ltem 4(b) investnents

35. Asolicitor will only be an investnent body by virtue of item
4(b) of the table in subsection 202D (1) of the Act if all of the
foll ow ng el enents are present: -

(a) a person deposits noney with a solicitor for the purpose
of being I ent under an agreenent arranged by or on behalf
of the solicitor

(b) the noney is deposited into an account over which the
solicitor has effective control; and

(c) the inconme derived fromthe | oan arranged by the solicitor
is paid into an account over which the solicitor has
ef fective control.

COW SSI ONER OF TAXATI ON
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