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NOTE: . Income Tax Rulings do not have the force of |aw

Each deci sion made by the Australian Taxation Ofice
is made on the nerits of each individual case having
regard to any rel evant Ruling.

PREAMBLE

The purpose of this Ruling is to provide guidelines for
determ ni ng whet her individuals who | eave Australia tenporarily to
live overseas, for exanple, on tenporary overseas work assignnents
or on overseas study | eave, cease to be Australian residents for
i ncone tax purposes during their overseas stay. This preanble
outlines various matters that are relevant to the content of this
Rul i ng, under appropriate headi ngs.

Statutory Definition

2. The terns "resident"” and "resident of Australia" are defined
in subsection 6(1) of the Inconme Tax Assessnent Act 1936. So far
as an individual is concerned, these terns are defined to nean:

"(a) a person, other than a conpany, who resides in Australia
and includes a person-

(1) whose domcile is in Australia, unless the
Commi ssioner is satisfied that his permanent pl ace
of abode is outside Australi a;
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(1) who has actually been in Australia, continuously or
intermttently, during nore than one-half of the
year of income, unless the Conmm ssioner is
satisfied that his usual place of abode is outside
Australia and that he does not intend to take up
residence in Australia; or

(tit) who is an eligible enployee for the purposes of the
Super annuation Act 1976 or is the spouse or a child
under 16 years of age of such a person; "

3. The above definition, in effect, provides four tests to
ascertain whether an individual is a resident:

resi dence according to ordi nary concepts;

the domcile and pernmanent place of abode test;
the 183 day test; or

t he Commonweal t h superannuation fund test.

4. This Ruling focuses on the first two tests referred to in
par agraph 3, being the tests nost widely applicable to persons who
ordinarily reside in Australia but who |eave Australia tenporarily
and are not actually living in Australia during the year of

i ncone.

Summary of Ruling

5. The Ruling concludes, bearing in mnd the w de, general

| anguage used in the first test in the "resident"” definition, and
the state of satisfaction which nust be reached in the second
test, that it is not possible to provide conclusive rules for
determ ning the residency status of individuals |eaving Australia
tenporarily. The Ruling says, however, that the follow ng factors
need to be taken into account:

(a) the intended and actual |ength of the individual's stay
in the overseas country;

(b) any intention either to return to Australia at sone
definite point intime or to travel to another country;

(c) the establishnment a hone outside Australi a;

(d) the abandonnent of any residence or place of abode the
i ndi vi dual may have had in Australi a;

(e) the duration and continuity of the individual's
presence in the overseas country; and

(f) the durability of association that the individual has
with a particular place in Australi a.
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The weight to be given to each factor will vary w th individual
ci rcunst ances of each case and no single factor is conclusive.

Possibility that person may be resident in two countries

6. This Ruling deals only with the question of residency for

t he purposes of Australia s incone tax |laws. However, the fact
that a person is a resident of Australia for Australian incone tax
pur poses does not nean that the person may not al so be a resident
of another country for the purposes of that country's taxation
laws. A nunmber of double taxation agreenents to which Australia
is a party recognise the possibility of a person being a resident
of two countries, in other words, a person nay have dual

residency. Those agreenents provide rules for determ ning the
country of which the person is deened to be a sole resident.
Therefore, if a person is considered to be a resident of Australia
as well as a resident of another country, regard nust be had to
the terns of the particular double taxation agreenent in

determ ning the person's residency status. A dual resident, who
is treated as solely resident of another country for the purposes
of the relevant doubl e taxation agreenent, remains a resident of
Australia for the purposes of the I ncone Tax Assessnent Act
(conpare paragraph 5 of Taxation Ruling IT 2607).

Definitions

"Resi de"

7. The ordi nary neaning of the word "reside", according to the
Shorter Oxford English Di ctlonary is to dwell permanently, or for
a considerable tinme, to have one's settled or usual abode, to live
inor at a particular pl ace.

"Donmicile"

8. "Domcile" is a |legal concept to be determ ned according to
the Domcile Act 1982 and to the common | aw rul es which the courts
have developed in the field of private international |aw. The
primary comon law rule is that a person acquires at birth a
domcile of origin, being the country of his or her father's
permanent honme. This rule is subject to sone exceptions.

For exanple, a child takes the domcile of his or her nother if
the father is deceased or his identity is unknown. A person
retains the domcile of origin unless and until he or she acquires
a domcile of choice in another country, or until he or she
acquires another domcile by operation of |aw (Henderson v.
Henderson [1965] 1 All E.R 179; Udny v. Udny [1869] L.R 1 Sc.&
Div. 441; Bell v. Kennedy [1868] L.R 1 Sc.& Div. 307 (H L.)) .

9. The common | aw test of domcile of choice has now been
restated in section 10 of the Domi cile Act which provides:
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"The intention that a person nust have in order to acquire a
domcile of choice in a country is the intention to nake his
home indefinitely in that country."”

In addition, that Act abolished the former common | aw rul e whereby
a married woman had at all tinmes the donicile of her husband.

10. In determning a person's domcile for the purposes of the
definition of "resident” in subsection 6(1), it is necessary to
consider the person's intention as to the country in which he or
she is to make his or her honme indefinitely. Thus, a person with
an Australian domcile but living outside Australia wll retain
that domcile if he or she intends to return to Australia on a
clearly foreseen and reasonably anticipated contingency e.g., the
end of his or her enploynent. On the other hand, if that person
has in mnd only a vague possibility of returning to Australi a,
such as making a fortune (a nodern exanple m ght be winning a
football pool) or sone sentinent about dying in the |land of his or
her forebears, such a state of mnd is consistent with the
intention required by law to acquire a domcile of choice in the
foreign country - see In the Estate of Fuld (No. 3)(1968) p. 675
per Scarman J at pp. 684-685 and Buswell v. I.R C (1974)

2 All EER 520 at p. 526.

"Per neanent pl ace of abode"

11. Havi ng established that a person has his or her domcile in
Australia, subparagraph (a)(i) of the definition of "resident"
requires the Comm ssioner to be satisfied that the person's

"per manent place of abode" is not outside Australia.

"Pl ace of abode"

12. The expression "place of abode" refers to a person's

resi dence, where one lives with one's famly and sl eeps at night
(Rv. Hammond (1852) 117 E.R 1477 at p. 1488; Levene v.
|.R C (1928) A C 217 and 1.R C.v. Lysaght (1928) A. C. 234).

I n essence, a person's "place of abode" is that person's dwelling
pl ace or the physical surroundings in which a person lives.

" Per manent "

13. The | eadi ng case on whet her a permanent place of abode is
outside Australiais F.C._of T. v. Applegate (79 ATC 4307;(1979)

9 ATR 899). The taxpayer, whose domcile was in Australia, had
been sent by his enployer, a firmof solicitors, to establish a
branch office in Vila, New Hebrides. H s absence was to be for an
indefinite period in the sense that the period was not specified
or defined but it was expected that it would be of a substantial

length. It was al so expected that later he would be recalled to
Australia. In fact, he returned to Australia after 2 years, his
stay being cut short by illness. The taxpayer clained that the

salary he earned in Vila was exenpt from Australian tax being
i ncome derived by a non-resident from sources wholly out of
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Australia. |In that case, it was decided that, because the

t axpayer could not be considered to have resided in Australia
under the ordinary nmeaning of the word "reside", the extended
definition of "resident"” contained in paragraph (a)(i) had to be
considered. Both the Suprene Court of New South WAl es and, on
appeal, the Full Court of the Federal Court of Australia held that
the taxpayer had a permanent place of abode outside Australi a.

He was therefore a non-resident in the year of incone concerned.

14. The Federal Court rejected the Comm ssioner's argunent that
a permanent place of abode outside Australia required an intention
to live outside Australia indefinitely wi thout any intention of
returning to live in Australia in the foreseeable future, other
than at sone renote, albeit specific, point of time. The Court
said that the term"permanent” nust be interpreted in the context
in which it appears. The Court said that in its context in the
"resident"” definition a permanent place of abode does not have to
be "everlasting"” or "forever". It nmeans sonething |less than a

per manent place of abode in which a person intends to live for the
rest of his or her life. It should be contrasted with a tenporary
or transitory place of abode outside Australia. It connotes a
nore enduring relationship with the particul ar place of abode than
that of a person who is ordinarily resident there or who has there
his or her usual place of abode. An intention to returnto
Australia in the foreseeable future to |ive does not prevent the
taxpayer in the neantinme setting up a "permanent place of abode"

el sewhere. The Federal Court also found that the taxpayer's
intention regarding the duration of his stay overseas was only one
relevant factor to be taken into account. O nore inportance is
the nature and quality of use which the taxpayer nmakes of a
particul ar place of abode overseas.

15. "Per manent pl ace of abode", according to Fisher J

(79 ATC at 4317; 9 ATR at 910-911), is :
..."the taxpayer's fixed and habitual place of abode. It is
his home, but not his permanent hone. |t connotes a nore

enduring relationship wwth the particular place of abode
than that of a person who is ordinarily resident there or
who has there his usual place of abode. Material factors
for consideration will be the continuity or otherw se of the
t axpayer's presence, the duration of his presence and the
durability of his association with the particul ar place".

16. The case of E.C of T. v. Jenkins 82 ATC 4098; (1982)

12 ATR 745, involved a bank officer who had been transferred to
the New Hebrides for 3 years. He returned to Australia after only
18 nont hs because of ill health. The taxpayer had tried to sel
the famly honme before going overseas but was unable to find a
buyer. The Australian hone was eventually | eased and the taxpayer
retai ned a bank account in Australi a.

17. The Supreme Court of Queensland held that the taxpayer had a
per manent place of abode outside Australia during the period he
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was overseas even though he had not at any material time fornmed an
intention to remain indefinitely in the New Hebrides in the sense
in which the word "indefinitely" is used in Applegate. Sheahan J
considered that if a stay of 10 years could not sensibly be
regarded as "tenporary", neither should a stay of 3 years be so

regarded. In giving evidence, the taxpayer had said that, under
normal circunstances, he and his wife would have applied for an
extension after the 3 years had |lapsed. |In addition, they had no

fixed date on which to return to Australia until the taxpayer fel
ill.

RULI NG

18. Liability to tax arises annually and the question where a

t axpayer resides nust be determ ned annually according to the
facts applicable to the particular year of incone under

consi deration. However, events which have happened since the end
of the tax year may be taken into account in determning that
question (Applegate per Franki J 79 ATC at p.4309; 9 ATR at

p. 902).

19. The first question to be asked in considering the residency
status of a person tenporarily leaving Australia, is whether he or
she can be considered to reside in Australia. |If the test of

resi dence according to ordinary concepts is satisfied, there is no
need to go any further. The person is a resident of Australia for
i ncone tax purposes.

20. The extended definition contained in subparagraph (a)(i) of
the definition of "resident"” is alternative to the ordinary
meani ng of the term"resides" (Applegate 79 ATC at p.4314; 9 ATR

at p.907). In other words, even if the person is found not to
"reside" in Australia wthin the ordinary nmeaning of the word, he
or she may still fall within the extended definition of
"resident". Conversely, if the person does "reside" in Australia

within the ordinary neaning of that word, it is not necessary to
deternm ne whether the extended definition is satisfied.

Donmicile

21. Ceneral |y speaking, persons |eaving Australia tenporarily
woul d be considered to have maintained their Australian domcile
unless it is established that they have acquired a different
domcile of choice or by operation of law. In order to show that
a new domcile of choice in a country outside Australia has been
adopt ed, the person nust be able to prove an intention to nake his
or her home indefinitely in that country e.g., through having
obtained a mgration visa. A working visa, even for a substanti al
period of time such as 2 years, would not be sufficient evidence
of an intention to acquire a new domcile of choice.
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Per manent Pl ace of Abode

22. The word "permanent" in subparagraph (a)(i) of the
definition of "resident" does not have the neaning of everlasting
or forever but is used in the sense of being contrasted with
tenporary or transitory (Applegate 79 ATC at p.4314; 9 ATR at

p. 907) .

23. It is clear from Appl egate and Jenkins that a person's

per manent pl ace of abode cannot be ascertained by the application
of any hard and fast rules. It is a question of fact to be
determined in the light of all the circunstances of each case.
Sonme of the factors which have been considered rel evant by the
Courts and Boards of Review Adm nistrative Appeals Tribunal and
whi ch are used by this Ofice in reaching a state of satisfaction
as to a taxpayer's pernmanent place of abode include :

(a) the intended and actual |ength of the taxpayer's stay
in the overseas country;

(b) whether the taxpayer intended to stay in the overseas
country only tenporarily and then to nove on to another
country or to return to Australia at sone definite
point in tine;

(c) whether the taxpayer has established a hone (in the
sense of dwelling place; a house or other shelter that
is the fixed residence of a person, a famly, or a
househol d), outside Australi a;

(d) whether any residence or place of abode exists in
Australia or has been abandoned because of the overseas
absence;

(e) the duration and continuity of the taxpayer's presence
in the overseas country; and

(f) the durability of association that the person has with
a particular place in Australia, i.e. maintaining bank
accounts in Australia, inform ng governnent departnents
such as the Departnment of Social Security that he or
she is leaving permanently and that famly all owance
paynments shoul d be stopped, place of education of the
taxpayer's children, famly ties and so on

Wi ght of factors

24. The weight to be given to each factor wll vary with the

i ndi vi dual circunstances of each particular case and no single
factor wll be decisive. Applegate seens to indicate, however
that greater weight should be given to factors (c), (e) and (f)
than to the remai ning factors, though these are still, of course,
relevant. The fact that a taxpayer knows that he or she wl|
return to Australia at a definite point in time (factor (b)) does
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not, of itself, nean that he or she does not have a pernanent
pl ace of abode outside Australi a.

Factor (a) - length of overseas stay

25. Clearly, the longer an individual's stay in any one
particul ar place, the nore permanent in nature and quality of use
is likely to be the stay in that place of abode. An individual's
intention regarding the duration of the overseas stay and the

I ength of the actual stay are only relevant factors. \Were a

t axpayer | eaves Australia for an unspecified or a substanti al
period and establishes a hone in another country, that home wl|l
represent a permanent place of abode of the taxpayer outside
Australia, subject to a consideration of the other factors |isted
i n paragraph 23 above. As a broad rule of thunb, a period of
about 2 years or nore would generally be regarded by this Ofice
as a substantial period for the purposes of a taxpayer's stay in
anot her country. It nust be stressed, however, that the duration
of the taxpayer's actual or intended stay out of Australia is not,
of itself, conclusive and needs to be considered with all of the
factors in paragraph 23 above.

26. | f, however, an individual with a usual place of abode in
Australia has no fixed or habitual place of abode overseas but
noves fromone country to another or noves constantly within the
same country ( for exanple, fromtown to town or even from suburb
to suburb) any association with a particul ar place overseas woul d
be purely tenporary or transitory and he or she woul d not be
considered to have adopted an alternative domcile of choice or a
per manent place of abode outside Australia. |In such case, if the
person could not be said to have acquired a domcile of choice
outside Australia, the taxpayer would be considered to be a

resi dent of Australia under subparagraph (a)(i) of the definition
of "resident”. On the other hand, a person nmay be considered to
have a permanent place of abode in an overseas country where he or
she establishes a hone in that country notw thstandi ng that he or
she noves to another home in the sanme country, subject to a
consideration of the other factors listed in paragraph 23.

27. General |y speaki ng, a taxpayer who | eaves Australia with an
intention of returning to Australia at the end of a transitory
stay overseas would remain a resident of Australia for incone tax
pur poses unl ess he or she can satisfy the Conm ssioner that a
consideration of the other factors listed in paragraph 23 requires
the conclusion that during the year of incone his or her permanent
pl ace of abode was outside Australia. What constitutes a nere
transitory stay overseas for these purposes would vary with the
circunstances of each case. However, as a general proposition, an
overseas stay for a duration of less than 2 years woul d be
considered as being of a transitory nature. It is stressed that
the duration of the taxpayer's stay overseas is not of itself

concl usi ve and nust be considered with all the other factors
listed in paragraph 23.
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Factor (c) - Wiether the taxpayer has established a hone outside
Australia

28. The fact that an individual has established his or her hone
(in the sense of a dwelling place; a house or other shelter that
is the fixed residence of a person, famly or household) in an
overseas country would tend to show that the place of abode in the
overseas country is permanent. Acquisition of a honme in the
overseas country would be a very relevant though not concl usive
factor. On the other hand, individuals or a famly group who
"make do" in tenporary accommodation with limted resources and
facilities such as in barracks, singles' quarters, aboard ships,
oil rigs, or mning towms, will be less likely to be considered to
have established a permanent place of abode overseas.

Factor (f) - Durability of association with a particular place in
Australia

29. The rel evance of bank accounts maintained in Australia

vari es depending on the types of accounts. |[|f a taxpayer closes
all bank accounts in Australia and transfers all funds (including
i nvestnent funds) to accounts in the overseas country, this would
indicate | ess durability of association with a place in Australia
than if all accounts in Australia were maintained. On the other
hand, even if an individual closes all accounts for everyday use
(such as cheque and savings accounts) and nmaintains a long term

i nvestment account, it is still possible to establish that, on the
basis of other factors, the individual has a permanent place of
abode in the overseas country.

30. Simlar considerations apply in relation to the place of
education of children. For exanple, an individual may be
considered to have a permanent place of abode in an overseas
country even though his or her children continue their schooling
in Australia due to the absence of adequate educational facilities
in the overseas country. However, the fact that the children
continue their schooling in Australia despite the presence of
adequat e educational facilities in the overseas country, would
tend to show a nore durable association wwth a place in Australia.

EXAMPLES

31. An Australian resident enployee of a m ning conpany was
transferred overseas for a tenporary work assignnment for a period
of 2 years and intended to return to Australia at the end of that
peri od. The purpose of the assignnment was for the enployee to
gain wi der work experience. The enployee was initially
acconpanied by his wife and children but the children returned to
Australia to continue their schooling. The enployee spent his
annual holiday in Australia. During his absence from Australia he
rented out his home and mai ntai ned bank accounts in Australi a.

He made no investnments in the overseas country and remtted al
noney in excess of living requirenments to Australia for
investnment. In those circunstances the taxpayer was not
considered to be a resident of Australia under the ordinary
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meani ng of the word "resident” but was considered to be a resident
under the extended definition of that term

Result: resident.

32. A person who had just conpleted tertiary studies decided to
| eave Australia for an unspecified period of tinme to work in one
overseas country to gain work experience. Before |eaving she

cl osed all bank accounts except for a 5-year interest bearing
deposit. She had no established hone in Australia and no spouse
or children in Australia. Wile she was forced to return to
Australia within 18 nonths due to an illness, she was considered
to be a non-resident as it was her original intention to remain
outside Australia for an unspecified period of tine and she was
considered to have a permanent place of abode in the overseas
country.

Resul t: non-resident.

The opposite concl usi on woul d have been reached if she had
intended to (and did) spend one year each in 2 countries and then
had travelled for a further period of one year, making do in
tenporary or transitory accommbdati on in each country as she went.
In that case she woul d not have a permanent place of abode in any
of the overseas countries and woul d continue to be a resident of
Australi a.

Result: resident during the 3-year overseas stay.

33. A bank manager was posted to the New Hebrides for 2 years.
During that tinme he and his famly lived in a furnished house
provi ded by the bank. The taxpayer's hone in Australia was |et.
On |l eaving Australia, the taxpayer expected a further overseas
posting after his 2-year period. He advised the Departnent of
Social Security that the famly was | eaving Australia permanently
and child endowrent paynents should cease. The taxpayer was
consi dered to have abandoned his place of residence in Australia
and to have fornmed the intention to, and in fact did, reside
outside Australia. H's place of abode in Vila was not nerely
tenporary or transitory; rather, it was intended to be and was in
fact his honme for the tinme being (Case S19 85 ATC 225;

28 CTBR (NS) Case 29).

Resul t: non-resident.

34. A bank officer was posted from Australia to the New Hebri des
for 2 years only and never intended to stay any | onger.

During his overseas posting he maintained bank accounts in
Australia, into one of which famly all owance paynents conti nued
to be nmade, and let his Australian honme unfurnished. He was
acconpanied by his wife and children. H's place of abode in the
New Hebri des was considered to be tenporary or transitory for two
reasons. Firstly, he lived, by the bank's continuing perm ssion,
in a house | eased by the bank in the New Hebrides. Secondly,
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having regard to the 2-year period of his appointnent, the
taxpayer's relationship with his place of abode in Port Vila

| acked " a nore enduring relationship" (see Applegate per Fisher J
79 ATC at p.4317; 9 ATR at pp 910-911) with the particul ar place
of abode than that expected to exist where a person ordinarily
resides there or has there his usual place of abode (Case Q68 83
ATC 343; Case 132 26 CIBR(NS) 913).

Result : resident.

35. An engi neer was sent by his Australian enployer to the

Phi |l i ppi nes on a project assignnent for a mninumperiod of 3 to 4
years and he decided to relocate his famly in the Philippines.

In fact, the assignnment was term nated after 2 years and the
taxpayer returned to Australia. It was always his intention to
return to Australia at the conpletion of the project. He retained
his Australian home and rented it out. On arriving in the

Phi |i ppi nes, the taxpayer and his famly initially resided for
short periods at a hotel and in an apartment. Later, he sub-I|eased
a house which the famly occupied until their return to Australi a.
Having regard to the nature and quality of his use of the place of
abode in the Philippines, the taxpayer was considered to have
establi shed a permanent place of abode outside Australia (Case R92
84 ATC 615; Case 145 27 CTBR(NS) 1131).

Result : non-resident.

36. An Australian chartered accountant was seconded to his

enpl oyer's London office for a period of 2 years or "such | onger
period as nutually agreed upon”. After arriving in London the

t axpayer and his wi fe bought an apartnent and lived there for one
year and | ater used rented accomodation, all the time renting out
his Australian honme. In the event, the taxpayer did not accept the
offer to stay on with the firmafter his initial period of

enpl oynent largely due to the fact that his wife wished to return
to Australia. After an extended holiday in Europe, he returned to
Australia. In view of his decision to purchase the natrinoni al
home in London and not to stay overseas solely for the basic
period of the 2-year secondnent, the taxpayer was considered to
have a pernmanent place of abode outside Australia (Case T28

86 ATC 276; 29 CTBR (NS) Case 31).

Result : non-resident.

37. An Australian m ssionary went overseas for a period of 4 to
6 years with the probability of again being posted overseas for a
simlar period after conpletion of her furlough |Ieave in
Australia. She and her husband owned a house in Australia which
they rented out during their absence. They intended to return to
Australia at the end of their m ssionary work. She was consi dered
to be a non-resident during the period of her absence overseas
(Case (©®5 83 ATC 472; 27 CIBR (NS) Case 18). However, during the
period of furlough in Australia and while she was in Australia
awai ti ng reappoi ntnment to anot her overseas post, she was not
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consi dered to have a permanent place of abode outside Australia
and was a resident of Australia.

Result: non-resident during the overseas absence.

38. An airline conpany enployee took a 2 to 3 year posting to an
overseas country expecting to return to Australia at the end of
that period. She was acconpani ed by her spouse and children and
purchased a hone in the overseas country while renting out the
famly home in Australia. She was considered to have remained a
resident of Australia. However, if she decided to stay in the
overseas country for a further period of, say, 2 years, she was to
be treated as a non-resident during the additional 2 year period.

Result: resident during her posting.

39. An engi neer went to a devel oping country to nmanage an aid
project. He received a salary supplenent paid under an Australian
Gover nnment assi stance schene. He expected to remain in the
overseas country for 18 nonths and then to obtain a posting to
manage a simlar project in another devel oping country. He was
considered to have a permanent place of abode in the overseas
country and to be a non-resident of Australia. A different

concl usi on may have been reached if it had been his intention to
return to Australia at the end of the first posting.

Result: non-resident.

40. An advertising executive secured a position with a UK firm
and undertook to work in London for 20 nonths. She sold her hone
in Australia and purchased a hone in the U K  She enrolled her

two children in a secondary school near the new hone which they
attended for 2 years. She had no other close famly ties in
Australia. At the end of the 20 nonths, she decided to extend her
stay by 1 year. She was considered to have a pernanent place of
abode in the U K and not to be a resident of Australia.

Resul t: non-resident.

40. A person who went to the U K to wrk for 3 years and
establi shed a place of abode there was not considered to be an
Australian resident during that period. At the end of the 3-year
period, before returning to Australia she travelled around France
for one year and Spain for another year, conbining travel and
casual enpl oynent. During the additional two years, she was not
considered to have a permanent place of abode in either Spain or
France and was therefore a resident of Australia.

Result: non-resident during the first three years but a resident
for the next two years.

41. A taxpayer with an Australian domcile and an established hone
in Australia established a second hone in an overseas country.
The taxpayer and his famly spent just over 6 nonths at the
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overseas honme and the rest of each year in his Australian hone.
Because of the length of the taxpayer's stays in Australia, the
duration of his presence overseas and the |lack of continuity of
his presence overseas |led to the conclusion that he had not
establi shed a permanent place of abode in the overseas country.
Thi s concl usion was supported by the extent of his durability of
association with his hone in Australia.

Result: resident.

42. A busi nessman operating an inport/export business spends
over 6 nonths every year in the overseas country with which nost
of the business is carried out. Hs wife travels with himduring
the 6-nonth stay overseas. Their children, aged between 20 and
32, live in Australia. The businessman owns a hone in Australia
where he lives for just under 6 nonths each year and a hone in the
ot her country where he lives the rest of the tinme. He holds

i nvestnments and ot her accounts in both countries. Because of the
| ength of his stays in Australia, the conclusion was reached,
having regard to the duration of his presence overseas and the

| ack of continuity of his presence overseas, that he had not
establ i shed a permanent place of abode in the overseas country.
Thi s concl usi on was supported by the extent of the durability of
his association with Australia. |In the absence of evidence that
he had adopted a domcile of choice in the other country (for
exanple, a mgration visa to the other country), he was consi dered
to be a resident of Australia and therefore subject to Australian
incone tax on all incone derived by him

Result: resident.

COW SSI ONER OF TAXATI ON
8 August 1991
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