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NOTE: . I ncone Tax Rulings do not have the force of |aw

Each deci sion made by the Australian Taxation Ofice
is made on the nmerits of each individual case having
regard to any rel evant Ruling.

PREAMBLE

Advi ce was sought fromthis Ofice concerning the taxation of
certain Swedi sh pensions paid to Swedish citizens residing in
Australia. The query concerned the position under the
Austral i a/ Sweden Doubl e Taxati on Agreenent of Swedi sh soci al
security pensions and pensions paid by the Swedi sh Governnent in
respect of services rendered to that governnment. Both types of
pensions are normally taxed in Sweden and clarification was sought
of the taxation treatnent applicable in Australia to such pensions
recei ved by residents of Australia.
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2. The taxation treatnent of such pensions is broadly anal ogous
to that applicable in respect of certain governnment pensions paid
from Denmark, Finland, the Netherlands or Ml aysia to residents of
Australi a.

SUMVARY

3. Swedi sh governnment service pensions or social security
pensions paid to a resident of Australia who is also a citizen of
Sweden may be taxed by both countries under the Australial/ Sweden
Doubl e Taxation Agreenent, but Australia is obliged to provide
double tax credit relief in respect of Swedi sh tax inposed on such
pensions. The sane position applies for Dani sh governnent service
or social security pensions paid to citizens of that country who
are residents of Australia, and for Finnish governnent service or
social security pensions paid to nationals of that country who are
residents of Australia, in accordance with the terns of the
respective doubl e taxation agreenents concluded with those
countries.

4, The Australial/ Mal aysi a Doubl e Taxati on Agreenent (see al so
Taxation Ruling I T 2575) and the Australia/ Netherlands Doubl e
Taxati on Agreenment have the sane effect inrelation to a
governnment service pension derived fromeither of those countries
by a resident of Australia, irrespective in those cases of the
pensioner's citizenship or nationality. This position does not
apply, however, under those agreenents where the pension is paid
I n respect of services that were rendered in connection with a
governnental trading or business undert aking.

RULI NG

Swedi sh Pensi ons

5. Article 18(1) of the Australial/ Sweden Doubl e Taxation
Agreenent contains the rule generally common to nost of
Australia's double taxation agreenents, that a pension or annuity
shall be taxable only in the country of residence of the pension
or annuity recipient. In the case of this agreenent, however,
that rule is subject to the provisions of Article 18(3), which
effectively provides that a Swedi sh Governnment service pension or
social security pension paid to any individual who is a Swedi sh
citizen may be taxed by Sweden. |In that case, there is nothing
under that Article or any other provision of the agreenent that
precludes Australia fromalso taxing the pension, in accordance
wth its donmestic law, where it is derived by an Australian
resident. The absence of the word "only" after "may be taxed" in
Article 18(3) is significant and can be contrasted wth Article
18(1) which includes the word "only".
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6. Under Article 23(2) of the agreenent, these pensions are
deened to be incone fromsources in Sweden. Accordingly, where
Sweden exercises its right under Article 18(3) to tax the
pensions, Article 24(1) operates to require the Swedish tax paid
to be allowed as a credit against Australian tax payable in
respect of that incone.

7. Hence, the agreenent allows for these pensions to be taxed by
both countries, but obliges Australia to provide double tax credit
relief. This reflects the position applicable under Australia's
donestic general foreign tax credit system under subsection
160AQ0(2) of the Incone Tax Assessnent Act 1936, with the credit to
be all owed against the Australian tax for the Swedish tax paid by
the Australian resident on the pension incone being [imted to the
anmount of the Australian tax referable to that incone.

Dani sh Pensi ons

8. Article 18 of the Australia/ Denmark Doubl e Taxation Agreenent
contai ns provisions concerning the taxation of pensions which are
identical to Article 18 of the Swedi sh Agreenent. The "Source of

I ncone"” and "Methods of Elimnation of Double Taxation" articles,

Article 22(2) and Article 23(1), also have the sanme effect as the
conparabl e articles of the Australia/ Sweden Doubl e Taxati on

Agr eenent .

9. It follows that the principles outlined in paragraphs 5 to 7
of this Ruling in relation to Swedi sh pensions apply equally to
Dani sh governnent service pensions and social security pensions
paid to citizens of Denmark who are residents of Australia.

Fi nni sh Pensi ons

10. Article 18 of the Australia/Finland Doubl e Taxati on Agreenent
contains al nost identical provisions to the Swedi sh and Dani sh
Doubl e Taxation Agreenents, except that the source country taxing
right for governnent service and social security pensions is
expressed to apply in respect of such pensions paid to nationals
of that country. Articles 22(2) and 23(1) of the Agreenent have
the sane effect as the conparable articles in the Australial/ Sweden
Doubl e Taxati on Agreenent.

11. The principles set out in paragraphs 5 to 7 of this Ruling
al so apply to Finnish governnent service and social security
pensions paid to nationals of Finland who are residents of
Australi a.

Mal aysi an Pensi ons

12. As explained in Taxation Ruling IT 2575, Articles 18(2) and
23(3) of the Australial/ Ml aysia Doubl e Taxati on Agreenent have the
sane effect as the provisions discussed in paragraphs 5 to 7 of
this Ruling with respect to governnment service pensions paid from
Mal aysia to Australian residents generally.



TAXATI ON RULING I T 2665

FO Enbargo: My be rel eased Page 4 of 4

13. However, by reason of Article 18(3) of the Australial/ Ml aysia
Agreenent, a different rule applies under that agreenent where the
governnment service pensions are paid in respect of services
rendered in connection wth any trade or business carried on by
the Governnent or a political subdivision or a local authority of
the other country, e.g., the Central Bank of Ml aysia (Bank
Negara) or the Mal ayan Railway Authority. In such cases, the
general pension article, Article 17(1), prevails to require the
Mal aysi an governnent service pension to be taxed only in
Austral i a.

Dut ch Pensi ons

14. Although expressed in different terns, Article 19(1) of the
Austral i a/ Net herl ands Doubl e Taxati on Agreenent (when read with
Article 23(1) and paragraph (5) of the Protocol to that Agreenent)
al so has the sane effect as the provisions discussed in paragraphs
5to 7 of this Ruling wth respect to governnent service pensions
paid fromthe Netherlands to Australian residents generally.

15. Article 19(2) of the Australial/ Netherlands Agreenent is
conparable with Article 18(3) of the Australial/ Ml aysia Agreenent
and has the sane effect as outlined in paragraph 13 above. 1In
such cases, Article 18(1) applies to require the Netherl ands
governnment service pension to be taxed only in Australia.
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