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PREAMBLE

The purpose of this Ruling is to consider the application of the
12 nonth non-indexation rule in subsection 160Z(3) of the Incone
Tax Assessnent Act 1936 in a situation in which section 160ZZS
operates to deem assets to have been acquired after 19 Septenber
1985.

2. Section 160ZZS is a transitional safeguardi ng provision
designed to prevent circunvention of the limtation of the capital
gains provisions of Part Il1A to assets acquired after 19

Septenber 1985. It applies in cases where, although no change
occurs after 19 Septenber 1985 in the direct ownership of an
asset, there is in fact a substantial change after that date in
the underlying beneficial interests of natural persons in the
asset.

3. By the provisions of subsection 160ZZS(1), an asset in fact
acquired by a taxpayer on or before 19 Septenber 1985 is deened to
be acquired by the taxpayer after that date unless the

Comm ssioner is satisfied, or considers it reasonable to assune,
that at all tines after 19 Septenber 1985 when the asset was held
by the taxpayer, majority underlying interests" in the asset were
hel d by natural persons who, imediately before 20 Septenber 1985,
held majority underlying interests in the asset. The expression
"majority underlying interests" has the sanme neaning as it has in
relation to property in Subdivision Gof Dvision 3 of Part |11
(the "negative gearing" provisions).
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4. In calculating the anmount of any capital gain arising on the
di sposal of an asset the indexed cost base of an asset (i.e. the
cost base of the asset indexed in accordance with section 160ZJ)

I s deducted fromthe consideration received, or entitled to be
received, in respect of the disposal of the asset. However, if

t he di sposal of the asset occurs within 12 nonths after the day on
whi ch the asset was acquired by the taxpayer, subsection 160Z(3)
requires the cost base of the asset to be used in the cal cul ation
W thout the benefit of indexation. 1In this Ruling, the rule
contained in subsection 160Z(3) is referred to as the "12 nonth
non-i ndexation rule".

5. The question has been raised with this Ofice whether, in a
situation in which section 160ZZS applies, the 12 nonth non-
I ndexation rule in subsection 160Z(3) comrences:

on the day on which the asset concerned was actually
acquired by the taxpayer (i.e. on a day on or before
19 Septenber 1985); or

on the day on which the asset is deened by section
160ZZS to have been acquired by the taxpayer (i.e. on a
day after 19 Septenber 1985).

RULI NG

6. The answer to the question raised in paragraph 5 above is
that the 12 nonth non-indexation rule in subsection 160Z(3)
commences on the day on which the asset is deened by section
160ZZS to have been acquired by the taxpayer. |ndexation does not
apply, therefore, if that asset is disposed of within 12 nont hs of
the date deened by section 160ZZS to be its acquisition date.

7. Wi | e subsection 160ZZS(1), where it does apply, deens the
asset concerned to have been acquired "after"” 19 Septenber 1985,
the subsection is silent on the particular day on which the asset
I's deemed to have been acquired. As Taxation Ruling IT 2340

i ndicates, this Ofice adopts the view that the tinme of deened
acquisition is the date on which the rel evant change i n underlying
I nterests occurred and that the cost base is the market val ue of
the asset at that tinme. This viewis supported by the decision of
the Adm nistrative Appeals Tribunal in Case Y59 91 ATC 502; AAT
Case 7529 (1991) 22 ATR 3532.

8. A suggestion has been made to this Ofice that subsection
160Z(3) operates only where assets are actually acquired, i.e. in
relation to a disposal of an asset occurring within 12 nonths
after the day on which the asset was actually acquired by a
taxpayer. On this view, the subsection does not operate where
assets are deened by subsection 160ZZS(1) to have been acquired,
i.e. inrelation to a disposal of an asset occurring within 12
nont hs after an asset is deened by subsection 160ZZS(1) to have
been acquired by a taxpayer.
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9. On a proper construction of subsection 160Z(3), however,

t hat subsection operates both in relation to assets actually
acquired by a taxpayer and assets deened by subsection 160ZZS(1)
to have been acquired by the taxpayer. The presence of subsection
160Z(5) in the statute affords strong support for this
construction of subsection 160Z(3). |If the view suggested in

par agraph 8 above was correct there would have been no need for
subsection 160Z(5) to have been inserted into the | egislation.

10. It has al so been suggested to this Ofice that the 12 nonth
non-i ndexation rule in subsection 160Z(3) had its genesis in the
operation of section 26AAA. In that section there was no

provi sion for indexation. On the introduction of the capital
gains provisions into the incone tax |aw, where section 26AAA
applied, the provisions of Part IIIAdid not. In the limted
circunstances in which Part II11A did apply at that tinme to the
di sposal of an asset within 12 nonths of its acquisition, it was
consistent wth section 26AAA that there should be no indexation
of the cost basis.

11. In the view of this Ofice, the suggestion referred to in
paragraph 10 above is not correct. Wen subsection 26AAA(1A) was
Inserted into the legislation to, in effect, repeal section 26AAA
subsection 160Z(3) was left unaltered. The legislative intention
Is therefore clear that non-indexation is to continue where an
asset is disposed of within 12 nonths of its acquisition or deened
acqui sition, notw thstanding the effective repeal of section
26AAA.  Furthernore, any support sought to be gained by the
suggestion referred to in paragraph 10 above for the view that
subsection 160Z(3) operates only where assets are actually
acquired by a taxpayer (and not where they are deened to have been
acquired) is not accepted by this Ofice.

12. If an asset is deened by section 160ZZS to have been
acquired after 19 Septenber 1985 and is di sposed of within

12 nonths of the date of that deened acquisition, subsection
160Z(3) therefore operates to deny indexation of the cost base of
t he asset.
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