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Tax Laws Amendment (2007 Measures
No. 5) Act 2007

No. 164, 2007

An Act to amend the law relating to taxation, and
for related purposes

[Assented to 25 September 2007]
The Parliament of Australia enacts:

1 Short title

This Act may be cited as the Tax Laws Amendment (2007
Measures No. 5) Act 2007.
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2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect
according to its terms.

Commencement information

Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details
1. Sections1to 4 The day on which this Act receives the 25 September
and anything in Royal Assent. 2007

this Act not

elsewhere covered

by this table

2. Schedules1to  The day on which this Act receives the 25 September
7 Royal Assent. 2007

3. Schedule 8 The later of: 25 September

(a) the day on which this Act receives the 2007
Royal Assent; and
(b) the day on which the Tax Laws

Amendment (2007 Measures No. 4) Act
2007 receives the Royal Assent.

However, the provision(s) do not commence
at all if the event mentioned in paragraph (b)
does not occur.

4. Schedule 9 The day on which this Act receives the 25 September
Royal Assent. 2007

5. Schedule 10, The day on which this Act receives the 25 September

Parts 1 and 2 Royal Assent. 2007

6. Schedule 10, 1 July 2010. 1 July 2010

Part 3

7. Schedule 10, The day on which this Act receives the 25 September

Part 4 Royal Assent. 2007

8. Schedule 11 The day on which this Act receives the 25 September
Royal Assent. 2007

9. Schedule 12 A single day to be fixed by Proclamation.

However, if any of the provision(s) do not
commence within the period of 6 months
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Commencement information
Column 1 Column 2 Column 3

Provision(s) Commencement Date/Details

beginning on the day on which this Act
receives the Royal Assent, they commence
on the first day after the end of that period.

Note: This table relates only to the provisions of this Act as originally
passed by both Houses of the Parliament and assented to. It will not be
expanded to deal with provisions inserted in this Act after assent.

(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.

3 Schedule(s)

Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to its terms.

4 Amendment of assessments

Section 170 of the Income Tax Assessment Act 1936 does not
prevent the amendment of an assessment if:
(a) the assessment was made before the commencement of this
section; and
(b) the amendment is made within 4 years after that
commencement; and
(c) the amendment is made for the purpose of giving effect to
Schedule 2.

Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007 3



Schedule 1 Tax preferred entities (asset financing)
Part 1 Main amendments

Schedule 1—Tax preferred entities (asset
financing)

Part 1—Main amendments

Income Tax Assessment Act 1997

1 At the end of Part 3-10
Add:

Division 250—Assets put to tax preferred use

Table of Subdivisions

Guide to Division 250
250-A Obijects
250-B  When this Division applies to you and an asset
250-C Denial of, or reduction in, capital allowance deductions

250-D Deemed loan treatment of financial benefits provided for tax
preferred use

250-E Taxation of deemed loan
250-F  Treatment of asset when Division ceases to apply to the asset

250-G  Obijections against determinations and decisions by the
Commissioner

Guide to Division 250

250-1 What this Division is about

This Division denies or reduces certain capital allowance
deductions that would otherwise be available to you in relation to
an asset if the asset is put to a tax preferred use in certain
circumstances.

If the capital allowance deductions are denied or reduced, certain
financial benefits in relation to the tax preferred use of the asset are
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Tax preferred entities (asset financing) Schedule 1
Main amendments Part 1

assessed only to the extent of a notional gain component. This
component is worked out on the basis of treating the arrangements
under which the asset is put to a tax preferred use, and financial
benefits are provided in relation to that tax preferred use, as a loan.
Subdivision 250-E then applies to determine the amounts that are
to be assessed.

Subdivision 250-A—Objects

Table of sections

250-5 Main objects

250-5 Main objects

The main objects of this Division are:

(a) to deny or reduce your *capital allowance deductions in
respect of an asset if the asset is put to a “tax preferred use
and you have insufficient economic interest in the asset; and

(b) if your capital allowance deductions are denied or reduced, to
treat the "arrangement for the tax preferred use of the asset as
a loan that is taxed as a financial arrangement (on a
compounding accruals basis).

Subdivision 250-B—When this Division applies to you and an
asset

Table of sections

Overall test

250-10  When this Division applies to you and an asset

250-15  General test

250-20  First exclusion—small business entities

250-25  Second exclusion—financial benefits under minimum value limit
250-30  Third exclusion—certain short term or low value arrangements
250-35  Exceptions to section 250-30

250-40  Fourth exclusion—sum of present values of financial benefits less that
amount otherwise assessable

250-45  Fifth exclusion—Commissioner determination

Tax preferred use of asset

Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007 5



Schedule 1 Tax preferred entities (asset financing)
Part 1 Main amendments

250-50
250-55
250-60
250-65
250-70

250-75
250-80

End user of an asset

Tax preferred end user

Tax preferred use of an asset
Arrangement period for tax preferred use

New tax preferred use at end of arrangement period if tax preferred use
continues

What constitutes a separate asset for the purposes of this Division
Treatment of particular arrangements in the same way as leases

Financial benefits in relation to tax preferred use

250-85
250-90
250-95
250-100

Financial benefits in relation to tax preferred use of an asset

Financial benefit provided directly or indirectly

Expected financial benefits in relation to an asset put to tax preferred use
Present value of financial benefit that has already been provided

Discount rate to be used in working out present values

250-105

Discount rate to be used in working out present values

Predominant economic interest

250-110
250-115
250-120
250-125
250-130
250-135
250-140

Overall test

Predominant economic interest

Limited recourse debt test

Right to acquire asset test

Effectively non-cancellable, long term arrangement test

Meaning of effectively non-cancellable arrangement

Level of expected financial benefits test

When to retest predominant economic interest under section 250-135

250-10 When this Division applies to you and an asset

This Division applies to you and an asset at a particular time if:
(a) the general test in section 250-15 is satisfied in relation to

you and the asset; and

(b) none of the exclusions in sections 250-20, 250-25, 250-30,

250-40 and 250-45 apply.

250-15 General test

This Division applies to you and an asset at a particular time if:
(@) the asset is being *put to a tax preferred use; and
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Tax preferred entities (asset financing) Schedule 1
Main amendments Part 1

(b) the "arrangement period for the *tax preferred use of the asset
is greater than 12 months; and

(c) *financial benefits in relation to the tax preferred use of the
asset have been, will be or can reasonably be expected to be,
*provided to you (or a *connected entity) by:

(i) atax preferred end user (or a connected entity); or
(i) any “"tax preferred entity (or a connected entity); or
(iii) any entity that is not an Australian resident; and

(d) disregarding this Division, you would be entitled to a *capital
allowance in relation to:

(i) adecline in the value of the asset; or
(ii) expenditure in relation to the asset; and
(e) you lack a *predominant economic interest in the asset at that
time.

250-20 First exclusion—small business entities

This Division does not apply to you and an asset if:

(@) you are a *small business entity for the income year in which
the "arrangement period for the "tax preferred use of the asset
starts; and

(b) you choose to deduct amounts under Subdivision 328-D for
the asset for that income year.

250-25 Second exclusion—financial benefits under minimum value
limit
(1) This Division does not apply to you and an asset that is being *put
to a tax preferred use under a particular *arrangement if, at the start
of the "arrangement period, the total of the nominal values of all

the *financial benefits that have been, or will be or can reasonably
be expected to be, provided to you (or a “connected entity):

(@) by "members of the tax preferred sector; and

(b) in relation to the *tax preferred use of the asset or any other
asset that is being, or is to be, put to a tax preferred use under
the arrangement;

does not exceed $5 million.

(2) The amount referred to in subsection (1) is indexed annually.

Note: Subdivision 960-M shows you how to index amounts.

Tax Laws Amendment (2007 Measures No. 5) Act 2007  No. 164, 2007 7



Schedule 1 Tax preferred entities (asset financing)
Part 1 Main amendments

250-30 Third exclusion—certain short term or low value
arrangements

Certain short term or low value arrangements generally excluded

(1) This Division does not apply to you and an asset that is being *put
to a tax preferred use under a particular *arrangement if:

(a) the *arrangement period for the "tax preferred use of the asset
does not exceed:

(i) 5years if the asset is real property and the tax preferred
use of the asset is a lease; or
(ii) 3 years in any other case; or
(b) at the start of the arrangement period, the total of the nominal
values of all the *financial benefits that have been, will be or
can reasonably be expected to be, provided to you (or a
*connected entity):

(i) by *members of the tax preferred sector; and

(ii) in relation to the tax preferred use of the asset or any
other asset that is being, or is to be, put to a tax
preferred use under the arrangement;

does not exceed:

(iii) $50 million if the asset is real property and the tax
preferred use of the asset is a lease; or

(iv) $30 million in any other case; or

(c) at the start of the arrangement period, the total of the values
of all the assets that are put to a tax preferred use under the
arrangement does not exceed:

(i) $40 million if the asset is real property and the tax
preferred use of the asset is a lease; or

(if) $20 million in any other case.
This subsection has effect subject to section 250-35.

(2) The amounts referred to in paragraphs (1)(b) and (c) are indexed
annually.

Note: Subdivision 960-M shows you how to index amounts.
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Tax preferred entities (asset financing) Schedule 1
Main amendments Part 1

250-35 Exceptions to section 250-30

)

)

)

(4)

Debt interests

Section 250-30 does not apply if the *arrangement (either alone or
together with any arrangement in relation to the *tax preferred use
of the asset or the provision of *financial benefits in relation to the
tax preferred use of the asset) is a “debt interest.

In applying subsection (1), disregard subsection 974-130(4).

Member of tax preferred sector having certain rights in relation to
the asset

Section 250-30 does not apply if:
(@) a *member of the tax preferred sector has:

(i) aright, obligation or contingent obligation to purchase
or acquire the asset or a legal or equitable interest in the
asset; or

(ii) a right to require the transfer of the asset or a legal or
equitable interest in the asset; or

(iii) a residual or reversionary interest in the asset that will
arise or become exercisable at or after the end of the
*arrangement period; and

(b) the consideration for the purchase, acquisition or transfer of
the right, obligation or interest is not fixed as the *market
value of the asset at the time of the purchase, acquisition or
transfer.

To avoid doubt, this subsection does not apply to the asset merely
because your interest in the asset is one that ceases to exist after the
passage of a particular period of time.

Member of tax preferred sector providing financing

Section 250-30 does not apply if a “member of the tax preferred
sector provides financing, or support for financing, in relation to
your interest in the asset (including by way of a loan, a guarantee,
an indemnity, a security, hedging or undertaking to provide
*financial benefits in the event of the termination of an
*arrangement).

Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007 9



Schedule 1 Tax preferred entities (asset financing)
Part 1 Main amendments

()

(6)

(7)

Finance leases, non-cancellable operating leases, service
concessions and similar arrangements

Section 250-30 does not apply if an *arrangement in relation to the
*"tax preferred use of the asset, or the provision of *financial
benefits in relation to the tax preferred use of the asset, is or
involves:

(a) afinance lease; or

(b) a non-cancellable operating lease; or

(c) aservice concession or similar arrangement;
that generally accepted accounting principles, as in force at the
start of the "arrangement period, require to be included as an asset
or a liability in your balance sheet.

Financial benefits irregular, not based on comparable
market-based rates or not reflecting value of tax preferred use of
asset

Section 250-30 does not apply if the *financial benefits that have
been, or are to be provided, to you (or a *connected entity) by
*members of the tax preferred sector in relation to the "tax
preferred use of the asset:
() are not provided on a regular periodic basis (and at least
annually); or

(b) are not based on comparable market-based rates; or
(c) do not reflect the value of the tax preferred use of the asset.

Special rules if tax preferred use is a lease or hire of the asset

If the *tax preferred use of the asset is a lease or hire of the asset
(or the use of the asset under a lease or hire arrangement),
section 250-30 does not apply if:

(@) the asset is so specialised that the *end user could not carry
out one or more of its functions effectively without the asset;
and

(b) you would be unlikely to be able to re-lease, re-hire or resell
the asset to another person who is not a “member of the tax
preferred end user group.

Note: For particular arrangements that are treated as leases, see
section 250-80.

10 Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007



Tax preferred entities (asset financing) Schedule 1
Main amendments Part 1

Special rules if tax preferred use is not a lease or hire of the asset

(8) If the *tax preferred use of the asset is not the lease or hire of the
asset (or the use of the asset under a lease or hire arrangement),
section 250-30 does not apply if:

(@) a *member of the tax preferred sector has a right, if particular
circumstances occur, to manage, or to assume control over,
the asset (other than temporarily for the purpose of ensuring
public health or safety, protecting the environment or
continuing the supply of an essential service); or

(b) the asset is so specialised that it is unlikely that it could
effectively be put to any use other than the tax preferred use;
or

(c) neither you (nor a "connected entity) has effective day to day
control and physical possession of the asset.

Note: For particular arrangements that are treated as leases, see
section 250-80.

250-40 Fourth exclusion—sum of present values of financial benefits
less than amount otherwise assessable

(1) This Division does not apply to you and an asset that is being *put
to a tax preferred use under a particular *arrangement if, when that
*“tax preferred use of the asset starts, the Division 250 assessable
amount is less than the alternative assessable amount.

(2) For the purposes of subsection (1), the Division 250 assessable
amount is the sum of the present values of all the amounts that
would be likely to be included in your assessable income under this
Division in relation to the *tax preferred use of the asset if this
Division applied to you and the asset.

(3) This is how to work out the alternative assessable amount for the
purposes of subsection (1):

Method statement

Step 1. Add up the present values of the amounts that would be
included in your assessable income in relation to the
*financial benefits *provided in relation to the tax
preferred use of the asset during the "arrangement period
if this Division did not apply to you and the asset.

Tax Laws Amendment (2007 Measures No. 5) Act 2007  No. 164, 2007 11



Schedule 1 Tax preferred entities (asset financing)
Part 1 Main amendments

Step 2. Add up the present values of the amounts that you would
be able to deduct in relation to the asset, or expenditure in
relation to the asset, under Division 40 or Division 43 in
relation to the *arrangement period if this Division did
not apply to you and the asset.

Step 3. Deduct the amount obtained in Step 2 from the amount
obtained in Step 1. The result is the alternative
assessable amount.

(4) To avoid doubt, the amounts referred to in subsections (2) and (3)
are all the amounts that would be likely to be included in your
assessable income, or deducted, for all the income years during the
whole, or a part, of which the asset is “put to the tax preferred use.

(5) The point in time to be used in determining, for the purposes of this
section:

(a) the present value of an amount that is included in your
assessable income for an income year; or

(b) the present value of an amount that you would be able to
deduct for an income year;

is the end of the income year.

250-45 Fifth exclusion—Commissioner determination

This Division does not apply to you and an asset at a particular
time if:
(@) you request the Commissioner to make a determination under
this subsection; and
(b) the Commissioner determines that it is unreasonable that the
Division should apply to you and the asset at that time,
having regard to:
(i) the circumstances because of which this Division would
apply to you and the asset; and
(ii) any other relevant circumstances.

12 Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007



Tax preferred entities (asset financing) Schedule 1
Main amendments Part 1

Tax preferred use of asset

250-50 End user of an asset

(1) An entity (other than you) is an end user of an asset if the entity
(or a "connected entity):

(a) uses, or effectively controls the use of, the asset; or

(b) will use, or effectively control the use of, the asset; or

(c) is able to use, or effectively control the use of, the asset; or
(d) will be able to use, or effectively control the use of, the asset.

(2) The control referred to in subsection (1) may be direct or indirect.

(3) For the purposes of subsection (1), disregard any temporary control
of the asset that is for the purpose of ensuring public health or
safety, protecting the environment or continuing the supply of an
essential service.

(4) To avoid doubt, an entity is taken to be an end user of an asset if
the entity (or a "connected entity) holds rights as a lessee under a
lease of the asset.

Note: For particular arrangements that are treated as leases, see
section 250-80.

250-55 Tax preferred end user

An "end user of an asset is a tax preferred end user if:

(@) the end user (or a “connected entity) is a “tax preferred entity;
or

(b) the end user is an entity that is not an Australian resident.

250-60 Tax preferred use of an asset

(1) Anassetis put to a tax preferred use at a particular time if:
(@) an *end user (or a *connected entity) holds, at that time, rights
as lessee under a lease of the asset; and
(b) either or both of the following subparagraphs is satisfied at
that time:
(i) the asset is, or is to be, used by or on behalf of an end
user who is a *tax preferred end user because of
paragraph 250-55(a) (tax preferred entity);

Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007 13



Schedule 1 Tax preferred entities (asset financing)
Part 1 Main amendments

(ii) the asset is, or is to be, used wholly or principally
outside Australia and an end user of the asset is a tax
preferred end user because of paragraph 250-55(b)
(non-resident).
If this subsection applies, the tax preferred use of the asset is the
lease referred to in paragraph (a).

Note: For particular arrangements that are treated as leases, see
section 250-80.

(2) An asset is also put to a tax preferred use at a particular time if:

(a) at that time the asset is, or is to be, used (whether or not by
you) wholly or partly in connection with:

(i) the production, supply, carriage, transmission or
delivery of goods; or

(ii) the provision of services or facilities; and

(b) either or both of the following subparagraphs is satisfied at
that time:

(i) some or all of the goods, services or facilities are, or are
to be, produced for or supplied, carried, transmitted or
delivered to or for an “end user who is a *tax preferred
end user because of paragraph 250-55(a) (tax preferred
entity) but is not an "exempt foreign government
agency;

(ii) the asset is, or is to be, used wholly or principally
outside Australia and an end user of the asset is a tax
preferred end user because of paragraph 250-55(b)
(non-resident).

If this subsection applies, the tax preferred use of the asset is the
production, supply, carriage, transmission, delivery or provision
referred to in paragraph (a).

(3) To avoid doubt, the facilities referred to in subsection (2) include:
(@) hospital or medical facilities; or
(b) prison facilities; or
(c) educational facilities; or
(d) *land transport facilities; or
(e) other transport facilities; or
(F) the supply of water, gas or electricity; or
(9) housing or accommodation; or
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Tax preferred entities (asset financing) Schedule 1
Main amendments Part 1

(h) premises from which to operate a *business or other
undertaking.

(4) If the asset is being *put to a tax preferred use:
(a) the members of the tax preferred end user group are:
(i) the "tax preferred end user; and
(i) the "connected entities of the tax preferred end user; and
(b) the members of the tax preferred sector are:
(i) the tax preferred end user (and connected entities); and
(i) any "tax preferred entity (or a connected entity); and
(iii) any entity that is not an Australian resident.

250-65 Arrangement period for tax preferred use

Start of the arrangement period

(1) The arrangement period for a particular *tax preferred use of an
asset starts when that tax preferred use of the asset starts.

End of the arrangement period

(2) Subject to subsection (3), the arrangement period for a particular
“tax preferred use of an asset is taken to end on the day that is the
date on which the tax preferred use of the asset may reasonably be
expected, or is likely, to end.

(3) The arrangement period for the *tax preferred use of the asset ends
when this Division ceases to apply to you and the asset if that
happens before the day referred to in subsection (2).

(4) In determining when a particular *tax preferred use of an asset is
likely to end:

(@) regard must be had to:

(i) the terms of, and any other circumstances relating to,
any *arrangement dealing with that tax preferred use of
the asset; and

(ii) the terms of, and any other circumstances relating to,
any arrangement dealing with the *provision of
*financial benefits in relation to that tax preferred use of
the asset; and

Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007 15



Schedule 1 Tax preferred entities (asset financing)
Part 1 Main amendments

(b) it must be assumed that any right that an entity has to renew
or extend such an arrangement will not be exercised (unless it
is reasonable to assume that the right will be exercised
because of the commercial consequences for the entity (or a
*connected entity) of not exercising the right).

Tax preferred uses of asset by entity and connected entity

(5) For the purposes of this section:
(a) the *tax preferred use of an asset by an entity; and

(b) the tax preferred use of the asset by a "connected entity of
that entity;

are taken to constitute a single tax preferred use of the asset.

250-70 New tax preferred use at end of arrangement period if tax
preferred use continues

If:
(a) this Division applies to you and an asset because the asset is
"put to a tax preferred use; and

(b) the *arrangement period for the *tax preferred use of the asset
ends on a particular date (the termination date); and

(c) the asset continues to be put to the tax preferred use after the
termination date;

the tax preferred use of the asset after the termination date is taken
to be a separate and distinct tax preferred use of the asset from the
tax preferred use of the asset before the termination date.

Note: This means, among other things, that there is a new arrangement
period for the tax preferred use after the termination date and that the
arrangement is retested under section 250-15 against circumstances as
they stand immediately after the termination date.

250-75 What constitutes a separate asset for the purposes of this
Division
(1) This Division applies to:
(@) an improvement to land; or

(b) a fixture on land,;

whether the improvement or fixture is removable or not, as if it
were an asset separate from the land.

16 Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007



Tax preferred entities (asset financing) Schedule 1
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(2) Whether a particular composite item is itself an asset or whether its
components are separate assets is a question of fact and degree
which can only be determined in the light of all the circumstances
of the particular case.

Example 1: A car is made up of many separate components, but usually the car is
an asset rather than each component.

Example 2: A floating restaurant consists of many separate components (like the
ship itself, stoves, fridges, furniture, crockery and cutlery), but usually
these components are treated as separate assets.

(3) This Division applies to a renewal or extension of an asset that is a
right as if the renewal or extension were a continuation of the
original right.

(4) This Division applies to an asset (the underlying asset) in which:
(&) you have an interest; and
(b) one or more other entities also have an interest;

as if your interest in the underlying asset were itself the underlying
asset.

250-80 Treatment of particular arrangements in the same way as
leases

This Division applies to an *arrangement that:
() in substance or effect, depends on the use of a specific asset
that is:
(i) real property; or
(if) goods or a personal chattel (other than money or a
money equivalent); and
(b) gives a right to control the use of the asset (other than
temporarily for the purpose of ensuring public health or
safety, protecting the environment or continuing the supply
of an essential service); and
(c) is not a lease;

in the same way as it applies to a lease.

Note: Even if this section applies to treat an arrangement in relation to an
asset as a lease, the requirements in section 250-50 still need to be
satisfied before an entity can be an end user of the asset.

Tax Laws Amendment (2007 Measures No. 5) Act 2007  No. 164, 2007 17



Schedule 1 Tax preferred entities (asset financing)
Part 1 Main amendments

Financial benefits in relation to tax preferred use

250-85 Financial benefits in relation to tax preferred use of an asset

(1) For the purposes of this Division, the *financial benefits provided
in relation to a tax preferred use of an asset include (but are not
limited to):

(a) afinancial benefit provided in relation to:
(i) bringing the asset into a state, condition or location in
which it can be *put to the tax preferred use; or
(ii) the start of the *tax preferred use of the asset; and
(b) a financial benefit provided in relation to the end of the tax
preferred use of the asset; and
(c) afinancial benefit provided in relation to the termination or
expiration of an "arrangement that deals with:
(i) the tax preferred use of the asset; or
(ii) the provision of financial benefits in relation to the tax
preferred use of the asset; and
(d) afinancial benefit provided in relation to the purchase or
acquisition of the asset by, or transfer of the asset to, the "tax
preferred end user (or a *connected entity).

(2) Without limiting paragraph (1)(b), if the asset has a *guaranteed
residual value:

(a) the amount of the guaranteed residual value is taken to be a
*financial benefit provided in relation to the tax preferred
use of the asset; and

(b) that financial benefit is taken to be provided when the
relevant payment is made in relation to the guaranteed
residual value.

(3) The asset has a guaranteed residual value if there is an
*arrangement that provides to the effect that if:

(a) on or after the end of the *arrangement period, you (or a
*connected entity) sell or otherwise dispose of the asset to
any person; and

(b) you (or a connected entity) receives in respect of the sale or
disposal:

(i) no consideration; or
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(4)

Q)

(6)

(7)

(ii) consideration that is less than an amount (the
guaranteed amount) specified in, or ascertainable
under, the provision;

a "member of the tax preferred sector will pay to you (or a
connected entity), or to someone else for your benefit (or for the
benefit of a connected entity), an amount equal to:

(c) the guaranteed amount if subparagraph (b)(i) applies; or
(d) the amount by which the guaranteed amount exceeds the
consideration if subparagraph (b)(ii) applies.
The amount of the guaranteed residual value is taken to be the
guaranteed amount.

If:
(a) an asset is "put to a tax preferred use; and

(b) an entity is an *end user of the asset because the entity
manages the asset or the use to which the asset is put;

any *financial benefit that the entity (or a "connected entity)
provides that is calculated by reference to the receipts, revenue or
income generated by the use of the asset is also taken to be a
financial benefit provided in relation to the tax preferred use of
the asset.

For the purposes of this Division (other than this subsection), a
*financial benefit provided by a *member of the tax preferred
sector is taken not to be provided in relation to the tax preferred
use of an asset to the extent to which the financial benefit merely
passes on, or represents:
(@) financial benefits provided in relation to the use of the asset;
or

(b) something derived from the use of the asset;
by someone who is not a member of the tax preferred sector.

For the purposes of this Division, disregard a *financial benefit
*provided in relation to the tax preferred use of the asset to the
extent to which it consists solely of routine maintenance of the
asset.

For the purposes of this Division, if a *financial benefit is provided
in relation to the use of a number of assets, a separate financial
benefit of an amount or value that is reasonably attributable to each
asset is taken to be provided in relation to each asset.
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(8) To avoid doubt, a *financial benefit may be provided in relation to
a tax preferred use of an asset even though it is provided before
the *tax preferred use of the asset starts.

(9) For the purposes of this Division:
(@) a *financial benefit that is not an amount:

(i) is taken to become due and payable when the entity
providing the financial benefit becomes liable to
provide the financial benefit; and

(i) is taken to be paid when it is provided; and

(b) a financial benefit that is paid without becoming due and
payable is taken to have become due and payable on the day
on which it was paid.

250-90 Financial benefit provided directly or indirectly

For the purposes of this Division, a person (the provider) is taken
to provide a *financial benefit to a person (the recipient) in relation
to a "tax preferred use of an asset whether the financial benefit is
provided to the recipient:
(a) directly; or
(b) indirectly (including indirectly through an entity that is not a
*connected entity of the recipient and is not a connected
entity of the provider).

250-95 Expected financial benefits in relation to an asset put to tax
preferred use

For the purposes this Division, the expected financial benefits at a
particular time in relation to an asset that is *put to a tax preferred
use are the *financial benefits that, at that time:

(a) have been; or

(b) will, assuming normal operating conditions, be; or

(c) can, assuming normal operating conditions, reasonably be

expected to be;

*provided in relation to the tax preferred use of the asset by a
*member of the tax preferred sector to someone who is not a
member of the tax preferred sector.
Note: Paragraphs 250-85(1)(b), (c) and (d) provide for certain benefits

provided in relation to the end of the tax preferred use of the asset or
in relation to the purchase, disposal or transfer of the asset to be
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treated as financial benefits provided in relation to the tax preferred
use of the asset.

250-100 Present value of financial benefit that has already been
provided

For the purposes of this Division, the present value of a *financial
benefit at a particular time is the nominal amount or value of the
financial benefit if the financial benefit has been provided before
that time.

Discount rate to be used in working out present values

250-105 Discount rate to be used in working out present values

(1) For the purposes of section 250-40, the discount rate to be used in
working out the present value of a future amount is:

() the average, expressed as a decimal fraction, of the assessed
secondary market yields in respect of 10-year non-rebate
Treasury bonds published by the Reserve Bank during the
*financial year in which the relevant *arrangement period
starts; or

(b) if no assessed secondary market yield in respect of bonds of
that kind was published by the Reserve Bank during the
year—the decimal fraction determined by the Treasurer for
the purposes of the definition of long-term bond rate in
section 2 of the Petroleum Resource Rent Tax Assessment Act
1987 in relation to the financial year in which the relevant
arrangement period starts.

(2) For the purposes of section 250-135 and Subdivisions 250-C and
250-D, the discount rate to be used in working out the present
value of a future amount is a rate that reflects a constant periodic
rate of return (worked out on a compounding basis) on the
investment in:

(a) the asset referred to in subparagraph 250-15(d)(i) if that
subparagraph applies; or
(b) the expenditure referred to in paragraph 250-15(d)(ii) if that
subparagraph applies;
that is implicit in the *arrangements under which the asset is *put to
a tax preferred use and *financial benefits are *provided in relation
to that tax preferred use.
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Predominant economic interest

250-110 Predominant economic interest

You lack a predominant economic interest in an asset at a
particular time only if one or more of the following sections apply
to you and the asset at that time:

(a) section 250-115 (limited recourse debt test);

(b) section 250-120 (right to acquire asset test);

(c) section 250-125 (effectively non-cancellable, long term

arrangement test);
(d) section 250-135 (level of expected financial benefits test).

250-115 Limited recourse debt test

(1) You lack a predominant economic interest in an asset at a
particular time if more than the allowable percentage of the cost of
your acquiring or constructing the asset is financed (directly or
indirectly) by a *limited recourse debt or debts.

(2) For the purposes of subsection (1):

(@) the amount of a *limited recourse debt is to be reduced by the
value of any * debt property (other than the *financed
property) that is provided as security for the debt; and

(b) if the limited recourse debt finances the acquisition or
construction of 2 or more assets, only the amount of the debt
that is reasonably attributable to the asset referred to in
subsection (1) is to be taken into account.

(3) For the purposes of subsection (1), the allowable percentage is:

(a) 80% if the asset is taken to be *put to a tax preferred use
because of subparagraph 250-60(1)(b)(i) or (2)(b)(i) (end use
by “tax preferred entities); or

(b) 55% if the asset is taken to be put to a tax preferred use
because of subparagraph 250-60(1)(b)(ii) or (2)(b)(ii) (end
use by non-residents).

(4) This section does not apply to the asset if:
(a) you are a "corporate tax entity; and
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(b) the "tax preferred use of the asset is not the lease or hire of
the asset (and is not the use of the asset under a lease or hire
arrangement); and

(c) the asset is “put to the tax preferred use wholly or principally
in Australia; and

(d) no "member of the tax preferred sector provides financing, or
support for financing, in relation to your interest in the asset
(including by way of a loan, a guarantee, an indemnity, a
security, hedging or undertaking to provide *financial
benefits in the event of the termination of an "arrangement).

(5) Paragraph (4)(b) does not apply if:
() the asset is real property (or an interest in real property); and
(b) the "tax preferred use of the asset is a lease; and

(c) the space within the property that is occupied by tenants who
are "members of the tax preferred sector is less than half of
the total space within the property that is either occupied by
tenants or available to be occupied by tenants.

(6) This section also does not apply to the asset if:

(a) you hold the asset as a trustee; and

(b) the asset is real property (or an interest in real property); and

(c) the *tax preferred use of the asset is a lease; and

(d) the space within the property that is occupied by tenants who
are "members of the tax preferred sector is less than half of
the total space within the property that is either occupied by
tenants or available to be occupied by tenants; and

(e) the asset is “put to the tax preferred use wholly or principally
in Australia; and

() no member of the tax preferred sector provides financing, or
support for financing, in relation to your interest in the asset
(including by way of a loan, a guarantee, an indemnity, a
security, hedging or undertaking to provide *financial
benefits in the event of the termination of an *arrangement).

250-120 Right to acquire asset test

(1) You lack a predominant economic interest in an asset at a
particular time if, at that time:

Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007 23



Schedule 1 Tax preferred entities (asset financing)
Part 1 Main amendments

(@) the asset is to be transferred to a *member of the tax preferred
sector after the end of the *arrangement period; and

(b) the consideration for the transfer is not fixed as the *market
value of the asset at the time of the transfer.

(2) You also lack a predominant economic interest in an asset at a
particular time if, at that time:
(@) a *member of the tax preferred end user group has, or will
have:

(i) aright, obligation or contingent obligation to purchase
or acquire the asset or a legal or equitable interest in the
asset; or

(ii) a right to require the transfer of the asset or a legal or
equitable interest in the asset; and

(b) the consideration for the purchase, acquisition or transfer is
not fixed as the *market value of the asset at the time of the
purchase, acquisition or transfer.

To avoid doubt, this section does not apply to the asset merely
because your interest in the asset is one that ceases to exist after the
passage of a particular period of time.

250-125 Effectively non-cancellable, long term arrangement test

(1) You lack a predominant economic interest in an asset at a
particular time if:

(@) any *arrangement that relates to:
(i) the "tax preferred use of the asset; or
(i) the *financial benefits to be *provided by the *members

of the tax preferred sector in relation to the tax preferred
use of the asset;

is "effectively non-cancellable (see section 250-130); and
(b) the "arrangement period for the tax preferred use of the asset
is:
(i) greater than 30 years; or

(ii) if the arrangement period is less than or equal to 30
years—75% or more of that part of the asset’s "effective
life that remains when the tax preferred use of the asset
starts.
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(2) Disregard section 40-102 in working out the asset’s *effective life
for the purposes of subparagraph (1)(b)(ii).

250-130 Meaning of effectively non-cancellable arrangement

(1) An "arrangement that relates to *financial benefits to be *provided
by a *member of the tax preferred sector in relation to the tax
preferred use of an asset is effectively non-cancellable if:

(a) the arrangement can be cancelled only with:
(i) your permission; or
(ii) the permission of a *connected entity of yours; or
(iii) an agent or entity acting on your behalf (or on behalf of
a connected entity of yours); or
(b) the arrangement can be cancelled without the permission of
an entity referred to in paragraph (a) but, if the arrangement
were cancelled, the member of the tax preferred sector or
another member of the tax preferred sector:

(i) would be required to enter into a new arrangement for
the "provision of financial benefits in relation to the tax
preferred use of the asset; or

(ii) would incur a penalty and the magnitude of the penalty
would be such as to discourage cancellation.

(2) For these purposes, if a "member of the tax preferred sector
defaults under an *arrangement and the arrangement is cancelled,
the arrangement is to be taken to have been cancelled without the
permission of an entity referred to in paragraph (1)(a).

250-135 Level of expected financial benefits test

Effective guarantee or indemnity for value of asset

(1) You lack a predominant economic interest in an asset at a
particular time if the asset has a *guaranteed residual value at that
time.

Likely financial benefits exceeding 70% limit

(2) You also lack a predominant economic interest in an asset at a
particular time if, at that time:
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(@) the *arrangement under which the asset is *put to the tax
preferred use (either alone or together with any other
arrangement in relation to the *tax preferred use of the asset
or the *provision of *financial benefits in relation to the tax
preferred use of the asset) is a "debt interest; or

(b) the sum of the present values of the "expected financial
benefits that "'members of the tax preferred sector have
provided, or are or are reasonably likely to provide, to you
(or a *connected entity) in relation to the tax preferred use of
the asset exceeds 70% of:

(i) the "market value of the asset if subparagraph
250-15(d)(i) applies; or

(if) so much of the market value of the asset as is
attributable to the expenditure referred to subparagraph
250-15(d)(ii) if that subparagraph applies.

250-140 When to retest predominant economic interest under
section 250-135

Purpose for applying section

(1) This section applies for the purposes of working out whether this
Division applies to you and to an asset that is *put to a tax
preferred use.

No need to keep retesting if section 250-135 does not apply at start
of tax preferred use of asset

(2) If section 250-135 does not apply to you and the asset at the time
when the *tax preferred use of the asset starts, that section is taken,
subject to subsection (4), to continue not to apply to you and the
asset.

Note: This subsection means that if section 250-135 does not apply to the
arrangement when the tax preferred use of the asset starts, the

arrangement does not need to be retested against section 250-135 until
a change of the kind referred to in subsection (4) occurs.

No need to keep retesting if section 250-135 does not apply when
you do something to increase value of expected financial benefits

@) If:
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(@) you (or a *connected entity), or a “member of the tax
preferred sector, do something, or omit to do something, at a
particular time that increases the value of the "expected
financial benefits in relation to the *tax preferred use of the
asset; and

(b) section 250-135 does not apply to the asset at that time;

that section is taken, subject to subsection (4), to continue not to

apply to you and the asset.

Note: This subsection means that if the arrangement is retested against
section 250-135 at a particular time and section 250-135 does not
apply to the arrangement on that retesting, the arrangement does not

need to be again retested against section 250-135 until a change of the
kind referred to in subsection (4) occurs.

Retesting when you do something to increase the value of expected
financial benefits

(4) Subsection (2) or (3) ceases to apply to you and the asset if you (or
a "connected entity), or a "'member of the tax preferred sector, do
something, or omit to do something, that increases the value of the
“expected financial benefits in relation to the *tax preferred use of
the asset.

Certain financial benefits ignored when retesting

(5) For the purposes of reapplying section 250-135 to the asset,
disregard *financial benefits provided before subsection (2) or (3)
of this section ceased to apply to the asset.

Note: If:
@) subsection (2) or (3) ceases to apply to the asset at a particular
time under this subsection; and
(b) the asset is retested at that time against section 250-135; and
(©) on the retesting, that section is found to apply to the asset at that

time;
subsection (3) will start to apply to the asset again from that time
because paragraph (3)(b) will have been satisfied.

Clarification that retesting only required if you do something to
increase value of expected benefits

(6) To avoid doubt, subsection (2) or (3) does not cease to apply
merely because the value of the "expected financial benefits in
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relation to the asset increase because of something other than
action taken, or an omission made, by you (or a *connected entity)
or a "member of the tax preferred sector.

Note: This subsection means that retesting under subsection (4) is not
triggered by an increase in the value of expected financial benefits that
happens because of external circumstances (circumstances external to
activities and omissions of yours, your connected entities and
members of the tax preferred sector).

Subdivision 250-C—Denial of, or reduction in, capital
allowance deductions

Table of sections

250-145 Denial of capital allowance deductions
250-150 Apportionment rule

250-145 Denial of capital allowance deductions

(1) If this Division applies to you and an asset at a particular time, any
condition that needs to be satisfied for you to be able to deduct an
amount under a *capital allowance provision in relation to:

(a) adecline in the value of the asset; or
(b) expenditure in relation to the asset;
is taken not to be satisfied at that time.

(2) This section has effect subject to section 250-150.

250-150 Apportionment rule

(1) This section applies if:
(@) this Division applies to you and an asset that is *put to a tax
preferred use; and
(b) it is reasonable to expect that, during the *arrangement period
for the "tax preferred use of the asset, particular *financial
benefits will be provided to you (or a *connected entity); and
(c) itis reasonable to expect that those financial benefits:
(i) will be provided in relation to a use of the asset that is
not that tax preferred use and is not a private use; or
(i) will be *provided in relation to that tax preferred use of
the asset but will not be attributable, directly or
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indirectly, to financial benefits that are provided by
*members of the tax preferred sector; and
(d) the amount or value of those financial benefits is known or
can reasonably be estimated; and
(e) you choose to have this section apply to the asset.

In applying paragraph (c), disregard financial benefits that are
provided under an *arrangement that is a *debt interest.

(2) A choice under paragraph (1)(e) in relation to an asset:

(@) must be made before the due date for you to lodge your
*income tax return for the income year in which the
*arrangement period for the *tax preferred use of the asset
starts; and

(b) must be made for the whole of the arrangement period for the
tax preferred use of the asset; and

(c) must extend to all assets that are, or are to be, *put to a tax
preferred use under the *arrangement under which the asset is
put to that use; and

(d) is irrevocable.

The choice may extend to an asset referred to in paragraph (c) even
if it is likely that paragraphs (1)(b) and (c) will not apply to that
asset.

(3) If this section applies, section 250-145 applies to you and the asset
only to the extent of the "disallowed capital allowance percentage.

(4) Subject to subsection (6), the disallowed capital allowance
percentage is the following ratio (expressed as a percentage):

Sum of present values of financial benefits
that are subject to deemed loan treatment

Market value of asset

(5) The Commissioner may, before the due date for you to lodge your
*income tax return for the income year to which the *arrangement
period for the *tax preferred use of the asset starts, approve an
alternative method for working out the *disallowed capital
allowance percentage for you and the asset.

(6) If the Commissioner approves an alternative method under
subsection (5), the disallowed capital allowance percentage is the
percentage worked out in accordance with that alternative method.
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Subdivision 250-D—Deemed loan treatment of financial

benefits provided for tax preferred use

Table of sections

250-155 Arrangement treated as loan

250-160 Financial benefits that are subject to deemed loan treatment

250-165 Financial arrangement

250-170 Financial arrangement (equity interest or right or obligation in relation to
equity interest)

250-175 Rights, obligations and arrangements (grouping and disaggregation rules)

250-180 End value of asset

250-185 Financial benefits subject to deemed loan treatment not assessed

250-155 Arrangement treated as loan

Loan with characteristics provided for in this section taken to exist

(1) If this Division applies to you and an asset at a particular time in an
income year, a *financial arrangement in the form of a loan (with
the characteristics provided for in this section) is taken to exist at
that time for the purposes of working out your taxable income for
that income year.

Note: See Subdivision 250-E for the taxation treatment of the financial
arrangement.

Lender

(2) You are taken to be the lender in relation to the loan.

Amount lent and unpaid at the start of the arrangement period

(3) The amount worked out under subsection (4) is taken to be the
amount that you have lent, and that the borrower has not repaid, at
the start of the "arrangement period.

(4) The amount is worked out by taking:
(a) the amount that, at the start of the *arrangement period, is:
() the "adjustable value of the asset if subparagraph
250-15(d)(i) applies; or
(i) the amount worked out under subsection (5) if
subparagraph 250-15(d)(ii) applies; or
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(b) if section 250-150 applies—the amount that, at the start of
the arrangement period, is the "disallowed capital allowance
percentage of:

(i) the adjustable value of the asset if subparagraph
250-15(d)(i) applies; or
(ii) the amount worked out under subsection (5) if
subparagraph 250-15(d)(ii) applies;
and deducting the sum of all *financial benefits that are *subject to
deemed loan treatment and that have become due and payable
before the start of the arrangement period.

(5) If subparagraph 250-15(d)(ii) applies, the amount worked out
under this subsection for the purposes of subsection (4) is:

Item  If the expenditure referred to in the amount is ...
that subparagraph is ...

1 capital expenditure under the amount of the capital
Division 40 expenditure in respect of which a

deduction has not been allowed
(disregarding this Division) under
the relevant Subdivision of

Division 40
2 capital expenditure under the *undeducted construction
Division 43 expenditure in relation to the capital

expenditure

Amounts paid to you by borrower under the loan

(6) Any *financial benefit that:
(&) a person provides; and
(b) is *subject to deemed loan treatment;
is taken to be an amount that the borrower pays you under the loan.

Note 1: Section 250-160 tells you which financial benefits are subject to the
deemed loan treatment.

Note 2:  These benefits may be ones that are provided either to you or to a
connected entity.

Period of the loan

(7) The *arrangement period is taken to be the period of the loan.
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Applying Subdivision 250-E to the loan

(8) For the purposes of applying Subdivision 250-E to the loan:
() you are taken to have an overall gain from the loan and that
overall gain is taken to be sufficiently certain at the time
when you start to have the loan; and

(b) the amount of that overall gain is taken to be the sum of the
*financial benefits that are *subject to the deemed loan
treatment less the amount worked out under subsection (4);
and

(c) you are taken:
(i) to start to have the loan at the start of the *arrangement
period; and
(ii) to cease to have the loan at the end of the arrangement
period; and
(d) any right that you (or a connected entity) have to a financial
benefit that is subject to deemed loan treatment is taken to be
a right that you have under the loan; and

(e) if a *connected entity transfers to another person a right to a
financial benefit subject to deemed loan treatment:

(i) you are taken to transfer the right to that other person;
and
(ii) any consideration that the connected entity receives in
relation to the transfer is taken to be consideration that
you receive in relation to the transfer; and
(f) if aright that a connected entity has to a financial benefit
subject to deemed loan treatment ceases and the connected
entity receives consideration in relation to that cessation—
you are taken to receive that consideration in relation to the
cessation; and
(g) you are taken to start to have the loan, or to cease to have the
loan, as consideration for something if you start to have the
rights to the financial benefits that are subject to deemed loan
treatment, or cease to have those rights, as consideration for
that thing; and

(h) in applying sections 250-265 to 250-275:

(i) the amount that you are taken, under subsections (3), (4)
and (5), to have lent are the only financial benefits that
you provide under the loan; and
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(ii) the financial benefits you have received under the loan
are taken to include financial benefits that are subject to
deemed loan treatment that a person is, at the end of the
arrangement period, liable to provide to you.

(9) If, under subsection 250-160(2), a particular percentage of a
reasonable estimate of the "end value of the asset was taken to be a
*financial benefit that is *subject to the deemed loan treatment,
subsection 250-275(1) applies to the loan at the end of the
*arrangement period as if you had received under the loan a
financial benefit equal to the relevant percentage of the end value
of the asset.

250-160 Financial benefits that are subject to deemed loan treatment

General rule

(1) Subject to subsections (3) and (4), a *financial benefit is subject to
deemed loan treatment if:
(@) the financial benefit:
(i) has been; or
(ii) will, assuming normal operating conditions, be; or
(iii) can, assuming normal operating conditions, reasonably
be expected to be;

provided to you (or a *connected entity); and

(b) the financial benefit has been, will be or can reasonably be
expected to be *provided directly or indirectly by a *member
of the tax preferred sector in relation to the "tax preferred use
of the asset; and

(c) the right to receive, or the obligation to provide, the financial
benefit is *cash settlable; and

(d) the financial benefit has not been, will not be or can be
expected not to be provided by one of your connected
entities.

Note: Paragraph (d) stops a financial benefit passing between you and any of
your connected entities from being counted twice.
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(2)

©)

End value also taken to be financial benefit subject to deemed loan
treatment

The relevant percentage of a reasonable estimate of the “end value
of the asset is also taken to be a *financial benefit that is subject to
deemed loan treatment if:

() the asset is not to be purchased or acquired by, or transferred
to, a “member of the tax preferred sector at the end of the
*arrangement period under a legally enforceable
*arrangement; or

(b) the asset:

(i) is, or is to become, a *privatised asset; or
(i) would be, or would become, a privatised asset if it were
a “depreciating asset; or
(iii) would be a privatised asset if the asset were a
depreciating asset and paragraphs 58-5(2)(a) and
58-5(4)(a) were not limited to acquisitions of
depreciating assets that occurred on or after 1 July 2001.
The relevant percentage is the *disallowed capital allowance
percentage if section 250-150 applies. Otherwise it is 100%.

Note: See section 250-180 for how to work out the end value of the asset.

Financial benefits only subject to deemed loan treatment to the
extent to which they represent a return on investment

The *financial benefit is subject to deemed loan treatment only to
the extent to which it reasonably represents a return of, or on, an
investment in the asset (as distinct, for example, from representing
consideration for the provision of services or the recovery of
production costs), having regard to:
(@) the *market value of the asset; and
(b) the discount rate applicable under subsection 250-105(2); and
(c) your costs in relation to funding your interest in the asset; and
(d) any other relevant matter.
The regulations may provide rules to be applied in determining the
extent to which a financial benefit reasonably represents a return of
or on an investment in the asset.
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Only financial benefits provided after Division starts applying to
you and the asset

(4) If the "tax preferred use of the asset starts before this Division
starts applying to you and the asset, only *financial benefits
provided after this Division starts applying to you and the asset are
subject to deemed loan treatment.

250-165 Financial arrangement

(1) You have a financial arrangement if you have, under an
*arrangement:

(@) a *cash settlable legal or equitable right to receive a *financial
benefit; or

(b) a cash settlable legal or equitable obligation to provide a
financial benefit; or

(c) a combination of one or more such rights and/or one or more
such obligations;

unless:

(d) you also have under the arrangement one or more legal or
equitable rights to receive something and/or one or more
legal or equitable obligations to provide something; and

(e) for one or more of the rights and/or obligations covered by
paragraph (d):

(i) the thing that you have the right to receive, or the
obligation to provide, is not a financial benefit; or
(ii) the right or obligation is not cash settlable; and

(F) the one or more rights and/or obligations covered by
paragraph (e) are not insignificant in comparison with the
right, obligation or combination covered by paragraph (a), (b)
or (c).

The right, obligation or combination covered by paragraph (a), (b)
or (c) constitutes the financial arrangement.

(2) Aright you have to receive, or an obligation you have to provide, a
*financial benefit is cash settlable if, and only if:
(@) the benefit is money or a “money equivalent; or
(b) in the case of a right—you intend to satisfy or settle it by
receiving money, or a money equivalent, or by starting to
have, or ceasing to have, another *financial arrangement; or
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(©)

(d)

(e)

(f)

(9)

Note:

in the case of an obligation—you intend to satisfy or settle it
by providing money, or a money equivalent, or by starting to
have, or ceasing to have, another financial arrangement; or

you have a practice of satisfying or settling similar rights or
obligations as mentioned in paragraph (b) or (c) (whether or
not you intend to satisfy or settle the right or obligation in
that way); or

you deal with the right or obligation, or with similar rights or
obligations, in order to generate a profit from short-term
fluctuations in price, from a dealer’s margin, or from both; or
none of paragraphs (a) to (e) applies but:

(i) the financial benefit is readily convertible into money or
a money equivalent or there is a market for the financial
benefit that has a high degree of liquidity; and

(ii) you do not have, as your sole or dominant purpose for
entering into the "arrangement under which you are to
receive or provide the financial benefit, the purpose of
receiving or delivering the benefit as part of your
expected purchase, sale or usage requirements in the
ordinary course of *business; or

you are able to settle the right or obligation as mentioned in
paragraph (b) or (c) (whether or not you intend to satisfy or
settle the right or obligation in that way) and you do not have,
as your sole or dominant purpose for entering into the
arrangement under which you are to receive or provide the
financial benefit, the purpose of receiving or delivering the
financial benefit as part of your expected purchase, sale or
usage requirements in the ordinary course of business.

The following are examples of dealing of the kind covered by
paragraph (e):

(@) dealing with the right or obligation, or similar rights or
obligations, on a frequent basis, a short term basis or frequent
and short term basis;

(b) acquiring the right or obligation, or similar rights or obligations,
and managing the resulting risk by entering into offsetting
arrangements that provide a profit margin.
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250-170 Financial arrangement (equity interest or right or
obligation in relation to equity interest)

(1) You also have a financial arrangement if you have an "equity
interest. The equity interest constitutes the financial arrangement.

(2) You also have a financial arrangement if:
(@) you have, under an *arrangement:
(i) alegal or equitable right to receive something that is a
*financial arrangement under this section; or
(ii) alegal or equitable obligation to provide something that
is a financial arrangement under this section; or
(iii) a combination of one or more such rights and/or
obligations; and
(b) the right, obligation or combination does not constitute a
financial arrangement under section 250-165.
The right, obligation or combination referred to in paragraph (a)
constitutes the financial arrangement.

250-175 Rights, obligations and arrangements (grouping and
disaggregation rules)

Single right or obligation or multiple rights or obligations?

(1) If you have a right to receive 2 or more *financial benefits, you are
taken, for the purposes of this Division, to have a separate right to
receive each of those financial benefits.

(2) If you have an obligation to provide 2 or more *financial benefits,
you are taken, for the purposes of this Division, to have a separate
obligation to provide each of those financial benefits.

(3) Subsections (1) and (2) apply for the avoidance of doubt.

Matters relevant to determining what rights and/or obligations
comprise particular arrangements

(4) For the purposes of this Division, whether a number of rights
and/or obligations are themselves an *arrangement or are 2 or more
separate arrangements is a question of fact and degree that you
determine having regard to the following:

() the nature of the rights and/or obligations;
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(b) their terms and conditions (including those relating to any
payment or other consideration for them);

(c) the circumstances surrounding their creation and their
proposed exercise or performance (including what can
reasonably be seen as the purposes of one or more of the
persons involved);

(d) whether they can be dealt with separately or must be dealt
with together;

(e) normal commercial understandings and practices in relation
to them (including whether they are regarded commercially
as separate things or as a group or series as whole);

(F) the objects of this Division.

In applying this subsection, have regard to the matters referred to
in paragraphs (a) to (f) both in relation to the rights and/or
obligations separately and in relation to the rights and/or
obligations in combination with each other.

Example 1: Your rights and obligations under a typical convertible note, including
the right to convert the note into a share or shares, would comprise
one arrangement.

Example 2: Your rights and obligations under a typical price-linked or
index-linked bond with option or forward components would
comprise one arrangement.

Note 1: If you raised funds by means of a contract that you would not have
entered into without entering into another contract, and neither
contract could be assigned to a third party without the other also being
assigned, this would tend to indicate that your rights and obligations
under the 2 contracts together comprise one arrangement.

Note 2: If the commercial effect of your individual rights and/or obligations in
a group or series cannot be understood without reference to the group
or series as a whole, this would tend to indicate that all of your rights
and/or obligations in the group or series together comprise one
arrangement.

250-180 End value of asset

(1) The end value of an asset is worked out in accordance with this
section.

(2) If the asset has a "guaranteed residual value, the end value of the
asset is:
(@) the amount of the guaranteed residual amount if
subparagraph 250-15(d)(i) applies; or
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(b) so much of the amount referred to in paragraph (a) as is
attributable to the expenditure referred to in subparagraph
250-15(d)(ii) if that subparagraph applies.

(3) If the asset does not have a *guaranteed residual value and is a
*depreciating asset, the end value of the asset is:

(a) if subparagraph 250-15(d)(i) applies—the amount that would
have been the "adjustable value of the asset at the end of the
*arrangement period if:

(i) this Division had not applied to you and the asset; and

(ii) the decline in the asset’s value were worked out on the
basis of the asset’s *effective life and using the *prime
cost method; or

(b) if subparagraph 250-15(d)(ii) applies—so much of the
amount referred to in paragraph () as is attributable to the
expenditure referred to in that subparagraph.

(4) Disregard section 40-102 in working out the asset’s "effective life
for the purposes of subparagraph (3)(a)(ii).

(5) If neither subsection (2) nor subsection (3) applies and an estimate
of the value of the asset is recognised for accounting purposes, the
end value of the asset is:

(@) the value of the relevant asset at the end of the *arrangement
period that would be recognised for accounting purposes if
subparagraph 250-15(d)(i) applies; or

(b) so much of the value of referred to in paragraph (a) as is
attributable to the expenditure referred to subparagraph
250-15(d)(ii) if that subparagraph applies.

The end value must not, however, exceed the amount worked out
under subsections 250-155(4) and (5) (amount taken to have been
lent).

(6) If none of subsections (2), (3) and (5) apply to the asset, the end
value of the asset is:

(a) areasonable estimate of the "market value of the asset at the
end of the "arrangement period if subparagraph 250-15(d)(i)
applies; or

(b) so much of the estimate referred to in paragraph () as is
attributable to the expenditure referred to in subparagraph
250-15(d)(ii) if that subparagraph applies.
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The end value must not, however, exceed the amount worked out
under subsections 250-155(4) and (5) (amount taken to have been
lent).

250-185 Financial benefits subject to deemed loan treatment not
assessed

A *financial benefit is not included in your assessable income if the
financial benefit:

(a) is "provided to you in relation to the tax preferred use of the
asset; and

(b) is provided directly or indirectly by a "'member of the tax
preferred sector; and

(c) is "subject to deemed loan treatment.

The financial benefit is not assessable income and is not *exempt
income.

Subdivision 250-E—Taxation of deemed loan

Table of sections

Guide to Subdivision 250-E
250-190 What this Subdivision is about

Application and objects of Subdivision

250-195 Application of Subdivision
250-200 Objects of this Subdivision

Tax treatment of gains and losses from financial arrangements

250-205 Gains are assessable and losses deductible
250-210 Gain or loss to be taken into account only once under this Act

Method to be applied to take account of gain or loss

250-215 Methods for taking gain or loss into account

General rules

250-220 Consistency in working out gains or losses (integrity measure)
250-225 Rights and obligations include contingent rights and obligations
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The accruals method

250-230 Application of accruals method
250-235 Overview of the accruals method

250-240 Applying accruals method to work out period over which gain or loss is to
be spread

250-245 How gain or loss is spread

250-250 Allocating gain or loss to income years

250-255 When to re-estimate

250-260 Re-estimation if balancing adjustment on partial disposal
Balancing adjustment

250-265 When balancing adjustment made
250-270 Exception for subsidiary member leaving consolidated group
250-275 Balancing adjustment

Other provisions

250-280 Financial arrangement received or provided as consideration

Guide to Subdivision 250-E

250-190 What this Subdivision is about

This Subdivision is about the tax treatment of gains and losses
from the financial arrangement that you are taken to have under
section 250-155.

You recognise gains and losses from the financial arrangement, as
appropriate, over the life of the financial arrangement and ignore
distinctions between income and capital. You use a compounding
accruals method to recognise the gain or loss.

A change in circumstances may cause a re-estimation of gains and
losses that the accruals method is being applied to.

A balancing adjustment is made if you transfer particular rights or
obligations or particular rights or obligations cease.
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Application and objects of Subdivision

250-195 Application of Subdivision

This Subdivision applies for the purposes of working out the
amount of the gain or loss that is to be included in your assessable
income or allowed as a deduction in relation to the *financial
arrangement that is taken to exist under section 250-155.

250-200 Objects of this Subdivision

The objects of this Subdivision are:

(a) to properly recognise gains and losses from the *financial
arrangement by allocating them to appropriate periods of
time; and

(b) to minimise tax deferral.

Tax treatment of gains and losses from financial arrangements

250-205 Gains are assessable and losses deductible

Gains

(1) Your assessable income includes a gain you make from the
*financial arrangement.

Losses

(2) You can deduct a loss you make from the *financial arrangement,
but only to the extent that:

(a) you make it in gaining or producing your assessable income;
or

(b) you necessarily make it in carrying on a *business for the
purpose of gaining or producing your assessable income.

250-210 Gain or loss to be taken into account only once under this
Act

Purpose of this section

(1) The purpose of this section is to ensure that your gains that are
assessable under this Subdivision, and your losses that are
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deductible under this Subdivision, are taken into account only once
under this Act in working out your taxable income.

Gain or loss

(2) Ifagainorlossis, or is to be, included in your assessable income
or allowable as a deduction to you for an income year under this
Subdivision, the gain or loss is not to be (to any extent):

() included in your assessable income; or
(b) allowable as a deduction to you;

under any other provisions of this Act for the same or any other
income year.

Associated financial benefits

(3) If the amount or value of a *financial benefit is taken into account
in working out whether you make, or the amount of, a gain or loss
that is, or is to be, included in your assessable income or allowable
as a deduction for you for an income year under this Subdivision,
the benefit is not to be (to any extent):

(a) included in your assessable income; or

(b) allowable as a deduction to you;
under any other provision of this Act for the same or any other
income year.

Method to be applied to take account of gain or loss

250-215 Methods for taking gain or loss into account

The methods that can be applied to take account of a gain or loss
you make from the *financial arrangement you have are:
(@) the accruals method provided for in sections 250-235 to
250-255; or
(b) a balancing adjustment provided for in sections 250-265 to
250-275.
A gain or loss is not taken into account under the method referred
to in paragraph (a) to the extent to which the gain or loss is taken
into account under sections 250-265 to 250-275.
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General rules

250-220 Consistency in working out gains or losses (integrity

)

(2)

®3)

measure)

Object of section

The object of this section is to stop you obtaining an inappropriate
tax benefit from not working out your gains and losses in a
consistent manner.

Consistent treatment for particular financial arrangement

If:

() this Subdivision provides that a particular method applies to
gains or losses you make from the *financial arrangement;
and

(b) that method allows you to choose the particular manner in
which you apply that method;
you must use that manner consistently for the arrangement for all
income years.

Consistent treatment for financial arrangements of essentially the
same nature

If:

(a) this Subdivision provides that a particular method applies to
gains or losses you make from 2 or more *financial
arrangements; and

(b) that method allows you to choose the particular manner in
which you apply that method;

you must use that same manner consistently for all of those
financial arrangements that are essentially of the same nature.

250-225 Rights and obligations include contingent rights and

obligations

To avoid doubt:

(a) aright is treated as a right for the purposes of this Division
even it is subject to a contingency; and
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(b) an obligation is treated as an obligation for the purpose of
this Division even if it is subject to a contingency.

The accruals method

250-230 Application of accruals method

The accruals method provided for in sections 250-235 to 250-255
applies to a gain or loss you make from the *financial arrangement
if:
() the gain or loss is an overall gain or loss from the
arrangement; and
(b) the gain or loss is sufficiently certain at the time when you
start to have the arrangement.

250-235 Overview of the accruals method

If the accruals method applies to a gain or loss you make from the
*financial arrangement:
(a) you use section 250-240 to work out the period over which
the gain or loss is to be spread; and
(b) you use section 250-245 to work out how to allocate the gain
or loss to particular intervals within the period over which the
gain or loss is to be spread; and
(c) if an interval to which part of the gain or loss is allocated
straddles 2 income years, you use section 250-250 to work
out how to allocate that part of the gain or loss allocated
between those 2 income years.

250-240 Applying accruals method to work out period over which
gain or loss is to be spread

If you have a sufficiently certain overall gain or loss from the
*financial arrangement, the period over which the gain or loss is to
be spread is the period that:

(a) starts when you start to have the arrangement; and
(b) ends when you will cease to have the arrangement.

In applying paragraph (b), you must assume that you will continue
to have the arrangement for the rest of its life.
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250-245 How gain or loss is spread

How to spread gain or loss

(1) This section tells you how to spread a gain or loss to which the
accruals method applies.

Compounding accruals or approximation

(2) The gain or loss is to be spread using:

(@) compounding accruals (with the intervals to which parts of
the gain or loss are allocated complying with subsection (3));
or

(b) a method whose results approximate those obtained using the
method referred to in paragraph (a) (having regard to the
length of the period over which the gain or loss is to be
spread).

Intervals to which parts of gain or loss allocated

(3) The intervals to which parts of the gain or loss are allocated must:
(a) not exceed 12 months; and
(b) all be of the same length.

Paragraph (b) does not apply to the first and last intervals. These
may be shorter than the other intervals.

Assumption of continuing hold arrangement for the rest of its life

(4) The gain or loss is to be spread assuming that you will continue to
have the *financial arrangement for the rest of its life.

250-250 Allocating gain or loss to income years

(1) You are taken, for the purposes of section 250-205, to make, for an
income year, a gain or loss equal to a part of a gain or loss if:

() that part of the gain or loss is allocated to an interval under
section 250-245; and

(b) that interval falls wholly within that income year.

2 If:
(a) a part of a gain or loss is allocated to an interval under
section 250-245; and
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(b) that interval straddles 2 income years;
you are taken, for purposes of section 250-205, to make a gain or
loss equal to so much of that part of the gain or loss as is allocated
between those income years on a reasonable basis.

(3) If:
(a) a *consolidated group or *"MEC group has a *financial
arrangement; and
(b) a subsidiary member of the group ceases to be a member of
the group at a particular time (the exit time); and
(c) immediately after the exit time, the subsidiary member has
the financial arrangement;
an income year of the group is taken, for the purposes of applying
this section to the group and the financial arrangement, to end at
the exit time.

250-255 When to re-estimate

When re-estimation necessary

(1) You re-estimate a gain or loss from the *financial arrangement
under subsection (4) if circumstances arise that materially affect:
(a) the amount or value; or
(b) the timing;
of *financial benefits that were taken into account in working out
the amount of the gain or loss. You must re-estimate the gain or

loss as soon as reasonably practicable after you become aware of
the circumstances referred to in paragraph (b).

(2) Without limiting subsection (1), the following are circumstances of
the kind referred to in paragraph (1)(b):

(a) a material change in market conditions that are relevant to the
amount or value of the *financial benefits to be received or
provided under the *financial arrangement;

(b) cash flows that were previously estimated becoming known
and the difference between the cash flows that become
known and the cash flows that were previously estimated is
not insignificant;

(c) arightto, or a part of a right to, a financial benefit under the
arrangement is written off as a bad debt.
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3)

(4)

(5)

(6)

You do not re-estimate a gain or loss from a *financial arrangement
under subsection (4) merely because of any one or more of the
following:
(a) achange in the credit rating, or the creditworthiness, of a
party or parties to the financial arrangement;

(b) the impairment (within the meaning of the *accounting
standards) of the arrangement or a debt that forms part of the
arrangement.

Nature of re-estimation

Making a re-estimation in relation to a gain or loss under this
subsection involves:

(a) a fresh determination of the amount of the gain or loss; and

(b) a reapplication of the accruals method to the redetermined
gain or loss to make a fresh allocation of the part of the
redetermined gain or loss that has not already been allocated
to intervals ending before the re-estimation is made to
intervals ending after the re-estimation is made.

Basis for re-estimation

You may make the fresh allocation of the gain or loss under
subsection (4) on either of the following bases:

(a) by maintaining the rate of return being used and adjusting the
amount to which you apply the rate of return to the present
value of the estimated future cash flows discounted at the
maintained rate of return;

(b) adjusting the rate of return and maintaining the amount to
which you apply the rate of return.
The object to be achieved by both bases is allow you to bring the
remainder of the gain or loss based on the new estimates properly
to account over the remainder of the period over which you spread
the gain or loss.

If you adopt a particular basis under subsection (5) for a gain or
loss from the *financial arrangement, you must use the same basis
for all the re-estimations you make under this section in relation to
your gains and losses from all your financial arrangements.
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Balancing adjustment if rate of return maintained

(7) 1f you make a fresh allocation of the gain or loss on the basis
referred to in paragraph (5)(a), you must make the following
balancing adjustment:

(a) if you re-estimate a gain and the amount to which you apply
the rate of return increases—you make a gain from the
*financial arrangement, for the income year in which you
make the re-estimation, equal to the amount of the increase;

(b) if you re-estimate a gain and the amount to which you apply
the rate of return decreases—you make a loss from the
arrangement, for the income year in which you make the
re-estimation, equal to the amount of the decrease;

(c) if you re-estimate a loss and the amount to which you apply
the rate of return increases—you make a loss from the
arrangement, for the income year in which you make the
re-estimation, equal to the amount of the increase;

(d) if you re-estimate a loss and the amount to which you apply
the rate of return decreases—you make a gain from the
arrangement, the income year in which you make the
re-estimation, equal to the amount of the decrease.

250-260 Re-estimation if balancing adjustment on partial disposal

Re-estimation if balancing adjustment on partial disposal

(1) You also re-estimate a gain or loss from a *financial arrangement
under subsection (2) if a balancing adjustment is made in relation
to the financial arrangement under sections 250-265 to 250-275
because you transfer to another person:

(a) a proportionate share of all of your rights and/or obligations
under a *financial arrangement; or
(b) aright or obligation that you have under a financial
arrangement to a specifically identified *financial benefit; or
(c) a proportionate share of a right or obligation that you have
under a financial arrangement to a specifically identified
financial benefit.
You must re-estimate the gain or loss as soon as reasonably
practicable after the transfer occurs.
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Nature of re-estimation

(2) Making a re-estimation in relation to a gain or loss under this
subsection involves:
(@) a fresh determination of the amount of the gain or loss
disregarding:
(i) *financial benefits; and

(i) amounts of the gain or loss that have already been
allocated to intervals ending before the re-estimation is
made;

to the extent to which they are reasonably attributable to the
proportionate share, or the right or obligation, referred to in
paragraph (1)(b); and
(b) a reapplication of the accruals method to the redetermined

gain or loss to make a fresh allocation of the part of that gain
or loss that has not already been allocated to intervals ending
before the re-estimation is made to intervals ending after the
re-estimation is made.

Basis for re-estimation

(3) You make the fresh allocation of the gain or loss under
subsection (2) by maintaining the rate of return being used and
adjusting the amount to which you apply the rate of return to the
present value of the estimated future cash flows discounted at the
maintained rate of return. The object to be achieved by the fresh
allocation is allow you to bring the remainder of the redetermined
gain or loss properly to account over the remainder of the period
over which you spread the gain or loss.

Balancing adjustment

250-265 When balancing adjustment made

When balancing adjustment made

(1) A balancing adjustment is made under section 250-275 if:
(@) you transfer to another person all of your rights and/or
obligations under the *financial arrangement; or

(b) all of your rights and/or obligations under the financial
arrangement otherwise substantially cease; or
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(c) you transfer to another person:

(i) a proportionate share of all of your rights and/or

obligations under the financial arrangement; or

(ii) aright or obligation that you have under the financial
arrangement to a specifically identified *financial
benefit; or

(iii) a proportionate share of a right or obligation that you
have under the financial arrangement to a specifically
identified financial benefit.

Modifications for arrangements that are assets

(2) The following modifications are made if the *financial arrangement
is an asset of yours at the time the event referred to in
subsection (1) occurs:

(a) paragraphs (1)(a) and (c) do not apply unless the effect of the
transfer is to transfer to the other person substantially all the
risks and rewards of ownership of the interest transferred,;

(b) for the purposes of applying section 250-275 to the
arrangement, you are treated as transferring a right under the
arrangement to another person if:

(i) you retain the right but assume a new obligation; and

(ii) your assumption of the new obligation has the same
effect, in substance, as transferring the right to another
person; and

(iii) the new obligation arises only to the extent to which the
right to *financial benefits under the financial
arrangement is satisfied; and

(iv) you cannot sell or pledge the right (other than as
security in relation to the new obligation); and

(v) you must, under the new obligation, provide financial
benefits you receive in relation to the right to the person
to whom you owe the new obligation without delay.

250-270 Exception for subsidiary member leaving consolidated
group

A balancing adjustment is not made under section 250-275 in
relation to a subsidiary member of a*consolidated group or a *"MEC
group that has the *financial arrangement ceasing to be a member
of the group.
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250-275 Balancing adjustment

Complete cessation or transfer

(1) Use the following method statement to make the balancing
adjustment if paragraph 250-265(1)(a) or (b) applies:

Method statement for balancing adjustment
Step 1.  Add up the following:

(@) the total of all the *financial benefits provided to
you under the *financial arrangement;

(b) the amount or value of any other consideration you
receive in relation to the transfer or cessation
referred to in subsection 250-265(1);

(c) the total of the amounts that have been allowed to
you as deductions, because of circumstances that
have occurred before the transfer or cessation, for
losses from the arrangement;

(d) the total of the other amounts that would have been
allowed to you as deductions, because of
circumstances that have occurred before the
transfer or cessation, for losses from the
arrangement if all your losses from the
arrangement were allowable as deductions.

Step 2.  Add up the following:

(@) the total of all the *financial benefits you have
provided under the *financial arrangement;

(b) the amount or value of any other consideration you
provide in relation to the transfer or cessation
referred to in subsection 250-265(1);

(c) the total of the amounts that have been included in
your assessable income, because of circumstances
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that have occurred before the transfer or cessation,
as gains from the arrangement;

(d) the total of the other amounts that would have been
included in your assessable income, because of
circumstances that have occurred before the
transfer or cessation, as gains from the
arrangement if all your gains from the arrangement
were assessable.

Step 3. Compare the amount obtained under Step 1 (the Step 1
amount) with the amount obtained under Step 2 (the Step
2 amount). If the Step 1 amount exceeds the Step 2
amount, an amount equal to the excess is taken, as a
balancing adjustment, to be a gain you make from the
*financial arrangement for the purposes of this
Subdivision. If the Step 2 amount exceeds the Step 1
amount, an amount equal to the excess is taken, as a
balancing adjustment, to be a loss that you make from the
arrangement. If the Step 1 amount and the Step 2 amount
are equal, no balancing adjustment is made.

(2)

®3)

Proportionate transfer of all rights and/or obligations under
financial arrangement

If subparagraph 250-265(1)(c)(i) applies, you make the balancing
adjustment by applying the method statement in subsection (1) but
reduce:
(a) the amounts referred to in paragraphs (a), (c) and (d) in step
1;and
(b) the amounts referred to in paragraphs (a), (c) and (d) in step
2;
by applying the proportion referred to in subparagraph
250-265(1)(c)(i) to them.

Transfer of specifically identified right or obligation under
financial arrangement

If subparagraph 250-265(1)(c)(ii) applies, you make the balancing
adjustment by applying the method statement in subsection (1) as if
the references to:
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(4)

Q)

(@) the amounts referred to in paragraphs (a), (¢) and (d) in step
1: and
(b) the amounts referred to in paragraphs (a), (c) and (d) in step
2;
were references to those amounts to the extent to which they are

reasonably attributable to the right or obligation referred to in
subparagraph 250-265(1)(c)(ii).

Proportionate transfer of specifically identified right or obligation
under financial arrangement

If subparagraph 250-265(1)(c)(iii) applies, you make the balancing
adjustment by applying the method statement:
(@) as if the references to:
(i) the amounts referred to in paragraphs (a), (¢) and (d) in
step 1; and
(ii) the amounts referred to in paragraphs (a), (¢) and (d) in
step 2;
were references to those amounts to the extent to which they
are reasonably attributable to the right or obligation referred
to in subparagraph 250-265(1)(c)(iii); and
(b) by reducing those amounts by applying the proportion
referred to in subparagraph 250-265(1)(c)(iii) to them.

Attribution must reflect appropriate and commercially accepted
valuation principles

Any attribution made under subsection (3) or paragraph (4)(a) must
reflect appropriate and commercially accepted valuation principles
that properly take into account:

(@) the nature of the rights and obligations under the *financial
arrangement; and

(b) the risks associated with each *financial benefit, right and
obligation under the arrangement; and

(c) the time value of money.

Income year for which gain or loss is made

(6) The gain or loss you are taken to make under subsection (1), (2),

(3) or (4) is a gain or loss for the income year in which the event
referred to in subsection 250-265(1) occurs.
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Other provisions

250-280 Financial arrangement received or provided as
consideration

Q) If:
() this Subdivision applies in relation to your gains and losses
from the *financial arrangement; and
(b) you start to have the financial arrangement (or a part of the
financial arrangement) as consideration (or as part of the
consideration) for:
(i) something (the thing provided) that you provided, or are
to provide, to someone else; or
(i) something (the thing acquired) that someone else has
provided, or is to provide, to you; and
(c) the thing provided or the thing acquired is not money;

the amount of the benefit (or that part of the benefit) that you
obtained for the thing provided, or gave for the thing acquired, is
taken, for the purposes of applying this Act to you, to be the
*market value of the financial arrangement (or that part of the
financial arrangement) at the time when you start to have the
financial arrangement.
Note 1: This amount may be relevant, for example, for the purposes of
applying the provisions of this Act dealing with capital gains, capital

allowances or trading stock to the thing provided or the thing
acquired.

Note 2: The market value is to be used instead of the nominal value of the
financial benefits to be provided under the financial arrangement.

(2) If subsection (1) applies, you are taken to have received, or
provided, as consideration for starting to have the *financial
arrangement (or the part of the financial arrangement), *financial
benefits whose value is equal to the market value of the financial
arrangement (or that part of the financial arrangement) at the time
when you started to have the financial arrangement.

(3) If, but for this subsection:
() subsection (2) would apply to your starting to have a
*financial arrangement; and
(b) subsection (1) or (4) would also apply to your starting to have
the financial arrangement;
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subsection (2) applies to your starting to have the financial
arrangement and subsection (1) or (4) does not.

4) If:
() this Subdivision applies in relation to your gains and losses
from the *financial arrangement; and
(b) you cease to have the financial arrangement (or a part of the
financial arrangement) as consideration (or as part of the
consideration) for:
(i) something (the thing acquired) that someone else
provides, or is to provide, to you; or
(ii) something (the thing provided) that you provided, or are
to provide, to someone else; and
(c) the thing acquired or the thing provided is not money;

the amount of the benefit (or that part of the benefit) that you
provided for the thing acquired, or obtained for the thing provided,
is taken, for the purposes of applying this Act to you, to be the
*market value of the financial arrangement (or that part of the
financial arrangement) at the time when you cease to have the
financial arrangement (or that part of the financial arrangement).
Note 1:  This amount may be relevant, for example, for the purposes of
applying the provisions of this Act dealing with capital gains, capital

allowances or trading stock to the thing acquired or the thing
provided.

Note 2: The market value is to be used instead of the nominal value of the
financial benefits to be provided under the financial arrangement.

(5) If subsection (4) applies, you are taken to have provided, or
received, as consideration for ceasing to have the *financial
arrangement (or the part of the financial arrangement), *financial
benefits whose value is equal to the market value of the financial
arrangement (or that part of the financial arrangement) at the time
when you ceased to have the financial arrangement.

(6) If, but for this subsection:
(a) subsection (5) would apply to your ceasing to have a
*financial arrangement; and
(b) subsection (1) or (4) would also apply to your ceasing to have
the financial arrangement;
subsection (5) applies to your ceasing to have the financial
arrangement and subsection (1) or (4) does not.
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(7) Without limiting subsections (1) and (4), the thing provided, or the
thing acquired, need not be a tangible thing and may take the form
of services, conferring a right, incurring an obligation or
extinguishing or varying a right or obligation.

Subdivision 250-F—Treatment of asset when Division ceases to
apply to the asset

Table of sections

250-285 Treatment of asset after Division ceases to apply to the asset
250-290 Balancing adjustment under Subdivision 40-D in some circumstances

250-285 Treatment of asset after Division ceases to apply to the asset

(1) For the purposes of Division 40, if:

() this Division applies to you and an asset; and

(b) the *arrangement period for the *tax preferred use of the asset
ends at a particular time; and

(c) the asset would have had an *adjustable value at that time, for
the purposes of Division 40, if this Division had never
applied to the asset;

the adjustable value of the asset, immediately after the end of the

arrangement period, is taken to be equal to the amount worked out
using the following method statement:

Method statement
Step 1. Work out whether section 250-150 applies.

Step 2.  If section 250-150 does not apply, the amount is the *end
value of the asset at the end of the arrangement period.

Step 3. If section 250-150 does apply, the amount is worked out
by:

(@ multiplying the *end value of the asset at the end of
the *arrangement period by the *disallowed capital
percentage; and
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(b) then multiplying the adjustable value of the asset at
the end of the arrangement period (worked out
under section 40-85) by 100% minus the
disallowed capital percentage); and

(c) then adding the amount obtained under
paragraph (a) and the amount obtained under
paragraph (b).

2) If:
(a) this Division applies to you and an asset; and

(b) the "arrangement period for the *tax preferred use of the asset
ends; and

(c) anetamount is included in your assessable income in
relation to the *financial benefits that are *subject to the
deemed loan treatment (taking into account the adjustments
under Subdivision 250-E in relation to the financial benefits
that are subject to the deemed loan treatment);

the *cost base, and the *reduced cost base, of the asset are each
taken to be reduced at the end of the arrangement period by an
amount equal to the difference between:

(d) the total amounts or values of the financial benefits that were
subject to deemed loan treatment; and

(e) the net amount referred to in paragraph (c).

Note: See subsection (6) in relation to the application of paragraph (d).

(3) If:

(a) this Division applies to you and an asset; and

(b) the "arrangement period for the *tax preferred use of the asset
ends; and

(c) anetamount is allowed to you as a deduction in relation to
the *financial benefits that are *subject to the deemed loan
treatment (taking into account the adjustments under
Subdivision 250-E in relation to the financial benefits that are
subject to the deemed loan treatment);

the *cost base, and the *reduced cost base, of the asset are each

taken to be reduced at the end of the arrangement period by an
amount equal to the sum of:
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(d) the total amounts or values of the financial benefits that were
subject to deemed loan treatment; and

(e) the net amount referred to in paragraph (c).

Note: See subsection (6) in relation to the application of paragraph (d).

4) If:
(a) this Division applies to you and an asset; and
(b) the "arrangement period for the *tax preferred use of the asset
ends; and
(c) anetamount is included in your assessable income in
relation to the *financial benefits that are *subject to the
deemed loan treatment (taking into account the adjustments
under Subdivision 250-E in relation to the financial benefits
that are subject to the deemed loan treatment);
then, in determining the profit or loss on the sale of the asset, a
deduction equal to the difference between the following is taken to
have been allowed for expenditure by you in connection with the
asset:
(d) the total amounts or values of the financial benefits that were
subject to deemed loan treatment; and

(e) the net amount referred to in paragraph (c).

Note: See subsection (6) in relation to the application of paragraph (d).

(5) If:
(a) this Division applies to you and an asset; and
(b) the "arrangement period for the *tax preferred use of the asset
ends; and
(c) anetamount is allowed to you as a deduction in relation to
the *financial benefits that are *subject to the deemed loan
treatment (taking into account the adjustments under
Subdivision 250-E in relation to the financial benefits that are
subject to the deemed loan treatment);
then, in determining the profit or loss on the sale of the asset, a
deduction equal to the sum of the following is taken to have been
allowed for expenditure by you in connection with the asset:
(d) the total amounts or values of the financial benefits that were
subject to deemed loan treatment; and

(e) the net amount referred to in paragraph (c).

Note: See subsection (6) in relation to the application of paragraph (d).

Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007 59



Schedule 1 Tax preferred entities (asset financing)
Part 1 Main amendments

(6) In applying paragraphs (2)(d), (3)(d), (4)(d) and (5)(d), disregard
subsection 250-160(2) (reasonable estimate of end value treated as
financial benefit subject to deemed loan treatment).

250-290 Balancing adjustment under Subdivision 40-D in some
circumstances

(1) This section applies if:
() this Division applies to you and an asset; and

(b) the *arrangement period for the *tax preferred use of the asset
ends because a particular event happens; and

(c) the event would have been a *balancing adjustment event for
the asset for the purposes of Subdivision 40-D if this

Division had not applied to you and the asset when the event
happened.

(2) A balancing adjustment is made under Subdivision 40-D as if:

(a) the event were a *balancing adjustment event for the asset;
and

(b) the "adjustable value of the asset, just before the event
happened, were the adjustable value worked out under
subsection 250-285(1); and

(c) sections 40-290 and 40-292 did not apply.

Subdivision 250-G—Objections against determinations and
decisions by the Commissioner

Table of sections

250-295 Objections against determinations and decisions by the Commissioner

250-295 Objections against determinations and decisions by the
Commissioner

(1) This section applies to a determination by the Commissioner under
section 250-45.

(2) This section also applies to a decision by the Commissioner under
subsection 250-150(5).

(3) A person who is dissatisfied with a determination or decision to
which this section applies may object against the determination or
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decision in the manner set out in Part I\VC of the Taxation
Administration Act 1953.

Subsection 995-1(1)
Insert:

arrangement period for a *tax preferred use of an asset has the
meaning given by section 250-65.

Subsection 995-1(1)
Insert:

cash settlable has the meaning given by subsection 250-165(2).

Subsection 995-1(1)
Insert:

disallowed capital allowance percentage has the meaning given by
subsection 250-150(4).

Subsection 995-1(1)
Insert:

effectively non-cancellable has the meaning given by
section 250-130.

Subsection 995-1(1)
Insert:

end user of an asset has the meaning given by section 250-50.

Subsection 995-1(1)
Insert:

end value of an asset has the meaning given by section 250-180.

Subsection 995-1(1)
Insert:

excluded STB has the same meaning as in section 24AT of the
Income Tax Assessment Act 1936.
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9 Subsection 995-1(1)
Insert:

expected financial benefits has the meaning given by
section 250-95.

10 Subsection 995-1(1)
Insert:

financial arrangement has the meaning given by sections 250-165
to 250-175.

11 Subsection 995-1(1)
Insert:

guaranteed residual value for an asset that is put to a tax preferred
use has the meaning given by subsection 250-85(3).

12 Subsection 995-1(1)
Insert:

member of the tax preferred end user group has the meaning
given by paragraph 250-60(4)(a).

13 Subsection 995-1(1)
Insert:

member of the tax preferred sector has the meaning given by
paragraph 250-60(4)(b).

14 Subsection 995-1(1)
Insert:

money equivalent means a right to receive:
(a) money; or
(b) something that is a “money equivalent under this definition.

15 Subsection 995-1(1)
Insert:
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16

17

18

19

20

21

predominant economic interest in an asset has the meaning given

by sections 250-110 to 250-140.

Subsection 995-1(1)
Insert:

prescribed excluded STB means an “excluded STB that is
prescribed by the regulations for the purposes of Division 1AB of

Part 111 of the Income Tax Assessment Act 1936.

Subsection 995-1(1)
Insert:

present value of a *financial benefit has a meaning affected by

section 250-100.

Subsection 995-1(1)
Insert:

provided in relation to a tax preferred use of an asset, in relation

to a *financial benefit, has a meaning affected by section 250-85.

Subsection 995-1(1)
Insert:

put to a tax preferred use, in relation to an asset, has the meaning

given by section 250-60.

Subsection 995-1(1) (after paragraph (a) of the definition

of special accrual amount)
Insert:

(aa) Subdivision 250-E of this Act if all the *financial benefits
provided and received under the *financial arrangement
concerned are denominated in a particular foreign currency;

Subsection 995-1(1)
Insert:

subject to deemed loan treatment, in relation to a *financial

benefit, has the meaning given by section 250-1

60.
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22 Subsection 995-1(1)
Insert:

tax preferred end user has the meaning given by section 250-55.

23 Subsection 995-1(1)
Insert:

tax preferred entity means:
(@) an *exempt entity; or
(b) an *exempt Australian government agency; or

(c) an *associated government entity of an exempt Australian
government agency; or

(d) a "prescribed excluded STB; or
(e) an *exempt foreign government agency.

24 Subsection 995-1(1)
Insert:

tax preferred use of an asset has the meaning given by
sections 250-60(1) and (2).
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Part 2—Consequential amendments

Development Allowance Authority Act 1992

25 Subparagraph 93R(b)(v)
Repeal the subparagraph, substitute:
(v) if the certificate applies to a direct infrastructure
borrowing—not do anything that:

(A) will cause section 51AD of the Tax Act or
Division 16D of Part 111 of that Act to apply to
any of the facilities concerned; or

(B) would have caused section 51AD of the Tax
Act or Division 16D of Part 111 of that Act to
apply to any of the facilities concerned if the
amendments made by Part 2 of Schedule 1 to
the Tax Laws Amendment (2007 Measures
No. 5) Act 2007 had not been made; and

26 Subparagraph 93R(c)(ii)
Repeal the subparagraph, substitute:
(ii) not do anything that:
(A) will cause section 51AD of the Tax Act or

Division 16D of Part 111 of that Act to apply to
any of the facilities concerned; or

(B) would have caused section 51AD of the Tax
Act or Division 16D of Part 111 of that Act to
apply to any of the facilities concerned if the
amendments made by Part 2 of Schedule 1 to
the Tax Laws Amendment (2007 Measures
No. 5) Act 2007 had not been made; and

Income Tax Assessment Act 1936

27 After subsection 51AD(1)
Insert:
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(1A) This section does not apply to property that is put to a tax preferred
use (within the meaning of the Income Tax Assessment Act 1997) if
the tax preferred use:

(a) starts on or after 1 July 2007; and

(b) does not occur under a legally enforceable arrangement
entered into before 1 July 2007.

(1B) This section does not apply to property that is put to a tax preferred
use (within the meaning of the Income Tax Assessment Act 1997)
if:

() the tax preferred use starts on or after 1 July 2007; and

(b) the tax preferred use occurs under a legally enforceable
arrangement that was entered into before 1 July 2007; and

(c) an election is made under item 71 of Schedule 1 to the Tax
Laws Amendment (2007 Measures No. 5) Act 2007 to have
subitem 71(2) of that Schedule apply to the property.

(1C) This section does not apply to property on or after 1 July 2007 if:
(a) Division 16D applied to the property immediately before
1 July 2007; or

(b) this section did not apply to the property immediately before
1 July 2007 and Division 16D would apply to the property on
or after 1 July 2007 but for subsection 159GH(2).

For the purposes of applying paragraph (b), disregard the operation
of section 159GL.

(1D) Subparagraph (4)(a)(iii) and sub-subparagraph (4)(b)(ii)(D) do not
apply to property acquired by a taxpayer if:
() the property is acquired by the taxpayer on or after 1 July
2007; and

(b) the property is not acquired under a legally enforceable
arrangement entered into before 1 July 2007.

28 Subsection 51AD(4)
Omit “subsection (8)”, substitute “subsections (1A), (1B), (1C), (1D)

and (8)”.
29 At the end of subsection 73B(15AA)
Add:
Note: If Division 250 of the Income Tax Assessment Act 1997 applies to you

and an asset:
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@) if section 250-150 of that Act applies—you are taken to have
qualifying expenditure in relation to the use of the asset to the
extent specified in a determination made under subsection
250-150(3) of that Act; or

(b) otherwise—you are taken not to have such expenditure.

30 Subsection 73BC(2) (note)
Omit “Note”, substitute “Note 1”.

31 Atthe end of subsection 73BC(2)

Add:

Note 2: If Division 250 of the Income Tax Assessment Act 1997 applies to you
and an asset:

(@) if section 250-150 of that Act applies—the asset is taken to be
used, or installed ready for use, for the purpose of carrying on, by
or on behalf of an eligible company, research or development
activities to the extent specified in a determination made under
subsection 250-150(3) of that Act; or

(b) otherwise—the asset is taken not to be used, or installed ready
for use, for such a purpose.

32 After section 82KZL
Insert:

82KZLA Subdivision does not apply to financial arrangements to
which Subdivision 250-E applies

To avoid doubt, this Subdivision does not apply to:

(@) afinancial arrangement to which Subdivision 250-E of the
Income Tax Assessment Act 1997 applies; or

(b) a financial benefit (within the meaning of that Act) that is
provided or received in relation to such an arrangement.

Note: See section 250-210 of the Income Tax Assessment Act 1997.

33 Before subsection 159GH(1)
Insert:
(1A) This Division does not apply in relation to the item of eligible

property that is put to a tax preferred use (within the meaning of
the Income Tax Assessment Act 1997) if the tax preferred use:

(a) starts on or after 1 July 2007; and
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(b) does not occur under a legally enforceable arrangement
entered into before 1 July 2007.

(1B) This Division does not apply in relation to the item of eligible
property that is put to a tax preferred use (within the meaning of
the Income Tax Assessment Act 1997) if:

(a) the tax preferred use starts on or after 1 July 2007; and

(b) the tax preferred use occurs under a legally enforceable
arrangement that was entered into before 1 July 2007; and

(c) an election is made under item 71 of Schedule 1 to the Tax
Laws Amendment (2007 Measures No. 5) Act 2007 to have
subitem 71(2) of that Schedule apply to the property.

34 Subsection 159GH(1)
Omit “subsection (2)”, substitute “subsections (1A), (1B) and (2)".

35 Subsection 170(10AA) (after table item 170)
Insert:

173 Division 250 Asset is put to a tax preferred use by a
tax preferred end user

Income Tax Assessment Act 1997

36 Section 11-55 (table item headed “notional sale and loan”)

After:
luxury car leases, lease payments that the lessor receives oris  42A-40 in
entitled t0 rECEIVE ... Schedule 2E
insert:
deemed loan treatment for financial benefits provided for tax
preferred use Of @SSet .......ccovvveieiiieeeeee e 250-160

37 Section 12-5 (table item headed “capital allowances”)

After:

SPECLIUM HICENCES. ....vveveeeeie et ie e Subdivision 40-
B

insert:

tax preferred use 0f aSSet.......cccvvveviieiice s, Division 250
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38 Section 12-5 (table item headed “leases”)
After:

finance leases and arrangements, use of property if end-user
an exempt public body or use outside Australia to produce  159GE to

EXEMPL INCOME ....vvviieiiieieicse e 159GO
insert:
leases of assets being put to tax preferred use ..........c......... Division 250

39 Section 12-5 (table item headed “notional sales and
loans™)

After “240-50”, insert *, 250-155".

40 Section 12-5 (table item headed “notional sales and
loans™)
Before:
payments to acquire property, no deduction for ................. 240-85
insert:

deemed loan treatment for financial benefits provided for tax
preferred use of asset

.................................................... Subdivision 250-
C
41 Section 12-5 (table item headed “property”)
Before:
arrangements relating to use of property if end-user an exempt
public body or use outside Australia to produce exempt
INCOME.. ettt 159GE to
159GO
insert:
arrangements relating to assets being put to tax preferred use
...................................................................................... Division 250

42 Section 12-5 (after table item headed “tax losses”)
Insert:
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tax preferred asset financing

GENETAIIY ..o Division 250
denial of capital allowance deductions in relation to asset

being put to tax preferred USe........cccoveveieiiiiiicniicis 250-145
reduction in capital allowance deductions in relation to

asset being put to tax preferred Use.........cccoceveeeiernnnne. 250-150

43 Subsection 40-25(7)
Omit “A taxable purpose”, substitute “Subject to subsection (8), a
taxable purpose”.

44 At the end of section 40-25
Add:

(8) If Division 250 applies to you and an asset that is a *depreciating
asset:
(a) if section 250-150 applies—you are taken to be using the
asset for a *taxable purpose to the extent specified in a
determination made under subsection 250-150(3); or

(b) otherwise—you are taken not to be using the asset for such a
purpose.

45 At the end of subsection 40-85(1)

Add:

Note: The adjustable value of a depreciating asset may be modified by
section 250-285.

46 At the end of subsection 40-525(1)
Add:
Note: If Division 250 applies to you and an asset that is a water facility:

@) if section 250-150 applies—the condition in this subsection is
taken to be satisfied for the facility to the extent specified in a
determination made under subsection 250-150(3); or

(b) otherwise—the condition in this subsection is taken not to be
satisfied for the facility.
47 At the end of subsection 40-525(2)

Add:
Note: If Division 250 applies to you and an asset that is a horticultural plant:
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@) if section 250-150 applies—a condition in this subsection is
taken to be satisfied for the plant to the extent specified in a
determination made under subsection 250-150(3); or

(b) otherwise—the conditions in this subsection are taken not to be
satisfied for the horticultural plant.

48 At the end of subsection 40-630(1)
Add:
Note: If Division 250 applies to you and an asset that is land:

(@) if section 250-150 applies—you are taken to be using the land for
the purpose of carrying on a primary production business, or a
business for the purpose of producing assessable income from the
use of rural land (except a business of mining operations), to the
extent specified in a determination made under subsection
250-150(3); or

(b) otherwise—you are taken not to be using the land for such a
purpose.
49 At the end of subsection 40-730(1)
Add:
Note: If Division 250 applies to you and an asset that is land:

@) if section 250-150 applies—you can deduct expenditure you
incur in relation to the land to the extent specified in a
determination made under subsection 250-150(3); or

(b) otherwise—you cannot deduct such expenditure.

50 Subsection 40-735(1) (note)
Omit “Note”, substitute “Note 1”.

51 At the end of subsection 40-735(1)
Add:
Note 2: If Division 250 applies to you and an asset that is land:

@) if section 250-150 applies—you can deduct expenditure you
incur in relation to the land to the extent specified in a
determination made under subsection 250-150(3); or

(b) otherwise—you cannot deduct such expenditure.

52 Subsection 40-750(1) (note)
Omit “Note”, substitute “Note 1”.

53 At the end of subsection 40-750(1)
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Add:
Note 2: If Division 250 applies to you and an asset:

@) if section 250-150 applies—you can deduct expenditure you
incur in relation to the asset to the extent specified in a
determination made under subsection 250-150(3); or

(b) otherwise—you cannot deduct such expenditure.

54 At the end of subsection 40-755(1)
Add:
Note: If Division 250 applies to you and an asset that is land:

@) if section 250-150 applies—you can deduct expenditure you
incur in relation to the land to the extent specified in a
determination made under subsection 250-150(3); or

(b) otherwise—you cannot deduct such expenditure.

55 At the end of section 40-835
Add:
Note: If Division 250 applies to you and an asset:

(@) if section 250-150 applies—you are taken to be using the asset
for taxable purposes to the extent specified in a determination
made under subsection 250-150(3); or

(b) otherwise—you are taken not to be using the asset for such
purposes.
56 Atthe end of subsection 40-880(1)
Add:
Note: If Division 250 applies to you and an asset:

@) if section 250-150 applies—you can deduct an amount for capital
expenditure you incur in relation to the asset to the extent
specified in a determination made under subsection 250-150(3);
or

(b) otherwise—you cannot deduct an amount for such expenditure.

57 Subsection 43-140(1) (note)
Omit “Note”, substitute “Note 1”.

58 At the end of subsection 43-140(1)
Add:

Note 2: If Division 250 applies to you and an asset that is a capital work:
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@) if section 250-150 applies—you are taken to be using the capital
work for the purpose of producing assessable income, or for the
purpose of carrying on research and development activities, to
the extent specified in a determination made under subsection
250-150(3); or

(b) otherwise—you are taken not to be using the capital work for
such a purpose.

59 Section 112-97 (before table item 25)

Insert:
23 The arrangement period for The total cost base and subsection
the tax preferred use of an reduced cost base 250-285(3)
asset ends

60 After section 118-25
Insert:

118-27 Financial arrangements to which Subdivision 250-E applies

A “capital gain or *"capital loss you make from a *CGT asset is
disregarded if, at the time of the "CGT event, the asset is, or is part
of, a *financial arrangement to which Subdivision 250-E applies.

61 Subsection 396-75(2) (example)
Repeal the example, substitute:

Example: The Commissioner may advise the Minister that:
e alender is a foreign resident; or
e section 51AD of the Income Tax Assessment Act 1936 may
apply to the project; or
e Division 250 may apply in relation to the land transport
facilities.

62 Paragraph 396-85(1)(c)
Repeal the paragraph, substitute:
(c) that the borrower will not do anything that:

(i) will cause Division 250 of this Act to apply to any of
the facilities concerned; or

(i) will cause section 51AD of the Tax Act or Division 16D
of Part 111 of that Act to apply to any of the facilities
concerned; or
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(iii) would have caused section 51AD of the Tax Act or
Division 16D of Part 111 of that Act to apply to any of
the facilities concerned if the amendments made by
Part 2 of Schedule 1 to the Tax Laws Amendment (2007
Measures No. 5) Act 2007 had not been made;

63 After subsection 705-25(4)
Insert:

Financial arrangements to which Subdivision 250-E applies

(4A) The "tax cost setting amount is instead equal to the joining entity’s
*terminating value for the "retained cost base asset if the asset is a
*financial arrangement to which Subdivision 250-E applies
immediately before the joining time.

64 After subsection 705-30(3)
Insert:

Financial arrangements to which Subdivision 250-E applies

(3A) If an asset of the joining entity is a *financial arrangement to which
Subdivision 250-E applies, the joining entity’s terminating value
for the asset is equal to the amount of consideration that the joining
entity would need to receive, if it were to dispose of the asset just
before the joining time, without an amount being assessable
income of, or deductible to, the joining entity under
Subdivision 250-E.

65 Section 960-265 (at the end of the table)
Add:

13 Thresholds for application of Division 250 sections 250-25 and
250-30

66 At the end of paragraph 974-130(4)(a)
Add:

(vi) Division 250 of this Act does not apply to a person and
the property leased or bailed;

67 At the end of paragraph 974-130(4)(d)
Add:
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; or (iif) a scheme or arrangement for the payment of royalties in
relation to an asset if Division 250 of this Act applies to
a person and the asset.

Taxation Administration Act 1953

68 Subsection 45-5(3) in Schedule 1

After “(2A)”, insert “or the net capital gains specified in subsection
45-120(2B)".

69 After subsection 45-120(2A) in Schedule 1
Insert:

Net gains under Subdivision 250-E of the Income Tax Assessment
Act 1997 included in instalment income

(2B) Your instalment income for a period also includes the difference
between:

(@) again (or gains) you make from a *financial arrangement to
the extent to which it is (or they are):

(i) assessable under Subdivision 250-E of the Income Tax
Assessment Act 1997; and

(ii) reasonably attributable to that period; and

(b) aloss (or losses) you make from a financial arrangement to
the extent to which it is (or they are):

(i) allowable to you as a deduction under
Subdivision 250-E of the Income Tax Assessment Act
1997; and

(ii) reasonably attributable to that period.
This is so only if the gain (or gains) referred to in paragraph (a)
exceeds the loss (or losses) referred to in paragraph (b).

70 After subsection 45-330(2A) in Schedule 1
Insert:
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Amounts assessable under Subdivision 250-E of the Income Tax
Assessment Act 1997

(2AA) To avoid doubt, paragraph (1)(a) does not apply to a *net capital
gain that is included in your assessable income under
Subdivision 250-E of the Income Tax Assessment Act 1997.
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Part 3—Application

71 Application

1) Subject to subitems (4), (6) and (8), Division 250 applies in relation to a
tax preferred use of an asset if, and only if, the tax preferred use:

(a) starts on or after 1 July 2007; and

(b) does not occur under a legally enforceable arrangement that
was entered into before 1 July 2007.

2 This subitem applies to an asset that is put to a tax preferred use if:
() the tax preferred use starts on or after 1 July 2007; and

(b) the tax preferred use occurs under a legally enforceable
arrangement that was entered into before 1 July 2007; and

(c) but for this subitem:
(i) section 51AD would apply to the asset in relation to a
taxpayer; or
(ii) Division 16D would apply to the asset; and
(d) you elect to have this subitem apply to the asset.

3) An election under paragraph (2)(d) in relation to an asset that is put to a
tax preferred use:

(@) must be made by the day you lodge your income tax return
for the income year in which the tax preferred use starts; and

(b) must be made for the whole of the arrangement period for the
tax preferred use of the asset; and

(c) must extend to all assets that are, or are to be, put to a tax
preferred use under the arrangement under which the asset is
put to that use; and

(d) is irrevocable.

4) If subitem (2) applies:
(a) section 51AD and Division 16D do not apply to the asset;
and
(b) Division 250 applies to the tax preferred use of the asset.

(5) This subitem applies to an asset that is put to a tax preferred use if:
(@) the tax preferred use starts on or after 1 July 2007; and
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(b) the tax preferred use occurs under a legally enforceable
arrangement that was entered into before 1 July 2007; and

(c) immediately before 1 July 2007:
(i) section 51AD did not apply to the asset in relation to a
taxpayer; and
(ii) Division 16D did not apply to the asset; and

(d) the arrangement referred to in paragraph (b) is materially
altered on or after 1 July 2007; and

(e) but for this subitem and subitem (6):

(i) section 51AD would apply to the asset in relation to a
taxpayer immediately after the alteration; or

(ii) Division 16D would apply to the asset immediately after
the alteration.

For the purposes of applying paragraph (c), assume that the asset was in
existence and was being put to the tax preferred use immediately before
1 July 2007.

(6) If subitem (5) applies:
(a) section 51AD and Division 16D do not apply to the asset;
and

(b) Division 250 applies to the tax preferred use of the asset after
the alteration instead.

@) This subitem applies to an asset that is put to a tax preferred use if:
(a) the tax preferred use started before 1 July 2007; and
(b) immediately before 1 July 2007:
(i) section 51AD did not apply to the asset in relation to a
taxpayer; and
(ii) Division 16D did not apply to the asset; and

(c) the arrangement under which the tax preferred use of the
asset occurs is materially altered on or after 1 July 2007; and

(d) but for this subitem and subitem (8):

(i) section 51AD would apply to the asset in relation to a
taxpayer immediately after the alteration; or

(ii) Division 16D would apply to the asset immediately after
the alteration.

(8) If subitem (7) applies:
(a) section 51AD and Division 16D do not apply to the asset;
and
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©)

(10)

(11)

(12)

(13)

(b) Division 250 applies to the tax preferred use of the asset after
the alteration instead.

For the purposes of applying subparagraphs (5)(c)(ii) and (e)(ii) and
(7)(b)(ii) and (d)(ii), disregard the operation of section 159GL of the
Income Tax Assessment Act 1936.

For the purposes of applying Division 250 to the tax preferred use of an
asset in accordance with subitem (6) or (8), the arrangement period for
the tax preferred use of the asset is taken to start on the day on which
the alteration referred to in paragraph (5)(d) or (7)(c) occurs.

Section 51AD does not apply to an asset for the income year
commencing on 1 July 2007, or a later income year, if:

(a) the asset is put to a tax preferred use under a legally
enforceable arrangement; and

(b) the arrangement was entered into before 1 July 2007; and

(c) the tax preferred use of the asset starts on or after 1 July 2003
and before 1 July 2007.

The amendment made by item 69 of this Schedule applies in relation to
an income year that begins on or after 1 July 2008.
In this item:

arrangement has the same meaning as in the Income Tax Assessment
Act 1997.

asset includes property (within the meaning of section 51AD and
Division 16D).

Division 16D means Division 16D of Part 11l of the Income Tax
Assessment Act 1936.

Division 250 means Division 250 of the Income Tax Assessment Act
1997.

section 51AD means section 51AD of the Income Tax Assessment Act
1936.

tax preferred use has the same meaning as in the Income Tax
Assessment Act 1997.
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Schedule 2—Thin capitalisation: excluded
equity interests

Income Tax Assessment Act 1997

1 Atthe end of subsection 820-946(2A)

Add:

However, the interest is taken not to have been an excluded equity
interest at the time if the total period for which the interest remains
on issue is 180 days or more.

2 Application

The amendment made by this Schedule applies to income years starting
on or after 1 July 2002.
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Schedule 3—Thin capitalisation: groups
containing certain ADIs

Income Tax Assessment Act 1997

1 At the end of section 820-585
Add:

(3) Subsection (1) does not apply if, at each time in the period
mentioned in subsection (2), all the *ADIs that are *members of the
group then are "specialist credit card institutions.

2 After section 820-587
Insert:

820-588 Choice to treat specialist credit card institutions as being
financial entities and not ADIs

(1) If the conditions in subsection (2) are met in relation to a
*consolidated group or "MEC group and a period that is all or part
of an income year, this Division (except this section) has effect as
if:

(@) none of the *members of the group were an *ADI at any time
in the period; and
(b) each member of the group that is an ADI (ignoring
paragraph (a)) at any time in the period were a financial
entity at that time.
Note 1: One result of this Division having effect in that way is that

Subdivision 820-D (and related provisions, such as section 820-589)
will not apply in relation to the head company, because:

@) the head company of the group will not be classified under
section 820-583 as an outward investing entity (ADI); and

(b) section 820-587 will not apply that Subdivision.

Note 2:  Another result of this Division having effect in that way is that
Subdivision 820-B or 820-C may apply in relation to the head
company, because it may be classified under section 820-583 as
either:

@) an outward investing entity (non-ADI) and an outward investor
(financial); or
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(b) an inward investing entity (non-ADI) and an inward investment
vehicle (financial).
(2) The conditions are that:

(@) atall times in the period at least one *member of the
*consolidated group or "MEC group is an *ADI; and

(b) each ADI that is a member of the group at any time in the
period is a *specialist credit card institution at that time; and

(c) the *head company of the group for the period chooses,
before lodging its *income tax return for the income year,
that this Division should have effect in that way in relation to
the group and every period for which the conditions in
paragraphs (a) and (b) are met in the income year.

(3) An "ADI is a specialist credit card institution at a time if, at that
time, the ADI’s authority under section 9 of the Banking Act 1959
to carry on banking business (as defined in that Act) authorises the
ADI to carry on only banking business that:

(a) is participation in a payment system (as defined in the
Payment Systems (Regulation) Act 1998) that is a credit card
scheme and is designated under section 11 of that Act; and

(b) is either or both of the following:

(i) credit card acquiring (as defined in regulations made for
the purposes of the Banking Act 1959);

(ii) credit card issuing (as defined in those regulations).

(4) To avoid doubt, a choice for the purposes of paragraph (2)(c)
cannot be revoked.
3 Paragraph 820-609(2)(a)

Repeal the paragraph, substitute:

(a) section 820-585 would prevent the disallowance of a *debt
deduction for the income year including the trial period; or

4 At the end of subsection 820-609(7)
Add “and section 820-610".

5 After section 820-609
Insert:
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820-610 Choice not to be outward investing entity (ADI) or inward
investing entity (ADI)

(1) This section applies if:

(a) apart from this section, the *head company or single company
would, under section 820-609, be an "outward investing
entity (ADI) or an *inward investing entity (ADI) for the trial
period; and

(b) at all times in the trial period, each of the following entities
that is an "ADI is a *specialist credit card institution:

(i) the head company or single company;

(ii) an establishment entity whose *Australian permanent
establishments the head company or single company has
chosen under section 820-597 or 820-599 to have
treated as part of the company for the period.

(2) The *head company or single company is an outward investing
entity (non-ADI) and an outward investor (financial) for the trial
period if:

() apart from this section, the company would, under
section 820-609, be an *outward investing entity (ADI) for
the trial period; and

(b) the company chooses, before lodging its *income tax return
for the income year including the trial period, to be an
outward investing entity (non-ADI) and an outward investor
(financial) for that period.

(3) The *head company or single company is an inward investing
entity (non-ADI) and an inward investment vehicle (financial) for
the trial period if:

(a) apart from this section, the company would, under
section 820-609, be an *inward investing entity (ADI) for the
trial period; and

(b) the company chooses, before lodging its “income tax return
for the income year including the trial period, to be an inward
investing entity (non-ADI) and an inward investment vehicle
(financial) for that period.

(4) This section has effect despite sections 820-85, 820-185 and
820-609.
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6 Subsection 995-1(1) (definition of inward investing entity
(non-ADI))

Omit “and 820-609”, substitute “, 820-609 and 820-610".

7 Subsection 995-1(1) (definition of inward investment
vehicle (financial))

Omit “and 820-609”, substitute “, 820-609 and 820-610".

8 Subsection 995-1(1) (definition of outward investing entity
(non-ADI))

Omit “and 820-609”, substitute *“, 820-609 and 820-610".

9 Subsection 995-1(1) (definition of outward investor
(financial))

Omit “and 820-609”, substitute *“, 820-609 and 820-610".

10 Subsection 995-1(1)
Insert:

specialist credit card institution has the meaning given by
section 820-588.

11 Application

The amendments made by this Schedule apply to income years starting
on or after 1 January 2004.
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Schedule 4—Extending the CGT small
superannuation funds roll-over on
marriage breakdown

Income Tax Assessment Act 1997

1 Section 112-150 (table item 7)

Omit “one small superannuation fund to another”, substitute “a small
superannuation fund to another complying superannuation fund”.

2 Subparagraph 126-5(1)(f)(ii)
Repeal the subparagraph, substitute:

(ii) that, because of such a law, prevents a court making an
order about matters to which the agreement applies, or
that is inconsistent with the terms of the agreement in
relation to those matters, unless the agreement is varied
or set aside.

3 Subparagraph 126-15(1)(f)(ii)
Repeal the subparagraph, substitute:

(i) that, because of such a law, prevents a court making an
order about matters to which the agreement applies, or
that is inconsistent with the terms of the agreement in
relation to those matters, unless the agreement is varied
or set aside.

4 Paragraph 126-140(1)(c)

Omit “small”, substitute “*complying”.

5 Paragraph 126-140(2)(b)
Omit “small”, substitute “*complying”.

6 After subsection 126-140(2)
Insert:
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Transfer of own interest in a small superannuation fund

(2A) There is also a roll-over if:

(@)
(b)
(©)

(d)
(€)

(f)

(9)

(h)

Note:

an individual has an interest in a *small superannuation fund
(the first fund); and

the individual’s *spouse, or former spouse, also has an
interest in the first fund; and

the trustee (the transferor) of the first fund transfers a "CGT
asset to the trustee (the transferee) of another *complying
superannuation fund for the benefit of the individual; and

the transfer is in accordance with an award, order or
agreement mentioned in subsection (2B); and

if the transfer is part of a series of transfers in accordance
with the award, order or agreement—the individual will no
longer have an interest in the first fund when the series of
transfers is complete; and

if the transfer is not part of a series of transfers in accordance
with the award, order or agreement—as a result of the
transfer, the individual no longer has an interest in the first
fund; and

there has not been a roll-over under subsection (1) or (2) or
this subsection in relation to the transfer of another CGT
asset from the first fund, where the transfer was:

(i) made because of the award, order or agreement; and
(ii) for the benefit of that spouse, or former spouse; and

if the transfer is in accordance with an agreement mentioned
in paragraph (2B)(d) or (e), the conditions in subsection (2C)
are satisfied.

CGT event E2 may apply to the transfer.

(2B) The awards, orders and agreements are:

(a)

(b)

(©)

an award made in an arbitration referred to in section 13H of
the Family Law Act 1975 or a corresponding award made in
an arbitration under a corresponding *State law, *Territory
law or *foreign law; or

a court order made under section 79 or subsection 90AE(2)
or 90AF(2) of the Family Law Act 1975 or a corresponding
foreign law; or

a court order made under a State law, Territory law or foreign
law relating to de facto marriage breakdowns that
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corresponds to an order made under section 79 or subsection
90AE(2) or 90AF(2) of the Family Law Act 1975; or

(d) a financial agreement made under Part VVII1A of the Family
Law Act 1975 that is binding because of section 90G of that
Act or a corresponding written agreement that is binding
because of a corresponding foreign law; or

(e) awritten agreement:

(i) that is binding under a State law, Territory law or
foreign law relating to de facto marriage breakdowns;
and

(ii) that, because of such a law, prevents a court making an
order about matters to which the agreement applies, or
that is inconsistent with the terms of the agreement in
relation to those matters, unless the agreement is varied
or set aside.

(2C) The conditions are that:
(a) at the time of the transfer:
(i) the "spouses, or former spouses, involved are separated;
and
(ii) there is no reasonable likelihood of cohabitation being
resumed; and
(b) the transfer happened because of reasons directly connected
with the breakdown of the marriage or de facto marriage.

(2D) For the purposes of subsection (2C), the question whether
*spouses, or former spouses, have separated is to be determined in
the same way as it is for the purposes of section 48 of the Family
Law Act 1975 (as affected by sections 49 and 50 of that Act).

7 Application

The amendments made by this Schedule apply in relation to CGT
events that happen on or after 1 July 2007, regardless of when the
award, court order or agreement was made.
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Schedule 5—Prime Minister’s Prizes

Income Tax Assessment Act 1997

1 Section 11-10 (after table item headed “non-cash benefits”)

Insert:

prizes
Prime Minister’s Prize for Australian History ................... 51-60
Prime Minister’s Prize for SCIENCE ........ccovvveviveiiieeiieee 51-60

2 At the end of Division 51
Add:

51-60 Prime Minister’s Prizes

(1) To the extent that the Prime Minister’s Prize for Australian History
would otherwise be assessable income, it is exempt from income
tax.

(2) To the extent that the Prime Minister’s Prize for Science would
otherwise be assessable income, it is exempt from income tax.

3 Application

The amendments made by this Schedule apply to assessments for the
2006-07 income year and later income years.
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Schedule 6—Removal of the same business
test cap

Part 1—Main amendments

Income Tax Assessment Act 1997

1 Sections 165-212A, 165-212B and 165-212C
Repeal the sections.

2 Section 716-805
Repeal the section.
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Part 2—Consequential amendments

Income Tax Assessment Act 1997

3 Section 165-5
Omit;

(Companies whose total income for the income year is more than
$100 million cannot satisfy the same business test for that year.)

4 Section 165-10 (note 1)
Omit “Note 17, substitute “Note”.

5 Section 165-10 (note 2)
Repeal the note.

6 Subsection 165-13(1)
Omit “(other than a company covered by section 165-212A)”.

7 Subsection 165-13(1) (note 1)
Omit “Note 17, substitute “Note”.

8 Subsection 165-13(1) (note 2)
Repeal the note.

9 Subsection 165-15(2) (note)
Repeal the note.

10 Subsection 165-23
Omit;

(Companies whose total income for an income year is more than
$100 million cannot satisfy the same business test for that year.)

11 Section 165-30
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Repeal the section, substitute:

165-30 Flow chart showing the application of this Subdivision

Did the company experience a
change in beneficial ownership or
a change in the control of its
voting power during the income

year?

yes

Did the company carry on the
same business during the rest of
the income year as it carried on
before the change?

[ yes —p

no

!

Did the company incur a notional
loss in a period of the income year
before or after the change in
beneficial ownership or control?

—— N0 —P

This
Subdivision

does not apply.

Work out the
company's
taxable
income under
section 4-15.

yes

!

This Subdivision applies:

each notional loss.

1. Calculate the taxable income under section 165-65, excluding
the notional loss incurred in any period.
2. Calculate the tax loss under section 165-70, taking into account

Note: If the company was a partner during the income year, special rules
apply to calculating a notional loss or notional taxable income.
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12

13

14

15

16

17

18

19

20

Section 165-35 (note 3)
Repeal the note.

Subsection 165-40(2) (note)
Repeal the note.

Subsection 165-45(4) (note 3)
Repeal the note.

Section 165-93
Omit;

(Companies whose total income for the income year is more than
$100 million cannot satisfy the same business test for that year.)

Section 165-99
Omit;

(Companies whose total income for an income year is more than
$100 million cannot satisfy the same business test for that year.)

Section 165-115
Omit;

(Companies whose total income for an income year is more than
$100 million cannot satisfy the same business test for that year.)

Subsection 165-115B(4) (note)
Repeal the note.

Subsection 165-115BA(4) (note)
Repeal the note.

Section 165-117
Omit;
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21

22

23

24

25

26

27

28

29

30

31

32

continuity period.)

(Companies whose total income for the income year is more than
$100 million cannot satisfy the same business test for the second

Subsection 165-120(1) (note 4)
Repeal the note.

Subsection 165-126(1)
Omit “(other than a company covered by section 165-212A)”.

Subsection 165-126(1) (note 1)
Omit “Note 17, substitute “Note:”.

Subsection 165-126(1) (note 2)
Repeal the note.

Subsection 165-129(2) (note)
Repeal the note.

Subsection 165-132(1) (note)
Repeal the note.

Subsection 165-210(1)
Omit “(other than a company covered by section 165-212A)”.

Subsection 165-210(1) (note)
Repeal the note.

Subsection 166-5(5) (note 2)
Repeal the note.

Subsection 166-5(5) (note 3)
Omit “Note 3”, substitute “Note 2”.

Subsection 166-20(4) (note 2)
Repeal the note.

Subsection 166-20(4) (note 3)
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33

34

35

36

37

38

39

40

41

42

43

44

45

Omit “Note 3, substitute “Note 2”.

Subsection 166-40(5) (note 2)
Repeal the note.

Subsection 166-40(5) (note 3)
Omit “Note 3”, substitute “Note 2”.

Subsection 175-5(2) (note)
Repeal the note.

Subsection 175-40(2) (note 1)
Omit “Note 17, substitute “Note”.

Subsection 175-40(2) (note 2)
Repeal the note.

Subsection 175-80(2) (note)
Repeal the note.

Subsection 701-30(3A) (note 1)
Omit “Note 17, substitute “Note:”.

Subsection 701-30(3A) (note 2)
Repeal the note.

Subsection 707-120(3) (note)
Repeal the note.

Subsection 707-125(2) (note)
Repeal the note.

Subsection 707-125(3) (note)
Repeal the note.

Subsection 707-125(4) (note 1)
Omit “Note 17, substitute “Note”.

Subsection 707-125(4) (note 2)
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46

47

48

49

50

51

52

53

54

55

56

57

58

Repeal the note.

Subsection 707-135(2) (note)
Repeal the note.

Subsection 707-210(6) (note)
Repeal the note.

Subsection 715-15(1) (note 1)
Omit “Note 17, substitute “Note”.

Subsection 715-15(1) (note 2)
Repeal the note.

Subsection 715-50(1) (note)
Repeal the note.

Subsection 715-55(1) (note 1)
Omit “Note 17, substitute “Note”.

Subsection 715-55(1) (note 2)
Repeal the note.

Subsection 715-60(1) (note 1)
Omit “Note 17, substitute “Note”.

Subsection 715-60(1) (note 2)
Repeal the note.

Subsection 715-70(2) (note 1)
Omit “Note 17, substitute “Note”.

Subsection 715-70(2) (note 2)
Repeal the note.

Subsection 715-95(3) (note 1)
Omit “Note 17, substitute “Note”.

Subsection 715-95(3) (note 2)

Tax Laws Amendment (2007 Measures No. 5) Act 2007 No. 164, 2007 95



Schedule 6 Removal of the same business test cap
Part 2 Consequential amendments

59

60

61

62

63

64

65

66

67

Repeal the note.

Subsection 715-355(3) (note 1)
Omit “Note 17, substitute “Note”.

Subsection 715-355(3) (note 2)
Repeal the note.

Subsection 715-360(3) (note 3)
Repeal the note.

Subsection 716-850(1) (note 1)
Omit “Note 17, substitute “Note”.

Subsection 716-850(1) (note 2)
Repeal the note.

Subsection 719-260(2) (note)

Omit “(However, companies whose total income for the claim year is
more than $100 million cannot satisfy the same business test for that
year: see section 165-212A.)".

Subsection 719-260(3) (note)
Repeal the note.

Section 719-285 (note 1)

Omit “(Companies whose total income for an income year is more than
$100 million cannot satisfy the same business test for the same business
test period: see section 165-212A.)".

Subsection 995-1(1) (definition of total income)
Repeal the definition.
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68 Application

The amendments made by this Schedule apply to:
(@) any tax loss that is incurred in an income year commencing
on or after 1 July 2005; and
(b) any net capital loss that is made in an income year
commencing on or after 1 July 2005; and
(c) any deduction in respect of a bad debt that is incurred in an
income year commencing on or after 1 July 2005.
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Schedule 7—Statutory licences

Part 1—Main amendments

Income Tax Assessment Act 1997

1 Section 124-140 (heading)

Repeal the heading, substitute:

124-140 New statutory licences

2 Subsection 124-140(1)

Repeal the subsection, substitute:

(1) There is a roll-over if:

(@) your ownership of one or more *statutory licences (each of
which is an original licence) ends, resulting in *CGT event
C2 happening to the licence (or to each of the licences as part
of an *arrangement); and

(b) as aresult of the CGT event or events, you are issued one or
more new licences (each of which is a new licence) for the
original licence (or original licences); and

(c) the new licence authorises (or the new licences taken together
authorise) substantially similar activity as that authorised by
the original licence (or by the original licences taken
together).

Note: If there has been a capital improvement to the original licence: see
section 108-75.

(1A) If:
(@) you are a foreign resident just before the *CGT event happens
(or just before one or more of the CGT events happens); or

(b) you are the trustee of a trust that is a *foreign trust for CGT
purposes for the income year in which the event happens (or
for an income year in which one or more of those events
happens);

there is no roll-over under this section unless the conditions in
subsection (1B) are satisfied.
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(1B) The conditions are that:

(a) if there was only one original licence—the licence must be
*taxable Australian property just before the *CGT event
happens; and

(b) if there was more than one original licence—each original
licence must be taxable Australian property just before the
CGT event in relation to it happens; and

(c) if there is only one new licence—the licence must be taxable
Australian property just after you *acquire it; and

(d) if there is more than one new licence—each new licence
must be taxable Australian property just after you acquire it.

3 At the end of Subdivision 124-C
Add:

124-145 Rollover consequences—capital gain or loss disregarded

A “capital gain or "capital loss you make from the original licence
(or from each of the original licences) is disregarded.

124-150 Rollover consequences—partial roll-over

(1) You can obtain only a partial roll-over in relation to an original
licence if the *capital proceeds for that licence includes something
(the ineligible proceeds) other than a new licence or new licences.
There is no roll-over for that part (the ineligible part) of the licence
for which you received the ineligible proceeds.

Note: If there is more than one original licence, some or all of those original
licences may each have an ineligible part.

(2) The *cost base of the ineligible part is that part of the cost base of
the original licence as is reasonably attributable to the ineligible
part.

(3) The *reduced cost base of the ineligible part is that part of the
reduced cost base of the original licence as is reasonably
attributable to the ineligible part.

(4) For the purposes of sections 124-155 and 124-165, for each
original licence that has an ineligible part:
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(@) reduce the *cost base of that licence (just before the *CGT
event that happened in relation to it) by so much of that cost
base as is attributable to that ineligible part; and

(b) reduce the *reduced cost base of that licence (just before the
CGT event that happened in relation to it) by so much of that
reduced cost base as is attributable to that ineligible part.

124-155 Roll-over consequences—all original licences were
post-CGT

(1) This section applies if you "acquired the original licence (or all of
the original licences) on or after 20 September 1985.

(2) The first element of the "cost base of the new licence (or of each of
the new licences) is such amount as is reasonable having regard to:

(a) the total of the cost bases of all the original licences; and

(b) the number, "market value and character of the original
licences; and

(c) the number, market value and character of the new licences.

(3) The first element of the "reduced cost base of the new licence (or
of each of the new licences) is such amount as is reasonable having
regard to:

(a) the total of the reduced cost bases of all the original licences;
and

(b) the number, "market value and character of the original
licences; and

(c) the number, market value and character of the new licences.

124-160 Roll-over consequences—all original licences were pre-CGT

If you *acquired the original licence (or all of the original licences)
before 20 September 1985, you are taken to have acquired the new
licence (or all of the new licences) before that day.

124-165 Roll-over consequences—some original licences were
pre-CGT, others were post-CGT

(1) This section applies if:
(@) there was more than one original licence; and
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(b) you "acquired one or more of the original licences before
20 September 1985; and

(c) you acquired one or more of the original licences on or after
that day.

(2) Each new licence is taken to be 2 separate "CGT assets that are
both *statutory licences:
(a) one (which you are taken to have *acquired on or after
20 September 1985) representing the extent to which you
acquired the original licences on or after that day; and
(b) another (which you are taken to have acquired before that
day) representing the extent to which you acquired the
original licences before that day.

(3) The first element of the "cost base and *reduced cost base of the
"CGT asset mentioned in paragraph (2)(a) in relation to a new
licence is worked out under the formula:

Market value of new licence
Market value of all new licences

Total post-CGT cost base x

where:

market value of all new licences is the total of the *market values
of all of the new licences.

market value of new licence is the *market value of the new
licence to which the "CGT asset mentioned in paragraph (2)(a)
relates.

total post-CGT cost base is the total of the "cost bases of all the
original licences that you *acquired on or after 20 September 1985.

Income Tax (Transitional Provisions) Act 1997

4 Before Division 126
Insert:
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Division 124—Replacement-asset roll-overs

Subdivision 124-C—Statutory licences

124-140 New statutory licence—ASGE licence etc.

(1) Sections 124-141 and 124-142 apply if:

() there are one or more roll-overs under section 124-140 of the
Income Tax Assessment Act 1997 where:

(i) your ownership of one or more statutory licences (each
of which is an original licence) ends, resulting in CGT
event C2 happening to the licence (or to each of the
licences as part of an arrangement); and

(ii) you are issued one or more new licences (each of which
is a new licence) for the original licence (or original
licences); and

(b) if there was only one original licence—that licence is covered
under subsection (2); and

(c) if there was more than one original licence—at least one of
the original licences was covered under subsection (2); and

(d) if there is only one new licence—that licence is covered
under subsection (3); and

(e) if there is more than one new licence—only one of the new
licences is covered under subsection (3); and

(F) the original licence (or at least one of the original licences)
has an ineligible part (as described in section 124-150 of the
Income Tax Assessment Act 1997).

(2) A licence is covered under this subsection if it is:

(@) a bore licence issued under the Water Act 1912 of New South
Wales; or

(b) a licence of a kind specified in the regulations.

(3) Alicence is covered under this subsection if it is:
(@) an aquifer access licence under the Water Management Act
2000 of New South Wales issued in accordance with the New
South Wales Achieving Sustainable Groundwater
Entitlements program (the ASGE program); or

(b) a licence of a kind specified in the regulations.
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124-141 ASGE licence etc.—cost base of ineligible part

(1) For an original licence that has an ineligible part, the cost base of
the ineligible part is the cost base of the original licence multiplied
by the amount worked out under the formula:

Total ineligible proceeds
Total ineligible proceeds + Value of new licence

where:

total ineligible proceeds is the total of the ineligible proceeds (as
described in section 124-150 of the Income Tax Assessment Act
1997) in relation to all of the original licences that have an
ineligible part.

value of new licence is:

(a) if the new licence is an aquifer access licence mentioned in
paragraph 124-40(3)(a)—the 2002 value assigned under the
ASGE program to the new licence; or

(b) otherwise—the value of the new licence worked out in
accordance with the regulations.

(2) The regulations may specify one or more ways of working out the
value of a licence (other than an aquifer access licence mentioned
in paragraph 124-40(3)(a)) for the purposes of this section.

(3) For an original licence that has an ineligible part, the reduced cost
base of the ineligible part is the reduced cost base of the original
licence multiplied by the amount worked under the formula set out
in subsection (1).

124-142 ASGE licence etc.—cost base of aquifer access licence etc.

(1) The first element of the cost base and reduced cost base of the new
licence that is covered under subsection 124-140(3) is the total of
the cost bases of the original licences.

Note: For the purposes of this section, the cost base of each original licence
that has an ineligible part is reduced in accordance with subsection
124-150(4) of the Income Tax Assessment Act 1997.

(2) The cost base and reduced cost base of any new licence that is not
covered under subsection 124-140(3) is nil.
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(3) Subsections (4) and (5) apply if:

(@) there was more than one original licence; and

(b) some of the original licences were acquired before
20 September 1985; and

(c) subsection 124-165(2) of the Income Tax Assessment Act
1997 applies in relation to the new licence that is covered
under subsection 124-140(3) (splitting that licence into 2
separate CGT assets).

(4) For the purposes of subsection (2), treat the asset that is taken
under paragraph 124-165(2)(a) of that Act to have been acquired
on or after 20 September 1985 as a new licence that is covered
under subsection 124-140(3) of this Act.

(5) Work out the first element of the cost base and reduced cost base
of that asset in accordance with subsection 124-165(3) of that Act.
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Part 2—Consequential and other amendments

Income Tax Assessment Act 1997

5 After section 112-53
Insert:

112-53AA Statutory licences

New statutory licence

Item In this situation: Element affected: See section:
1 New statutory licences First element of cost base ~ 124-150,
and reduced cost base 124-155 and
124-160

6 Section 112-115 (table item 5)

Omit “Renewal or extension of a statutory licence”, substitute “New
statutory licences”.

7 After subsection 116-30(2)
Insert:

(2A) Subsection (2) does not apply if there is a partial roll-over for the
*CGT event because of section 124-150.

8 Subsection 124-5(2) (note)

After “The consequences of a scrip for scrip roll-over are set out in
Subdivision 124-M.”, insert “The consequences of replacing a statutory
licence by a new statutory licence are set out in Subdivision 124-C.”.

9 Subsection 124-10(1) (example)
Repeal the example.

10 Subsection 124-10(3) (example)
Repeal the example.

11 Subsection 124-10(3) (note 1)
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Omit “Subdivisions 124-C (about statutory licences),”.

12 Subsection 124-140(2) (note)
Repeal the note.

Income Tax (Transitional Provisions) Act 1997

13 After Chapter 4
Insert:

Chapter 5—Administration

Part 5-35—Miiscellaneous
Division 909—Regulations

909-1 Regulations

The Governor-General may make regulations prescribing matters:
() required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.
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14 Application

The amendments made by this Schedule apply to CGT events that
happen in the 2006-2007 income year and later income years.
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Schedule 8—Australian property trusts and
stapled securities

Part 1—Main amendments

Income Tax Assessment Act 1936

1 At the end of section 102F
Add:

(4) Ownership interests in a unit trust or a company that is part of a
scheme for reorganising the affairs of stapled entities referred to in
Subdivision 124-Q of the Income Tax Assessment Act 1997 is not
property for the purposes of applying subsections (1) and (2).

2 Section 102N
Before “For”, insert “(1)”.

3 At the end of section 102N
Add:

(2) Despite paragraph (1)(b), a unit trust is not a trading trust only
because it has acquired ownership interests (including a controlling
interest) in, or controls:

(a) a foreign entity whose business, when considered together
with the businesses of entities that the foreign entity controls
or is able to control, directly or indirectly, consists primarily
of investing in land outside Australia for the purpose, or
primarily for the purpose, of deriving rent; or

(b) a foreign entity controlled, or able to be controlled, directly
or indirectly, by an entity covered by paragraph (a).

(3) In this section:

entity has the same meaning as in the Income Tax Assessment Act
1997.

4 After section 102N
Insert:
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102NA Certain interposed trusts not trading trusts

(1) A unit trust is not a trading trust for the purposes of this Division in
relation to a year of income if:

(a) the trust is an interposed trust in relation to a scheme for
reorganising the affairs of stapled entities referred to in
Subdivision 124-Q of the Income Tax Assessment Act 1997 in
relation to the year of income or an earlier year of income;
and

(b) aroll-over was obtained by any entity under that Subdivision
of that Act in relation to the scheme for the year of income or
that earlier year of income; and

(c) the condition in subsection (2) is satisfied.

(2) The trustee of the trust must not, at any time during the year of
income:

() carry on a tradin