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Taxpayer Alert TA 2002/47 (Withdrawn)

The alert is withdrawn as the risks inherent in the alert have abated.

FOI status: may be released

Taxpayer Alerts are intended to be an "early warning™ of significant new and emerging tax
planning issues or arrangements that the ATO has under risk assessment.

Taxpayer Alerts will provide information that is in the interests of an open tax administration
to taxpayers. Taxpayer Alerts are written principally for taxpayers and their advisers and
they also serve to inform ATO officers of new and emerging tax planning issues. Not all
potential tax planning issues that the ATO has under risk assessment will be the subject of a
Taxpayer Alert, and some arrangements that are the subject of a Taxpayer Alert may on
further examination be found not to be of concern to the ATO.

Taxpayer Alerts will give the title of the issue (which may be a scheme, arrangement or
particular transaction), briefly describe the issue and will highlight the features which the
ATO considers give rise to taxation issues. These issues will generally require more detailed
analysis to provide an ATO view to taxpayers.

The developers and marketers of an arrangement which is the subject of a Taxpayer Alert
should provide the full facts of the arrangement to the ATO to enable the ATO to finalise its
view.

Taxpayers who have entered into or are contemplating entering into an arrangement similar
to that described in this Taxpayer Alert can seek a formal determination of the ATO’s position
through a Private Ruling. Such taxpayers might obtain their own advice and/or contact the
ATO officer named in the Alert.

This Taxpayer Alert is issued under the authority of the Commissioner.

TITLE: Living Away from Home Allowance — Interposed Company

This Taxpayer Alert describes employment arrangements involving a labour hire firm, a
special purpose company and a foreign national employed in Australia. The arrangements
attempt to re-characterise a substantial amount of the foreign national's Australian sourced
salary as a tax free living away from home allowance.

DESCRIPTION

The alert applies to arrangements having the following features:

1. Sometime after arriving in Australia a foreign national seeks employment in Australia
through a labour hire firm (*LHF’).

2. A contract is entered into between the LHF and an end user for the provision of
labour. The contract usually specifies the hourly rate of remuneration, for example
$A120 per hour, to be paid to the LHF.



10.

A contract is entered between the LHF and the foreign national. This contractual
relationship is usually one where the LHF is paying the foreign national under a
contract wholly or principally for their labour. Generally, payment is based on an
hourly rate of remuneration, for example $A100 per hour. The A$20 difference
between the amount paid to the LHF (A$120) and the amount paid by the LHF to the
foreign national (A$100) represents a fee to the LHF. The contract does not provide
for the payment of a living away from home allowance (‘LAFHA”).

The foreign national performs work under the contract in Australia.

The employment arrangements in the contract between the LHF and the foreign
national are substituted by agreements with a special purpose company (‘SPC’), under
the control of a promoter that is interposed between the LHF and foreign national.

The SPC receives all the money that, but for it being interposed, would have been
received by the foreign national. Based on the above example that would be $A100
per hour. The SPC deducts a fee, for example, 10%. The balance of $A90 is paid as
salary of $A50 and as a LAFHA of $A40. PAYG instalments are only deducted from
the “salary’ component by the SPC.

The end user of the labour remains the same and there is no change in its contract with
the LHF.

In a variation to this arrangement the foreign national enters into an agreement with
the SPC before contracting the LHF. The foreign national is not employed at any
stage by the LHF and is only employed by the SPC.

It is contended that the LAFHA is exempt income to the foreign national employee
through the operation of section 23L of the Income Tax Assessment Act 1936 (ITAA
1936).

The SPC, as the relevant employer, contends that it has no liability to fringe benefits
tax in respect of the LAFHA provided to the foreign national employee. It is
contended that the taxable value of the LAFHA ascertained under section 31 the
Fringe Benefits Tax Assessment Act 1986 (FBTAA) is nil.

FEATURES WHICH THE ATO CONSIDERS GIVE RISE TO TAXATION ISSUES

The ATO considers that the arrangement outlined above gives rise to taxation issues which
include:

(a)
(b)
(©)
(d)

Whether the amounts described as LAFHA payments received by the foreign national
employee are exempt income under section 23L of the ITAA 1936;

Whether the amounts said to be LAFHA benefits satisfy the criteria in section 30 of
the FBTAA,

Whether the requirements for reduction in taxable value in section 31 of the FBTAA
are satisfied; and

The application of the general anti-avoidance provisions of Part IVA of the ITAA
1936.
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The Australian Taxation Office is examining these arrangements.

subject references: Living-Away-From-Home Allowance, Fringe Benefits Tax
legislative references: ITAA 1936 section 23L
ITAA 1936 Part IVA
FBTAA 1986 sections 30 and 31
related taxpayer alerts:
related practice statements: PS 2001/15 — Taxpayer Alerts

related media releases:

file references:

Date issued: 10 September 2002
Authorised by: Mr Des Maloney
Deputy Chief Tax Counsel
Contact Officer: Mr Peter Gotsoulias
Business Line: Small Business
Section: General Field Audit
Phone: 13 28 66 Select Fringe Benefits Tax (Option 1),

then Fringe Benefits Tax again (option 4)
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