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Taxation Ruling
Income tax: Simplified Tax System
eligibility— 87§ average turnover

Preamble

The number, subject heading, Class of person/Arrangement, Date of
effect and Ruling parts of this document are a ‘public ruling’ for the
purposes of Part IVAAA of the Taxation Administration Act 1953 to
the extent to which they rule on the way in which a tax law applies. To
that extent they are legally binding on the Commissioner. The
remainder of the document is administratively binding on the
Commissioner. Taxation Rulings TR 92/1 and TR 97/16 together
explain when a Ruling is a public ruling and how it is binding on the
Commissioner.

What this Ruling is about

1. This Ruling considers the definition of *STS average turnover’
in section 328-370 of the Income Tax Assessment Act 1997

(‘ITAA 1997°). *STS average turnover is relevant to determining
whether an entity 1s eligible to be an *STS taxpayer for an income
year under the Simplified Tax System (‘STS”) in Division 328.
Specifically, the Ruling considers:

(1) which amounts an entity should include when working

out its *STS average turnover for an income year under
section 328-370:

(1)  when an entity may base its *STS average turnover for
an income year on relevant information in past
Business Activity Statements (BASs) or income tax
returns; and

(1)  how to make a reasonable estimate of *STS group
turnover under section 328-370.

Class of person/arrangement

2. This Ruling applies to an entity that satisfies the STS
eligibility rules in Subdivision 328-F for a relevant income year and
has made an election in the *approved form to become an

*STS taxpayer for that year under Subdivision 328-G of the

ITAA 1997.

! Terms that are defined in the Income Tax Assessment Act 1997, and identified with
an asterisk in that Act, are similarly identified in this Ruling.
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L egislative framewor k

Introduction to Division 328 — Simplified Tax System

3. The STS arose as aresult of the Government’ s adoption of
Recommendation 17.1 of the Ralph Committee’ s report, Review of
Business Taxation: A Tax System Redesigned. This recommended the
introduction of asimplified tax system to reduce the income tax
compliance costs faced by small business.

4, Division 328 of the ITAA 1997 providesthe legidative
framework for the STS. In implementing the recommendation,
Division 328 offers eligible small businesses the choice of using the
modified accounting, capital allowance and trading stock regimes. An
entity that chooses to become an * STS taxpayer will also be able to
claim afull deduction for certain prepaid expenditure through the
combined operation of section 8-1 of the ITAA 1997 and

section 82KZM of the Income Tax Assessment Act 1936

(‘ITAA 1936").

Outline of the STSeligibility rules

5. Before the rulesin Division 328 can apply to an entity, the
entity must be an * STS taxpayer for the relevant income year.
Section 328-435 requires that to be an * STS taxpayer for an income
year the entity must:

(iv)  beéligibleto bean * STS taxpayer for that year under
Subdivision 328-F; and

(v) notify the Commissioner of its choice to be an
*STS taxpayer for that year in the * approved form.

6. Under Subdivision 328-F, an entity iseligibleto be an
*STS taxpayer for an income year if:

(i) it carries on abusiness in that year;

(ii) it has an * STS average turnover for that year of less
than $1 million; and

(iii)  the sum of the * adjustable values of the * depreciating
assets held by it and other entitiesit is grouped with is
less than $3 million at the end of that year:
section 328-365.
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Working out an entity’s STS average turnover: thelook back
method and the look forward method

7. To be digibleto be an * STS taxpayer for an income year an
entity must have an * STS average turnover for that year of less than
$1 million: paragraph 328-365(1)(b). Subsection 328-370(1) provides
that an entity’ s * STS average turnover for an income year isthe
average of its* STS group turnovers for any three out of the four
previous income years (not including the present year). Thisis
referred to as the look back method of working out * STS average
turnover. In some cases an entity may also work out its * STS average
turnover by making a reasonable estimate of its* STS group turnovers
for the present and following two income years. Thisis known asthe
look forward method of working out * STS average turnover.

8. To work out its* STS average turnover for an income year an
entity will therefore need to understand the concept of * STS group
turnover.

STSgroup turnover

0. Theterm * STS group turnover is defined in section 328-375.
Under this definition, an entity’s* STS group turnover for an income
year isthe sum of the *value of the business supplies made by the
entity in the income year and the *value of the business supplies made
by the entity’s ‘ grouped entities’. Thisfigure isreduced by the *value
of the business supplies made between the entity and its grouped
entities, and between the grouped entities themselves. Section
328-380 governs when an entity will be grouped with another for STS
purposes. The process of establishing an entity’s * grouped entities
for an income year under section 328-380 is examined in Taxation
Ruling TR 2002/6.

10.  Theterm *value of the business suppliesis defined in
subsection 995-1(1) (see paragraph 59 in the Explanations part of this
Ruling). The effect of this definition is that before the value of a
supply will beincluded in the *value of the business supplies made by
an entity, the supply must have been made by the entity in the
‘ordinary course of carrying on itsbusiness. Supplies not madein the
ordinary course of carrying on the business will not be included in the
entity’s* STS group turnover and will therefore not affect its

*STS average turnover.

Making areasonable estimate of STS group turnover

11. Under the look back method in subsection 328-370(1), an
entity’s* STS average turnover for an income year is the average of its
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*STS group turnovers for any three out of the four previous income
years (not including the present year).

12.  Where the entity, or one of its grouped entities, carried on a
business for only part of one of those previous income years,
subsection 328-370(2) requires the entity to make a ‘reasonable
estimate’ of what its * STS group turnover for that year would have
been if the business had been carried on for the whole of the year.

13.  Anentity may not satisfy the * STS average turnover test under
the look back method, or it may be unable to rely on this method
because it did not carry on abusiness in any of the previous four
income years.

14, In either case, the entity can calculate its* STS average
turnover for the year by making a reasonable estimate of its

*STS group turnovers for the present and following two income years:
subsection 328-370(3). Thisis known as the look forward method of
calculating * STS average turnover.

15. If it prefers, an entity using thislook forward method to work
out its * STS average turnover can use its actual * STS group turnover
for the present year rather than a reasonable estimate for that year,
together with reasonable estimates of its* STS group turnovers for the
following two income years. Where the entity, or one of its grouped
entities, carried on abusiness for only part of the present year, the
entity needs to make a reasonabl e estimate of what its * STS group
turnover would have been had the business been carried on for the
whole year: subsection 328-370(4).

Ruling

Working out an entity’s ST S aver age turnover

Applying the look back method using past years' Business Activity
Statements or assessable income

16.  Anentity working out its * STS average turnover using the
look back method in subsection 328-370(1) will need to calculate its
*STS group turnover for one or more past income years. Section
328-375 provides the method for working out an entity’s* STS group
turnover for an income year. Generally, an entity can expect that its
*STS group turnover for ayear under section 328-375 will
approximate the total of the amounts shown on that year’s Business
Activity Statements as the entity’ stotal sales® It can also generally

2 |f the *value of the business supplies made by an entity in an income year is
grouped with the *value of the business supplies made by another entity under
section 328-380, the entity can expect that its * STS group turnover for that year
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expect that its * STS group turnover for that year under

section 328-375 will approximate its assessable income for the year.?
In light of this, the Commissioner will in most cases accept the use by
an entity of either of these amounts asits* STS group turnover for an
income year for the purposes of determining if it satisfies

paragraph 328-365(1)(b).

17.  The appendix to this Ruling sets out the method to be used by
an entity wishing to rely on its assessable income or information in its
Business Activity Statements to work out its * STS group turnover for
ayear. It also explains when the Commissioner will not accept an
*STS group turnover figure based on these amounts.

Applying the look back method using section 328-375

18.  Anentity that cannot, or decides not to, follow the approach in
paragraph 16 of this Ruling to work out its * STS average turnover
using the look back method, will need to work out its* STS group
turnover for each of the relevant past income years by applying the
definition of * STS group turnover in section 328-375. This definition
isexplained at paragraph 57 of this Ruling.

19. Under the definition of * STS group turnover in section
328-375 and the definition of *value of the business suppliesin
subsection 995-1(1), the value of a supply will only be included in an
entity’s* STS group turnover for ayear if the supply was made in the
ordinary course of carrying on a business.

‘in the ordinary course of carrying on a business

20.  Thephrase‘inthe ordinary course of carrying on abusiness’ is
not defined in the ITAA 1997 or the income tax law generally. It
must therefore be interpreted according to its ordinary meaning and its
legislative context.

21. For the purposes of the ‘value of the business supplies
definition in subsection 995-1(1), a supply is made in the ordinary
course of carrying on abusinessif it isasupply of the kind regularly

will approximate the total of the relevant amounts on the entity’s BASs for the
year plus the total of the relevant amounts on the other entity’s BASs for that year.

3 If the *value of the business supplies made by an entity in an income year is
grouped with the *value of the business supplies made by another entity under
section 328-380, the entity can expect that its * STS group turnover for that year
will approximate the sum of its assessable income for that year and the assessable
income of the other entity for that year.
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or customarily made by the entity in the course of carrying onits
business, arising out of no special circumstance or unusual event.*

22. A supply can be made in the ordinary course of carrying on a
business even though it is not the main type of supply made by the
entity. Similarly, the supply does not need to account for a significant
part of the entity’ s overall receipts. It is sufficient that the supply is of
akind made regularly or customarily in the carrying on of abusiness.”

23.  Determining whether a supply is of the kind regularly or
customarily made by an entity in the course of its business will be a
question of fact to be determined on the circumstances of the
particular case. See Examples 1A to 2B in the Explanations and
Examples section of this Ruling.

I nvestment income

24.  Amounts such asinterest on an investment or rental income
will only be included in an entity’ s * STS group turnover if they
constitute the value of a supply made by the entity in the ordinary
course of carrying on abusiness.

25.  Theuseby acompany of its assets to produce profitsfor its
shareholders prima facie amounts to the carrying on of a business by
the company.® The effect of this presumption is that where a company
uses its assets to produce investment income such as interest or rental
income, the activities giving rise to that income will be regarded as
activities occurring in the course of the carrying on of the company’s
business. Asaresult, the interest or rental income arising from those
activities will need to be included in the company’s * STS group
turnover unless the presumption can be rebutted, or the relevant
supply can be shown to have occurred outside of the ordinary course
of the company’ s business.

26. If the entity is atrust, investment income such asinterest or
rental receipts will generally not constitute the value of a supply made
by the trust in the ordinary course of carrying on abusiness. Thisis
because the activities of the trustees of atrust in their capacity as
trustees do not prima facie constitute the carrying on of a business.”

* Downs Distributing Co Pty Ltd v. Associated Blue Star Stores Pty Ltd (in lig)
(1948) 76 CLR 463; (1948) 22 ALJR 286; Taylor v. White (1963-64) 110 CLR
129; Bradford Roofing Industries Pty Ltd (inliq) & Companies Act, Re [1966]
1 NSWR 674.

®> Memorex v. FC of T 1987 77 ALR 299 at 301; 87 ATC 5034 at 5036; (1987)

19 ATR 553 at 554-555.

® Lord Diplock in American Leaf Blending Co Sdn Bhd v Director-General of Inland
Revenue [1978] 3 All ER 1185 at 1189. Seeaso Income Tax Ruling IT 2423.

"FC of T v. Radnor Pty Ltd 91 ATC 4689, (1991) 22 ATR 344, 102 ALR 187;
London Australia Investment Co Ltd v. FC of T (1977) 138 CLR 106; (1997)
7ATR 757; 77 ATC 4398; Charlesv. FC of T (1954) 90 CLR 598; 6 AITR 85.
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Investment income derived by atrust from the activities of its trustees
will therefore only need to be included in * STS group turnover if the
trust carries on a business and the investment income constitutes the
value of asupply made by the trustees in the ordinary course of
carrying on that business.

27. If the entity isan individual or a partnership, the question of
whether investment income constitutes the value of a supply made in
the ordinary course of a carrying on a business, will depend on the
facts of the particular case.

Dividends

28. Generally, an entity will not need to include adividend in its
*STS group turnover for ayear. Thisisbecauseit isunlikely that a
dividend will constitute the value of a supply made by the entity in the
ordinary course of carrying on its business.

Capital gains

29.  Thedefinition of *STS group turnover in section 328-375 has
the effect of excluding from * STS group turnover the value of a
supply which constitutes the ‘ mere realisation of an investment’. This
is because the ‘mere realisation of an investment’ isregarded asa
transaction occurring outside the course of the carrying on of a
business. A common example of an amount resulting from the mere
realisation of an investment would be the sale of business premises.
Another example is the proceeds from the sale of a capital asset
previously used in abusiness, provided the business does not dispose
of its capital assetson aregular basis. See Examples 3 and 4 in the
Explanation and Examples section of this Ruling.

Government grants

30.  Anentity needsto include agovernment grant in its*STS
group turnover for an income year if that grant:

(i) constitutes consideration for a supply made by the
entity or one of its grouped entitiesin that year;® and

(ii) that supply was made in the ordinary course of carrying
on abusiness.

8 Goods and Services Tax Ruling GSTR 2000/11 considers when a grant constitutes
consideration for a supply that is taxable supply under the A New Tax System
(Goods and Services Tax) Act 1999.
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31l. Thetestin paragraph 21 above should be used by the entity to
determine if a supply, the consideration for which is a government
grant, was made in the ordinary course of carrying on a business.

Supplies made but consideration not yet received

32.  Anentity needsto include the value of asupply inits

*STS group turnover for an income year if the supply is made during
that income year in the ordinary course of business either by the entity
or its grouped entities.” The entity must do so even if it or the grouped
entity does not receive the consideration for the supply in the same
income year in which the supply is made. This meansthat an entity’s
*STS group turnover for an income year may include the value of
supplies that have been made, but for which the entity or the grouped
entity has not yet been paid.

Making a reasonable estimate of STS group turnover
What is a reasonable estimate of STS group turnover?

33. Paragraphs 11 to 15 of this Ruling explain when an entity
using the look back or look forward method may need to make a
reasonable estimate of its* STS group turnover for an income year.

34.  Theterm ‘reasonable estimate’ isnot defined in Division 328
or the ITAA 1997 generaly. Inthe absence of any definition, these
words must be interpreted in a manner consistent with both their
ordinary meaning and legislative context.

35.  Whether or not a particular estimate is reasonable will depend
on the circumstances of the individual case at the time the estimate
was made. 1n some cases there will also be more than one method
open to a particular entity that can be regarded as producing a
reasonabl e estimate of its* STS group turnover.

36. In general, an estimate of * STS group turnover will be
reasonable whereit:

@ takes into account factors and considerations likely to
affect the particular entity’ s * STS group turnover;

(b) has been undertaken in good faith;

(©) results from arational and reasoned process of
estimation; and

(d) is capable of explanation to athird party.

° However, the entity does not include the value of the supplies made between it any
of its grouped entities or between its grouped entities: paragraphs 328-375(1)(c) to
(e).
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37. Normally, subject to specia circumstances, it makes senseto
expect that an entity experiencing a pattern of annually increasing
*STS group turnovers, such that it has an * STS average turnover of
$1 million or more under subsection 328-370(1), will ordinarily also
have an * STS average turnover of $1 million or more using the look
forward test in subsection 328-370(3). An exception to thiswould be
if the entity has a genuine and reasonabl e expectation that its

*STS group turnovers will decline materially in the coming years.

Accepted methods of making a reasonable estimate

38.  Thefollowing are methods of producing reasonable estimates
of *STS group turnover in avariety of situations. Other methods may
also be used by an entity in these situations provided they have the
characteristics of areasonable estimate as set out above.

Part year businesses

39.  Anentity may be required to make a reasonable estimate of
*STS group turnover under subsection 328-370(2) or

subsection 328-370(4) because it or a grouped entity has only carried
on abusinessfor part of ayear. This estimate will be reasonable
where it isworked out as a pro rata calculation of the *STS group
turnover for the part of the year when the business was carried on.

40. However, in some cases the * STS group turnover for the part
of the year in which the entity carried on the business will not be
typical of the * STS group turnover that would be received over the
course of afull year. Thiskind of situation may occur, for example,
in industries with significant seasonal fluctuationsin turnover. It may
also occur where the entity is starting abusinessin an industry in
which alead time of several months or more between the
commencement of activities and the generation of salesincome from
those activitiesistypical. In these cases, an adjustment should be
made to the amount worked out on the pro-rata basis above to a
produce areasonable estimate. Refer to Example 6 at paragraph 105
below.

Estimate for present and future years

41.  Anentity using the look forward method to calculate its
*STS average turnover for ayear will need to make areasonable
estimate of its* STS group turnover for each of the present and
following two income years, or just each of the following two income
years. These estimates will be reasonable if they are based on a bona
fide business plan or accounting budget. Where a business has been
recently acquired, these estimates will also be reasonable if based on
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the historic turnover figures provided by the vendor of the business.
See Example 7 at paragraph 107.

42 In some cases these types of information may be unavailable,
or the entity may consider them to be an unsuitable basis for
estimating its future * STS group turnover. In these cases, an estimate
of *STS group turnover is reasonable where it has taken into account
such relevant factors as:

@ planned expansions or contractions in the business
activity and levels of investment in the business;

(b) future orders placed or contracts entered into;
(© the loss of present orders or contracts;

(d) the arrival or departure of direct competitorsin the
relevant marketplace;

(e) typical levels of turnover for similar sized businessesin
the same industry and areg;

()] whether alead time between the commencement of
business and the receipt of salesincomeistypical inthe
relevant industry; and

(9) government initiatives affecting the demand for goods
or services supplied by the entity.

See Example 8 at paragraph 109 below.

Estimating the turnover of grouped entities

43.  Anentity must include the *value of the business supplies
made by its grouped entities when working out its * STS group
turnover for an income year. This means that when making a
reasonabl e estimate of its* STS group turnover under

subsection 328-370(3), the entity will need to include a reasonable
estimate of the value of business suppliesits grouped entities will
make in the present and/or following two income years. To do thisthe
entity will firstly need to know which entities will be its grouped
entitiesin the following two years.

44.  For the purposes of making a reasonable estimate under
subsection 328-370(3), normally an entity can assume that its grouped
entities in the present year will be its grouped entities in the coming
years. The process of establishing an entity’s ‘ grouped entities’ for an
income year is examined in Taxation Ruling TR 2002/6.



Taxation Ruling

TR 2002/11

FOI status. may bereleased Page 11 of 33

Reasonable estimates that prove to be incorrect

45.  Anentity will make its reasonabl e estimate(s) of *STS group
turnover at the time it makes its election to become an * STS taxpayer
in the *approved form or at the time it reviews its eligibility for the
relevant income year. So, for example, where the *approved form for
STSelectionsis part of, or in, the income tax return, the entity will
typically make its reasonabl e estimate(s) of * STS group turnover at
thetime it preparesits return for that year. Whether its estimated
*STS group turnover is regarded as reasonable will then depend on
the circumstances of the entity at the time of preparing its return.

46. If the estimate can be regarded as reasonable when made, then
the estimate will continue to be regarded as reasonable even if it later
proves to be wrong.

47. For example, under subsection 328-370(3) an entity may work
out its * STS average turnover by using the average of its* STS group
turnover for the present year, and estimated * STS group turnovers for
the following two income years.

48.  Theentity may determine during the course of the following
two income years that the * STS group turnover it originally estimated
for one or both of those yearsis materialy different from the actua
*STS group turnover for one or both of those years. In some cases the
amount of the difference may be such that if the actual amount of
*STS group turnover had been estimated originaly, the entity would
have had an * STS average turnover of $1 million or morein the
earlier year.

49. In these cases, the entity will remain eligible to be an

*ST S taxpayer for that earlier income year provided the original
estimates of turnover were reasonable at the time they were made.

The fact that these estimates later prove to be materially different from
the actual * STS group turnover for the year(s) will not operate
retrospectively to render the entity ineligible for that earlier year.
However, the entity may find that while it remains eligible for the
earlier year, it ceases to have an * STS average turnover below

$1 million in one or more of the following income years. See
Example 5 at paragraph 101 below.

Unreasonabl e estimates

50.  Anestimate of *STS group turnover will be unreasonable
whereit:

@ has been arrived at arbitrarily, without due regard to the
full range of material factors and considerations; and
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(b) is reasonably likely to produce a materially inaccurate
and misleading account of the entity’s* STS group
turnover for the relevant years.

Date of effect

51.  ThisRuling applies to assessments for income years starting
on or after 1 July 2001 to which Division 328 applies.

Explanations and Examples

Working out an entity’s STS average turnover : thelook back
method and the look forward method

52. Toassesswhether itiseligible to be an * STS taxpayer for an
income year, an entity will need to determineif its*STS average
turnover for that income year is less than $1 million.

53.  Subsection 328-370(1) establishes the look back method of
calculating an entity’ s * STS average turnover for ayear. Under the
look back method, an entity’s* STS average turnover for an income
year isthe average of its* STS group turnovers for any three of the
previous four income years (excluding the present income year). If
the entity has not carried on abusiness in each of the four previous
income years, its * STS average turnover will be the average of its
*STS group turnovers for each of the previous four income yearsin
which it did carry on abusiness. If the entity or its grouped entities (if
any) carried on abusiness for only part of arelevant past income year,
it must make a reasonabl e estimate of what its* STS group turnover
would have been had it or the grouped entity carried on the business
for the whole income year.

54.  If an entity hasan * STS average turnover of $1 million or
more using the look back method it can recalculate its * STS average
turnover for the income year using the look forward method in
subsection 328-370(2). The look forward method should also be used
by an entity that cannot use the look back method because it has not
carried on abusiness in any of the previous four income years.

55. Under the look forward method, an entity makes a reasonable
estimate of its* STS group turnovers for the present and following two
income years. Its* STS average turnover will be the average of those
*STS group turnovers. If it prefers, the entity can use the average of
its actual * STS group turnover for the present year plus the reasonably
estimated * STS group turnovers for the following two income years.

If the entity or its grouped entities (if any) carried on a business for
only part of the present income year it must make a reasonable
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estimate of what its* STS group turnover would have been had it or
the grouped entity carried on abusinessfor al of the present year.

56.  So, to work out its * STS average turnover for an income year
an entity needsfirstly to decide which income years' *STS group
turnoversit is going to take into account. Having done thisit then
needs to work out its * STS group turnover for each of those years.

STSgroup turnover

57.  Theterm *STS group turnover is defined in section 328-375.
This measures an entity’ s * STS group turnover for an income year by
reference to the *value of the business supplies made by the entity and
its ‘grouped entities' during that income year.

58.  Anentity’s grouped entities are the entities whose * value of
the business supplies made is grouped with that of the entity under
section 328-380. The process of establishing an entity’s ‘ grouped
entities' for an income year under section 328-380 is examined in
Taxation Ruling TR 2002/6.

Value of the business supplies

59. Under the definition in subsection 995-1(1), the *value of the
business supplies made by an entity in an income year is the sum of:

@ the value of any *taxable supplies made by the entity in
the ordinary course of carrying on a*business during
theyear. The value of a*taxable supply isdefinedin
section 9-75 of the A New Tax System (Goods and
Services Tax) Act 1999 (‘the GST Act’); and

(b)  the pricesof any other supplies made by the entity
during the year in the ordinary course of carrying on a
business. (‘Price’ isdefined in section 9-75 of the
GST Act.)

60. *Taxable supply hasthe meaning given by the GST Act and
means a supply on which GST is payable. The value of a *taxable
supply isworked out using the following formula:

Price x 10
11
This has the effect that the * value of the business suppliesis
calculated using the GST exclusive price of a *taxable supply.

61. For other supplies, the valueis simply the price.

62.  The price of asupply isgeneraly the amount of consideration
for the supply expressed as an amount of money.
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63.  Towork out its*STS group turnover for an income year an
entity therefore needs to calculate the value of the supplies made
during that year by itself and any grouped entitiesin the ordinary
course of carrying on a business.

Working out an entity’s STS average turnover: applying the look
back method using section 328-375

64.  Asdiscussed at paragraph 16, an entity may be able to rely on
information in its Business Activity Statements, or its assessable
income, for a past income year to work out its * STS group turnover
for that year. If an entity does not or cannot follow the approach in
paragraph 16, it will need to calculate its * STS group turnover for
that year under section 328-375. As explained at paragraphs 57 to 63,
under that section an entity’s* STS group turnover for ayear is
worked out using the *value of the business supplies made by the
entity and its grouped entities (if any) during that year.

65.  Thedefinition of *value of the business suppliesin

subsection 995-1(1) only includes the value of supplies made by the
entity in the ordinary course of carrying on its business. If an amount
does not constitute the value of a supply made in the ordinary course
of carrying on abusinessit will not be included in * STS group
turnover.

‘in the ordinary course of carrying on a business

66.  The phrase ‘in the ordinary course of carrying on abusiness is
not defined in Division 328 or the ITAA 1997 generally. In the
absence of any defined meaning, the term must be interpreted
according to its ordinary meaning and legidlative context.

67.  TheMacquarie Dictionary (3" ed.) defines ‘ordinary’ to
mean:

‘1. such asis commonly met with; of the usua kind. . . 3.
customary; normal . . . 7. something regular, customary or
usud ...

It defines ‘ course’ to mean:

‘5. customary manner of procedure; regular or natural order of
events. 6. amode of conduct; behaviour. 7. a particular manner
of proceeding . . .’

These definitions emphasi se that to be regarded as in the ordinary
course of carrying on a business the supply needs to be of akind that
itisusual, regular or customary for the entity to make in the course of
carrying on a business.
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68.  Thisaccordswith the interpretation given by the Courts to
similar phrases in other relevant contexts. These have been viewed as
describing the activities that the entity engagesin on aregular day to
day basis, or as part of the general flow of the business.

69. For example, in Downs Distributing Co Pty Ltd v. Associated
Blue Star Stores Pty Ltd (in lig) (1948) 76 CLR 463, at 477; (1948) 22
ALJR 286, at 288, Rich J, when considering the phrase ‘ ordinary
course of business' in section 95 of the Bankruptcy Act 1924-1933
(Cth) said:

‘It means that the transaction must fall into place as part of the
undistinguished common flow of business done, that it should
form part of the ordinary business as carried on, calling for no
remark and arising out of no special or particular situation.’*°

70. In Taylor v. White (1963-64) 110 CLR 129, Dixon CJ
observed at CLR 136:

‘The time honoured phrase ‘in the ordinary course of business
is meant to refer to transactions regularly taking placein a
sustained course of activity or some usual process naturally
passing without examination.’

71. In keeping with these authorities and the ordinary meaning of
the words, a supply will be made in the ordinary course of carrying on
abusiness for the purposes of the *value of the business supplies
definition in subsection 995-1(1) if the supply is of the kind regularly
or customarily made by the entity in the course of carrying on its
business, arising out of no special circumstance or unusual event.

| nvestment income

72.  Anentity will need to include investment income such as
interest on invested funds or rental income in its *value of the
business supplies for the relevant year if that income constitutes the
value of asupply made by the entity in the ordinary course of carrying
onitsbusiness. Thiswill be aquestion of fact to be determined in
light of the facts of the particular case.

73. If the entity is a company, this question needsto be
approached bearing in mind that any exploitation by a company of its
assets for the benefit of its shareholders prima facie amounts to the
carrying on of abusiness by the company. See for example the
following remarks of Lord Diplock in American Leaf Blending Co Sdn

19 Similarly in Bradford Roofing Industries Pty Ltd (in lig) & Companies Act, Re
[1966] 1 NSWR 674 Street J, when considering a similar phrase in subsection
207(2) of The Companies Act 1961 (NSW), held at 681: ‘ The transaction must be
one of the ordinary day-to-day business activities, having no unusual or special
features.’
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Bhd v. Director-General of Inland Revenue [1978] 3 All ER 1185 at
1189:

‘... inthe case of acompany incorporated for the purpose of
making profits for its shareholders any gainful use to which it
puts any of its assets prima facie amounts to the carrying on of
abusiness. Where the gainful use to which acompany’s
property is put isletting it out for rent, their Lordships do not
find it easy to envisage circumstances that are likely to arise in
practice which would displace the prima facie inference that in
doing so it was carrying on a business.’**

74.  Theeffect of this presumption is that where a company makes
asupply giving rise to investment income such as rental or interest
income, that supply can generally be presumed to be a supply made by
the company in the course of carrying on a business. The value of that
supply (i.e., the interest or rental income) will therefore need to be
included in the company’s STS group turnover. Thisisunless the
presumption can be rebutted or it can be demonstrated that the
exploitation of the asset is a supply occurring outside of the ordinary
course of the company’ s business. Paragraphs 66 to 71 of this Ruling
consider when a supply occursin the ordinary course of carrying on a
business.

75. If the entity isatrust, the question needs to be approached
bearing in mind that, primafacie, income received from trust assetsis
not received in the course of the carrying on of abusiness by the
trustees of the trust. This presumption is based on the general principle
that the actions of the trustees giving rise to that income are caused by
the trustee’ s fiduciary obligations to maintain the trust assets for the
benefit of the beneficiaries. They are not generally to be characterised
as transactions directed toward or resulting from the carrying on of a
business by the trustees using the trust assets. See Gibbs Jin London
Australia Investment Co Ltd v. FC of T (1977) 138 CLR 106; (1977)
7TATR 757, 77 ATC 4398 at CLR 118; ATR 769; ATC 4410; also
Charlesv. FC of T (1954) 90 CLR 598; 6 AITR 85 and FC of T v.
Radnor Pty Ltd 91 ATC 4689; (1991) 22 ATR 344; 102 ALR 187.

76.  Theeffect of this presumption is that amounts received by a
trust, for example interest on invested funds or rental income, will
only giveriseto an *STS group turnover on the part of the trust if the
trust is shown to be carrying on a business and to have made the
supplies giving rise to those amounts in the ordinary course of that

1 See also paragraph 3 of Income Tax Ruling I T 2423 which states that ‘ Generally,
it iseasier for acompany that derivesincome from the letting of property to show
that it carries on abusiness that it isfor an individual. 1f acompany’s objects are
business objects and are, in fact, carried out it carrieson abusiness. . .". Ruhamah
Property Co Ltd v. FC of T (1928) 41 CLR 148 provides an example where the
character of a company, the purpose of its formation and the ends to which its profits
were put were enough to displace this prima facie presumption.
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business. In considering thislast point it is noted that a trustee will be
in breach of trust if it carries on abusiness unless expressly authorised
to do so by the trust deed or a court.*?

77. If the entity isan individual or partnership, the question will
need to be approached having regard to the nature of the businessin
guestion and whether the supply giving rise to the investment income
occurred in the ordinary course of that business.

Dividends

78. For the reason given at paragraph 28 of this Ruling, generally
entities will not need to include dividends in their *STS group
turnovers.

Capital gains

79.  The Courts have drawn a distinction between a transaction that
isa‘mere realisation or change of investment and a transaction that is
an act donein what is truly the carrying on, or carrying out, of a
business.’** This distinction is based on the following statement by
the Lord Justice Clerk in Californian Copper Syndicatev. Harris
(Surveyor of Taxes) (1904) 5 TC 159, at 165-166:

‘... enhanced values obtained from realisation or conversion
of securities may be so assessable, where what is done is not
merely arealisation or change of investment, but an act done in
what istruly the carrying on, or carrying out, of a business.
What is the line which separates the two classes of cases may
be difficult to define, and each case must be considered
according to its facts.’

80. In London Australia Investment Co Ltd v. FC of T (1977) 138
CLR 106, (1977) 7 ATR 757, 77 ATC 4398 Gibbs J, when
considering the criterion of whether a sale was a business operation
carried out in the course of the business of profit-making, remarked:

‘To apply thiscriterion it is necessary to make both awide
survey and an exact scrutiny of the taxpayer’s activities.
Different considerations may apply depending on whether the
taxpayer isan individual or acompany. In the latter caseitis

12 Meagher RP & Gummow WM, Jacobs Law of Trusts (Sixth edition),
Butterworths, 1997, Sydney at 591.

3 Memorex Pty Ltd v. Commissioner of Taxation (1987) 77 ALR 299; 87 ATC
5034; (1987) 19 ATR 553; FC of T v. GKN Kwikform Services Pty Ltd (1991)
21 ATR 1532; 91 ATC 4336; FC of T v. The Myer Emporium Ltd (1987) 163
CLR 199; 87 ATC 4363; (1987) 18 ATR 693; RAC Insurance Pty Ltdv. FC of T
(1990) 95 ALR 515; (1990) 21 ATR 709; 90 ATC 4737; Jennings Industries Ltd
v. FC of T (1984) 2 FCR 273; (1984) 15 ATR 577; 84 ATC 4288.
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necessary to have regard to the nature of the company, the
character of the assets realised, the nature of the business
carried on by the company and the particul ar realisation which
produced the profit.’**

81. In working out its* STS group turnover, an entity will
therefore need to determine whether an amount relates to the mere
realisation of an investment, or a supply made in the ordinary course
of carrying on its business. It will then need to exclude amounts that
can be properly described as merely relating to the realisation of an
Investment from the calculation of its * STS group turnover.

82. A common example of the mere realisation of an investment
would be the sale of a capital asset used previously in the business by
an entity that does not regularly dispose of its capital business assets.
Another example is the sale of an entity’ s business premises. Asmere
realisations of an investment, these transactions are not regarded as
taking place in the ordinary course of an entity’ s business and their
value will therefore not need to be included in * STS group turnover.

Example 1A —general bank interest

83.  The Smith Family Partnership runs aresidential building
business. Payments from customers for building work by the
partnership are deposited in the partnership’s bank account twice a
week. The interest paid by the bank on the funds deposited will be
included in the partnership’s * STS group turnover. The interest paid
by the bank on the funds deposited constitutes the value of supplies
made by the partnership to its bank as aregular part of carrying on its
business.™

Example 1B —interest on an investment account excluded from
STSgroup turnover

84.  Following on from Example 1A, recently the partnership sold
severa old pieces of equipment which it no longer needed or wished
to replace. It hadn’t sold any i