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What this Ruling is about

1.  This Ruling considers the operation of section 26%%f the
Income Tax Assessment Act 199AA 1997) which limits expenses
incurred in respect of a boat used for hire fronmepeleductible unless
this activity amounts to the carrying on of a besit Specifically,

this Ruling deals with:

. when the taxpayer’s activity amounts to the caggyn
of a *businessin relation to a boat for the purposes of
subsection 26-47(3);

. when deductions are not reduced for a boat under
subsection 26-47(3); and
. apportionment of expenses between *business and

non-business use where a *business is being camed
in relation to the boat.

! Prior to 1 July 1997 deductions for a boat weneietk under section 51AB of the
Income Tax Assessment Act 193F&RAA 1936) and deductions for depreciation of
a boat that was a ‘leisure facility,” were denietler subsection 54(3) of the
ITAA 1936, subject to subsections 54(3A) and (4)hef ITAA 1936. From
1 July 1997 subsections 42-45(3) and 42-170(2)&ndf the ITAA 1997 have
substantially the same operation, in relation tatb@cquired before 1 July 2001.

2 [Omitted.]

3 [Omitted.]

* An asterisk before a term in this Ruling denobes the term is defined in the
ITAA 1997. Terms that are defined in the ITAA 198nd identified with an
asterisk in the Act, are similarly identified ingtRuling.
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2. This Ruling applies only to boat hire activitieBhe Ruling
deals with specific provisions of the ITAA 1997 thelate to
deductions for expenses incurred in relation tootlvaership or use of
boats. Itis not to be construed more widelypanticular, this Ruling
does not deal with the application of the tax lawther ‘negatively
geared’ activities, for example, rental propertigsich do not have to
satisfy the requirements of subsection 26-47(3hefiTAA 1997.

3. Deductions in respect of negatively geared assetasaally
claimed on the basis that the expenses are fquuipose of deriving
assessable income, rather than for the purposargficg on a
business. In contrast, section 26-50 of the ITAAZLAmits
deductions being claimed in respect of boats whrehlet on hire
unless the activity amounts to the carrying on biisiness.
Consequently, this Ruling first examines the chiaréstics of boat
hire arrangements which indicate whether a busiisdssing carried
on by the boat owner.

4. Section 26-47 of the ITAA 1997 operates to quaranti
deductions in respect of a boat, it does not preasrounts received
from being included in the assessable income ubDdesion 6 of the
ITAA 1997. Consequently, where deductions are qutared in
respect of a boat which is used in charter oparatithe amounts
received in respect of the charter of the boat eftkn still be
included in a taxpayer’s assessable income.

Class of person/arrangement
5. This Ruling applies to a taxpayer who owns a badt a

(@) entersinto an arrangement to provide the boat to a
charter operatotor another party, for the charter
operator or that other party to hire, lease ortendo
others; or

(b)  directly provides the boat for hire, lease or obvart
including through an agent.

(Refer to diagrams below)

® The terms and words used in relation to agreenmsttgeen parties mentioned in
the Ruling are not intended to reflect the meangigen in, or have implications
under, Admiralty or Maritime Law.
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@ Boat provided to charter operator

1
Boat Owner
This is the taxpayer in this ruling. They are the
person who owns the boat. This person may either
provide their boat to the charter operator to use in
the charter operator's business, or the charter
operator may act as the agent for hiring the boat to
the boat hirer.

i

2

Charter Operator
This is the person who, eg., charters the boat to a
boat hirer or end user. The charter operator is
typically the person who advertises the boat for hire,
lease or charter, and controls how the boat is used
by the boat hirer. They are the party whose activity
makes the owner's boat available to the boat hirer.

3

Boat Hirer.

The end user enters into a hire, lease or charter
agreement with the charter operator, in return for
a suitable fee. The end user typically has no
contact with, or awareness of the existence of, the
boat owner.
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(b)  Boat Provided Directly to Hirer

1

Boat Owner
This is the taxpayer in this ruling. In this arrangement
the boat owner supplies the boat directly to the boat
hirer.

2
Boat Hirer
This is the end user of the boat. They enter into a
hire, lease or charter agreement with the boat
owner.

6. The boat hire, lease or charter activities of thatlmwner are
referred to for the rest of this Ruling as the ‘tloiae activities’.

Date of effect

7. This Ruling applies to income years commencing betiore
and after its date of issue. However, the Ruliogsdnot apply to
taxpayers to the extent that it conflicts with teems of a settlement
of a dispute agreed to before the date of isstleeoRuling (see
paragraphs 21 and 22 of Taxation Ruling TR 92/20).

Ruling

The activity must be morethan the passivereceipt of income from
property

8. For deductions in respect of a boat used in a ehadtivity to
not be subject to section 26-47 of theome Tax Assessment

Act 1997 the boat charter activity must amount to theytag on of a
business. The receipt of income from the leasa@fsset does not of
itself amount to the carrying on of a business eef T v.
McDonald87 ATC 4541; (1987) 18 ATR 957), but instead would
generally be the passive receipt of income fronperty.
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9. When determining whether a boat owner is carryimg o
business in respect of a boat hire activity, onssead only passively
receiving income from property, two issues neeldeg@onsidered:

. where the boat is let to the public through a @rart
operator: what is the nature of the arrangement
between the boat owner and the charter operatalr, th
Is, whether the arrangement is correctly charasedri
as the boat owner’s business or alternatively, the
provision of the boat to the charter operator & in
the charter operator’s business; and

. whether letting the boat to boat hirers, eitheediy by
the boat owner or through a charter operator, atsoun
to more than the passive receipt of income from

property.

Arrangements with a charter operator

10.  Whether an arrangement between a boat owner ahalrterc
operator is an agreement for the lease of thetbdht charter
operator to use in the charter operator’'s busir@ssn agreement for
the charter operator to manage the operation dbdlae owner’s boat
hire activity, is a question of fact which mustdetermined in each
case. The character of the arrangement is detedrbnéhe terms and
conditions of the agreement under which the boptasided to the
charter operator and the matrix of relevant evprisiding the
context in which the agreement was executed Resger v. FC of T
93 ATC 5030 at 5036; (1993) 27 ATR 256 at 262) e Tdbels used
by the parties will not be determinativiegute}.

11. The extent to which the boat owners participateund the
effective control they have over, the operatiothef charter activity,
as well as the extent to which they share in tslesrand rewards of it,
will assist in determining the character of theaagement. However,
where the boat owner is doing no more than progidifoat to the
charter operator for use in the charter operatmrsness, the receipt
of a percentage of the proceeds of charter fees mateby itself
indicate that the boat owner is carrying on a *bheass. Rather, the
boat owner is receiving passive income for lea#iregboat to the
charter operator.
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Letting of a boat or carrying on a *business?

12.  Where the boat owner does in fact have an agreemtna
charter operator for the management of their boatdctivity, or
operates the boat hire activity in their own righg question still
arises as to whether the activity involves onlyphssive receipt of
income from letting the boat to boat hirers, or ants to the carrying
on of a *business.

13.  Whether letting a boat on charter involves onlyphssive
receipt of income or amounts to the carrying oa 8business will
depend on the level of services provided in additethe hire of the
boat (see further paragraphs 50 to 57 below). Thesaces may be
provided directly by the boat owner, or through ¢harter operator as
the manager of the boat owner’s activity. Whereatttévity involves
only the provision of the boat to the hirer, withsufficient services
provided, it will not amount to more than the pasgieceipt of
income. Where sufficient services are providedaas gf the hire
arrangement, the activity may amount to the cagygn of a
*pbusiness, depending on how the activity is evadatgainst the
general indicators of a business.

The receipt of income by a company from the leafam asset

14.  In the Privy Council case @&merican Leaf Blending Co Sdn
Bhd v. Director of Inland Reven(i#978] 3 All ER 1185, Lord
Diplock noted that the exploitation by a companyt®fissets for the
benefit of its shareholders prima facie amounthéocarrying on of a
business. Consequently, the receipt of income tlwriease of boat
may amount to carrying on of a business for a cappa
circumstances where it would not for an individddlis presumption
however, does not mean that everything that a cagngaes, amounts
to the carrying on of a business. Where a comparés hire
activities lack a significant commercial purpose ane carried on
with an intention of making losses rather than ipspft is unlikely
that these activities would amount to the carryongf a business.

General indicators of a*business as applied to boat hire
arrangements

15. Determining whether a taxpayer’s boat hire acegitamount
to the carrying on of a *business also involvessodering the general
indicators of when a business exists. These gkimeliaators, and
how they apply in relation to boat hire arrangeragate set out in the
following paragraphs. While no single indicatodeterminative and
the determination is based on the ‘large or genenatession gained’
(Martin v. FC of T(1953) 90 CLR 470 at 474; 5 AITR 548 at 551),
the prospect of profit is highly significant whessassing if an activity
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has the character of a *business Stame v. FC of T2002] FCA
1492 at [68]).

Significant commercial purpose or character

16.  This indicator generally covers aspects of alldtier
indicators. A business is generally carried ousoch a scale and in
such a way as to show it is being operated on arencial basis and
in a commercially viable manner and, with an intambf producing a
significant commercial gain.

Prospect of profit

17.  For the purposes of determining whether a *busirsebsing
carried on, the courts have used the term ‘priofiits legal and
general sen8eThis indicator is directed at determining whettner
boat owner entered into the boat hire activity vathintention to
make a significant commercial or financial gaimfrd. The
intentions of the boat owner are ascertained freokihg objectively
at their action§ including any arrangement entered into with atea
operator. All of the income expected to be receivenh, and all of
the costs associated with, the boat hire activigytaken into account
to determine what profit, if any, is expected. Bx@enses necessarily
include the decline in value of the boat over titended term of the
activity and any interest incurred.

18. Where an objective analysis of the boat hire agtivi
demonstrates that the boat owner carries it on avltbna fide
expectation of making a commercially realistic grdhis indicator
will be satisfied. It is not necessary that a grafitually be made in
every year (particularly in earlier years) providbdre is a bona fide
expectation of a commercially realistic profit ovke life of the
activity. However, where an objective analysisha boat charter
activity indicates that the overall costs will egdethe income derived
over the anticipated life of that activity, it istrcredible to conclude
that it is undertaken with the requisite intentarprofit.

® SeeRe Spanish Prospecting Co L(P11) 1 Ch 92 at 98.
" SeeCase H1176 ATC 59 at 64; (1976) 20 CTBR Case 65 at 607.
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Activities of the kind carried on in a similar marer to those of
ordinary trade

19. The boat hire activity is more likely to be a *busss where it
is carried on in a similar manner to other busiasss the industry.
Features indicating that the activity is similathis sense, include:

. the boat is available for charter on an arms lebg#is;
. the charter operators (whether the boat owner tgeera
the activity directly or through another party) bav
. appropriate licences;
. appropriate permits (e.g. for marine parks, boat
surveys, etc);
. appropriate experience;
. appropriate insurances;
. the owner and / or operator have appropriate
indemnity cover; and
. the use of the boat is not primarily directed atqie
use.

20.  Where the boat owner’s hire activities are moreemily
characterised as leasing the boat to a charteatmqpewho uses that
boat in carrying on the *business of a charter afper the boat owner
IS not carrying on a *business in respect of tlath

Organised, systematic, business-like manner

21.  Boat hire activities are more likely to amounthe tarrying
on of a *business where they are carried out iyséesnatic and
organised manner. This usually involves mattech st advertising
for customers in a consistent and systematic manmantaining
operations on a consistent basis, retaining ansujg profitable
activities, discontinuing unprofitable activities)d keeping
appropriate business records. These may be cawuiday the boat
owner, or by a manager on the boat owner’s behalf.

Repetition and regularity

22. A boat hire activity is more likely to amount taetharrying on
of a *business where it displays repetition andifagty in its
conduct.
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The size and scale of the activity

23. Generally the larger the scale upon which the baater
conducts the boat hire activity the more likelisithat it will amount
to the carrying on of a *business. However thiggatbr is not
determinative.

Otherwise allowable deductions denied by section 26-47

24.  Section 26-47 may operate to quarantine or redadaations
in relation to a boat that are otherwise availafvlider the taxation
law, unless a *business is being carried on irticeiao the boat by
the taxpayer claiming the deductions.

25.  Section 26-47 will not quarantine a deduction tex@ayer if,
the taxpayer:

. holds the boat as trading stock for sale;
. uses or holds the boat mainly for letting it orehior
. uses or holds the boat mainly for transportingpthilelic

or goods for payment

in the ordinary course @ *business carried on by the taxpayer.
(Refer paragraphs 26-47(3)(a), (b) and (c).)

26. Deductions are also not quarantined under secbefi72vhere
the use of the boat is essential to the efficienteict of a *business
carried on by the taxpayer. (Refer paragraph 28}4d).)

27. [Omitted.]

‘mainly’ held or used for letting it on hire in thedrdinary course of
a business

28. Paragraph 26-47(3)(b) provides that one of the ghimes to
the quarantining rule in subsection 26-47(2) is ietthe taxpayer is:

using a boat (or holding it) mainly for lettingan hire in the
ordinary course of a *business that [they] carry on

29.  To satisfy the requirements of this paragraph ptbet owner is
required not only to use or hold the boat mainlylétting it on hire,
but must do so in the ordinary course of a busittessthey carry on.
That is, the boat owner’s activities in respedhaf boat must amount
to the carrying on of a business, and letting that lon hire must be in
the ordinary course of that business. In additibis, business must be
carried on by the boat owner. If the boat ownenésely in receipt of
income for letting the boat to a charter operatdrm uses that boat in
their business of letting it on hire, this will redtisfy the requirements
of paragraph 26-47(3)(b) for the boat owner.
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30. Itis not sufficient that the boat is used or hieldletting it on
hire in the ordinary course of a business for @iyinor part of the
year. It must be used or held ‘mainly’ for this pase. If the boat is
not used or held ‘mainly’ for this purpose, dedois in respect of the
boat are subject to the quarantining rule in suliEe@6-47(2).

31. To establish whether a boat is used or held méamnlyhe
purpose of letting it on hire in the ordinary caucs a business, it is
necessary to look at all of the factors surroundiegoperation of the
boat hire arrangement, including the pattern ofafgbe boat and the
objects of the boat owner. Often, a comparisomefaeriods when
the boat was used or available for hire againsp#reds when the
boat was used or reserved for use for private magovould
appropriately determine whether the boat was uséeld mainly for
letting it on hire. However, other factors may lvegent which
indicate that a simple time analysis will not geveorrect result. For
example, if the boat were available for hire on enitian half of the
days in the year, but was withdrawn for private fasell or most of
the peak commercial hiring periods, this may intidhat the main
purpose for holding the boat throughout the yeas fwaprivate use.

32. Only where the conclusion drawn from this analysithat the
boat was indeed used or held mainly for the requmgpose, will the
exception in paragraph 26-47(3)(b) be satisfied.

‘essential to the efficient conduct of a *business’

33. Paragraph 26-47(3)(d) provides that one of the ghaes to
the quarantining rule in subsection 26-47(2) is igttbe taxpayer is:

using [the] boat for a purpose that is essentigthéoefficient conduct
of a *business that [they] carry on.

The requirement will not be satisfied if use of Hoat is merely
convenient, an aid or economical. The boat mustsisential to the
efficient conduct of the *businesRe Sinclair v. FC of T2000]
AATA 1168; 2001 ATC 2092; (2000) 47 ATR 1001.

Note: this paragraph isnot generally relevant to boat hire
activitieswhich are specifically covered by paragraph 26-47(3)(b)

34. [Omitted.F.
35. [Omitted.]

Apportionment of expenses

36. Where a boat is held or used in a manner thaffigatis
subsection 26-47(3), expenses referable to theayex|s personal use

8 [Omitted.]
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of the boat are not allowable deductions. Thergfo@ny of the
expenses incurred may need to be apportionedlextéhie business
and non-business use of the boat.

37. Expenses which can be traced to either privateisiniess use
of the boat can be directly allocated to each nsken® apportionment
will be necessary, for example, fuel expenseslation to a particular
private or business trip. Other expenses howevay, mot be directly
attributable to either business or private uséeflioat. These
expenses will need to be apportioned to excludeuatsaeferable to
private use on a fair and reasonable basis, aftesidering the nature
of the expense and the circumstances surrounding it

38. Expenses which are strongly linked to usage obthsd, for
example general maintenance, may be approprigiplgraoned
based on the days used for private purposes adgaiaktiays the boat
is actually used. That is, if the boat is let oretior 80 days in the
year and used for private purposes for 20 daysyithygortion to be
excluded for private use may be appropriately dated as 20/100.

39.  Alternatively, for fixed expenses of holding theabhdor
example interest and depreciation, the amountsnglto private use
may be most appropriately calculated based ondlge that the boat
is used for private purposes against the total murabdays that the
boat is genuinely available for letting it on hifidat is, if the boat is
genuinely available for charter for the whole of thcome year, but is
used for private purposes for 20 days in that ytaarproportion to be
excluded for private use may be calculated as 20/36

40. Itis important to note however, that the apporti@mt for
private use of the boat discussed in paragrapla888 above is a
guide only. The appropriate apportionment of expemsust be
determined by each taxpayer based on their indiiducumstances.

Explanations

The activity must be morethan the passive receipt of income from
property

41.  To satisfy the exception in paragraph 26-47(3)ig,boat
owner must use or hold the boat mainly for lettamghire in the
ordinary course of a *business carried on by thegt bavner. If the
boat owner’s involvement in the activity amourisb more than the
passive receipt of income for the lease or hirthefboat, then they
are not carrying on a *business in respect of boat and they do not
satisfy the requirements of the exception.
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Arrangements with a charter operator

42.  The provision of a boat under a lease does ndself indicate
that the taxpayer is participating in the busiredfghe person who
uses the asset in the ordinary courstheifr *business. However, a
taxpayer can still operate a *business even tholg allow the day
to day operations of the *business to be carrigdgwanother party.

43. Payment to the taxpayer made in the form of a peage of
the charter income from the boat held and useddhader operator
or other party does not in itself result in thepgayer carrying on a
*pusiness in common with the charter operatoldmiway Pty Ltd v.
Commissioner of State Revenue (\@8)ATC 4667; (1995) 31 ATR
362, the taxpayer owned a number of licensed tébesntered into
lease agreements with taxi drivers which permittedlessees
exclusive use and possession of the taxi duringéhned of the lease.
The court held that the fact that the rent pay#bEaxiway was 50%
of the gross revenue received by the lessee, didhamge the nature
of the business carried on by Taxiway. The coyected arguments
that the taxi drivers were acting as agents fonway or that Taxiway
was carrying on a business in common with thedaixers.

44.  The majority inFC of T v. Murry98 ATC 4585; (1998) 39
ATR 129 held that the taxpayer and her husbandIlynexploited the
economic potential of a taxi licence by leasinia taxi operator.
While a taxi business existed, it belonged to therator. The licence
was an asset that could be sold independentlyedbtisiness activity
of the owner/operator of the taxi.

45.  On the other hand, iRerguson v. FC of 79 ATC 4261,
(1979) 9 ATR 873; (1979) 37 FLR 310 an@ Bf T v. JR WalkeB5
ATC 4179; (1985) 16 ATR 331, (1985) 79 FLR 161, toairts
accepted that a person can still be carrying omsinbss
notwithstanding that they used an expert manageanadlle the day to
day running of the business (see a@xmke v. FC of ;TJamieson v.
FC of T[2002] FCA 1315 and the authorities cited on pgost at
[60]).

46. Whether an arrangement between a boat owner anargec
operator is only a lease of the boat to the chagerator or a
management agreement concerning the boat owné#yds a
question of fact which needs to be determined ahease. This is
based on the terms and conditions of the agreeamehthe relevant
surrounding circumstanceRdutej.

47.  Indicators that the arrangement between a boat oantka
charter operator is a management agreement include:

. the contract for the provision of the boat to tiveth
shows that the charter operator is acting as tbatawf
the boat owner in the boat hire arrangement;
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. the boat owner derives the income and incurs exgsens
relating to the charter of the boat; and

. the boat owner maintains sufficient control of the
operation of the boat.

48. Indicators that the arrangement between a boat oanta
charter operator is a lease, include:

. the arrangement grants rights of exclusive use and
possession to the charter operator in respeciedboiat;

. the charter operator retains a right to all charteome
and the owner is entitled to a fixed amount per ttmon
or a lease fee based on the usage of the boat;

. the owner does not have any right to non-refundable
deposits paid to the boat charter operator by
prospective hirers; and

. the charter operator acts in their own interest,
sometimes to the detriment of the boat owner.

49.  Thus, if the boat hire arrangement entered intthbytaxpayer
is more correctly characterised as a lease agrdaethertaxpayer is
not carrying on a *business in relation to the boat

Letting of a boat or carrying on a business?

50.  Where the arrangement between the boat owner and th
charter operator does amount to a management agnéeon the boat
owner operates the boat hire activity in their avght, the question
still arises as to whether this activity amountghi carrying on of a
*business, or instead involves only the passiveipof income for
letting the boat to the boat hirer.

51. In McDonaldthe taxpayer purchased several income
producing properties as joint tenants with his ywbich were
subsequently let through letting agents. Beaurdantlicated (quoting
Wertman v. Minister of National Reveraie DTC 5158) that for a
business to be carried on by owners of propertg,voould expect that
they would be involved in providing services in ditah to the
process of letting property (as with a boardingdgunot merely
receiving payments for the tenants’ occupatiorhefgroperty. At
ATC 4552; ATR 969 he concluded that:

‘In the present case, a number of indications pioirthe conclusion
that the parties were not carrying on a businegh, the
consequence that their relationship was that awnership rather
than partnership. Their investment involved littfegny, active
participation from either party. This was inevitallecause the
respondent was apparently in full-time employmant Mrs



Taxation Ruling

TR 2003/4

Page 14 of 46 FOI statusiay bereleased

McDonald was fully committed at home. On the fewasions on
which the owners needed to be involved, the respatrahd not Mrs
McDonald attended to the matter. This was not #s ©f the active
joint participation by the parties in a businesivity. Rather, it was
a case of renting out of premises without the miowi of other
services of the kind discussedWertman, supralin my view, there
was here a mere investment in property rather ahaartnership in
the properties or their profits.’

52. InCase G1(0r5 ATC 33; (1974) 19 CTBR (NS®)ase 103the
taxpayer was letting out several holiday flatsdbort term rental. The
taxpayer was actively engaged personally from dajaly in
multifarious activities directed to the profitaldperation of his
income producing holiday flats. This included theyision of
furniture, blankets, crockery, cutlery, pots andgdaundering
blankets and linen when supplied, showing visignguirers over the
premises, taking bookings and transacting paymel&sning,
garbage removal and maintenance of the facilities.

53. At ATC 38; CTBR (NS) 705 the Board members staked: t

‘Here the elements of repetition and continuityaofs and
transactions are for present purposes sufficieidieece of the
existence of a business. The taxpayer was acterejgged
personally from day to day in multifarious actigetidirected to the
profitable operation of his income-producing holidits. His is not
a case of a person who simply owns flats whichdotinhim income
vicariously through a letting agent. This taxpawes personally
gainfully employed in his occupation of managing holiday flats
for short term lettings. His income was the rewfarchis combined
use of his capital and his labour...

It was essential to this decision that the taxpsyses doing more than
just letting out the flats. The extent of his aityiwas considered
sufficient for him to be considered to be carryaorga business.

54.  In contrast, irCripps v. FC of 99 ATC 2428; (1999) 43 ATR
1202 the taxpayers were held not to be carrying basiness despite
the fact that they jointly owned 14 double stor@ynhouses and
periodically rented out two houses. The Triburtaitcasted the
activities of the taxpayer with the cases/#dlkerandFerguson
because those cases ‘were concerned with actoalhiguactivities
(albeit on a small scale) and are not properlyg@dmpared with the
letting out of real property’. The Tribunal notdtht the activity in
Crippsinvolved little, if any, active participation frothe taxpayer or
his wife and concluded that the taxpayers werekahlito have been
any more involved than a concerned and interegisdraee landlord.

55.  Whether letting of a boat on charter amounts tacHreying on
of a business, rather than the passive receipicoimne, will depend on
the level of services provided in addition to the lof the boat. These
services may be provided directly by the boat owoethrough the
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charter operator as the manager of the boat owaetigity. Where
services are provided as part of the hire arranggrttee extent of
those services will be a relevant matter in congigevhether the
activity amounts to the carrying on of a *businesgber than the
passive receipt of income.

56.  Services which may be provided to the hirer, wiuchld
establish that a *business is being carried orhbybbat owner,
include:

. customer inquiry and booking services;

. issuing of accounts and processing of deposits and
payments;

. reception area for charter guests;

. pre-charter briefing including training and assis&in
the correct operation of the boat and safety eqeigm

. access to jetties with electric power, hot and ewdder,
waste disposal facilities and fuelling facilities;

. support infrastructure for the hirer while the bizabn
charter, including a radio and rescue service; and

. additional services connected with the boat charter
including booking services for:
. activities and facilities in the area;
. permits for entrance to various areas;
. flights and other transport; and
. hotel and dinner reservations.

57.  Where the activity involves only the provision bétboat to
the hirer, it is unlikely that the activity will amunt to more than a
lease and the passive receipt of income.

The receipt of income by a company from the leasam asset

58.  Case law both within and outside of Australia iradés that the
activities of a company may be considered to be#ng/ing on of a
business where the same activities carried on bydividual would
not. Specifically, the receipt of income from reatsnvestments,
which for an individual would be considered to be teceipt of
income passively, may amount to the carrying oa béisiness for a
company.

59. Inthe Privy Council case @&merican Leaf Blending Co Sdn
Bhd v. Director-General of Inland Revenu®78] 3 All ER 1185 the
taxpayer was incorporated with the principle obyecof carrying on



Taxation Ruling

TR 2003/4

Page 16 of 46 FOI statusiay bereleased

a tobacco business. The company ceased tradiopacto and
commenced letting out a warehouse for rent. Wherdohgy if the
receipt of the rental income amounted to the caggin of a business
by the taxpayer, Lord Diplock observed at page 1th8®

‘Their Lordships would not endorse the view thatmnisolated act
of a kind that is authorised by its memorandunoifi@ by a
company necessarily constitutes the carrying cnlmisiness.’

He later concluded however:

‘In the case of a private individual it may well theat the mere
receipt of rents from property that he owns rafsegresumption
that he is carrying on a business. In contragheir Lordships’
view, in the case of a company incor por ated for the purpose of
making profitsfor its shareholdersany gainful useto which it
puts any of its assets prima facie amountsto the carrying on of a
business. Where the gainful use to which a company’s priypier
put is letting it out for rent, their Lordships dot find it easy to
envisage circumstances that are likely to ariqgraatice which
would displace the prima facie inference that imdo it was
carrying on a business.’ (emphasis added)

Lord Diplock then stated that carrying on a bussnasrmally
encompassed some form of activity, though the patfithe business
may mean that the activity is intermittent with dointervals of
quiescence between. He went on to observe thaaxpayer had
negotiated with different tenants and that theit heen three
successive tenants in the five years in questiencaticluded that
there was nothing in the evidence of the case wiath capable of
rebutting the prima facie inference that the taxgpayas carrying on a
business.

60. American Leaf Blending Gwas been considered in many
Australian cases, and generally the Australiantscuaive agreed that
the péesumption discussed by Lord Diplock appieaustralian
cases.

61. Not everything that a company does amounts todhsiag

on of a business however. For a boat charter actiarried on by a
company to amount to the carrying on of a businessyst still have
the characteristics of a businessLéndon Australia Investment Co
Ltd v. FC of T77 ATC 4398 at 4409; (1977) 7 ATR 757 at 770,
Jacobs J noted that ‘...business has in it a nofigmadit making

rather than loss making'.. Consequently, where a company’s boat
hire activities lack a significant commercial puspaand are carried on

® Kwikspan Purlin System Pty Ltd. v. FC 084 ATC 4282; (1994) 15 ATR 531,
FC of T v. McDonald7 ATC 4541; (1987) 18 ATR 95FC of T v. Bivona Pty.
Limited89 ATC 4183; (1989) 20 ATR 28Zripps v FC of 09 ATC 2428;
(1999) 43 ATR 1202Email v. FC of TO9 ATC 4208; (1999) 42 ATR 698nisys
Corp Inc v. FC of 2002 ATC 5146; (2002) 51 ATR 386.



Taxation Ruling

TR 2003/4

FOI status:may bereleased Page 17 of 46

with an intention of making losses rather than ipgpit is unlikely
that these activities would amount to the carryngf a business.

General indicators of a*business as applied to boat hire activities

62. Broadly, in order for a taxpayer’s activities to@mt to the
carrying on of a *business, it is necessary thatttivity amount to a
commercial enterprise and involve notions of refmetiand continuity
of activities (see, for examplelope v. The Council of the City of
Bathurst (1980) 144 CLR 1 at 8-9; 80 ATC 4386 at 4390; (198D
ATR 231 at 236, an8tate Superannuation Board (NSW) v. FC of T
88 ATC 4382 at 4389-4390; (1988) 19 ATR 1264 at3t2Z74).

63. In Fergusonat ATC 4271; ATR 884, Fisher J said:

‘It is necessary to give consideration to the esaknature of the
activity, and the question whether it has the attergsation of a
business is primarily a matter of general imprassiod degree.’

64. The general indicators of when a *business is bearged on
are discussed in Taxation Ruling TR 97/11. Thdirgus directed to
determining whether a *business of primary producis being
carried on. However, the principles discussedthat Ruling also
apply to determining whether other forms of acyitount to
carrying on a *business.

65. The general indicators of a *business, and how #pp}y in
relation to boat hire arrangements, are discuss#tkifollowing
paragraphsNo singleindicator isdeterminative. The
determination isto be based on the overall general impression
gained. InMartin at CLR 474, Webb J said:

‘The test is both subjective and objective: iiade by regarding
the nature and extent of the activities under reyes well as the
purpose of the individual engaging in them, and;@ashsel for the
taxpayer put it, the determination is eventuallgdzhon the large or
general impression gained.’

66. The indicators of a *business discussed below there
provide characteristics which indicate that anvatgtimay amount to a
business. However, they are only a guide. Whethibusiness being
carried on is still determined based on the ovemgbression gained
after looking at the activity as a whole and themmtions of the
taxpayer undertaking it. Consequently, while n@nndicator is
determinative, the lack of significant commercialgose and a
prospect of profit will strongly influence the l&rgr general
impression gained to being that a *business idrotg carried on
(seeStone’s casésupra) at [68]).
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Significant commercial purpose or character

67. This indicator often overlaps with aspects of ttieeo
indicators. The boat owner’s hire activity is mbkely to amount to
the carrying on of a *business where it is carnetion a scale, and in
such a way as to show:

. the activity is being operated for commercial resso
and in a commercially viable manner,

. the activity is capable of producing a significamerall
profit over the term of the activity; and

. the activity is not attractive to the boat ownanmarily
for private and / or tax related reasons.

68.  The phrase ‘significant commercial purpose or ctiarais
referred to by Walsh J ihhomas v. FC of T72 ATC 4094; (1972) 3
ATR 165. In that case, Walsh J found that th@aser's activities in
growing macadamia nut trees and avocado peardreeanted to the
carrying on of a *business, but that his activieégrowing pine trees
did not. Walsh J summarised the taxpayer’s acwiat ATC 4099;
ATR 171 as follows:

‘In my opinion the appellant’s activities in gravg the trees
ought not to be found to have been carried on méoel
recreation or as a hobby. I leave out of accoumpihe trees,
the growing of which did not have, | think, a sigrant
commercial purpose or character. But the appeifapkanting
the avocado pear trees and the macadamia nutsegtest to
grow them on a scale that was much greater thanmegasred
to satisfy his own domestic needs and he expegied u
reasonable grounds that their produce would haeady
market and would yield, if they became establislaefthancial
return which would be of a significant amount, wath
relatively small outlay of time and money and it return
would continue for a very long time.’

69. In the context of a boat hire arrangement, whesebtiat
owner carries on the activity for commercial reasand with an
intention and prospect of producing a significaverall profit over
the planned period of the arrangement, it is migedyl that the
activity will amount to the carrying on of a *busss. Further support
for this would be present where the boat ownebls tb demonstrate
the commercial basis for entering into the boag Airangement,
including how a significant profit is expected t® imade from it.
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Prospect of profit

70. In order to demonstrate that a boat hire actiutypants to the
carrying on of a *business, a taxpayer needs twghat it is carried
on with the intention of making a significant cormaial profit.

71. Mason JirHopeCLR at 8-9; ATC at 4390; ATR at 236,
indicated that the carrying on of a business iallgguch that the
activities are:

‘... engaged in for the purpose of profit on a comtins and
repetitive basis.’

72.  For the purposes of this indicator, it is the initem of the
operator of the business which is relevanifuweddle v. FC of ;T
(1942) 180 CLR 1(1942) 7 ATD 186; 2 AITR 360Williams J
rejected the argument that the activity did notehamy hope of
producing a profit and was not undertaken for ghigpose. Instead he
argued that it was not a function of taxing Actslictate to taxpayers
how to run their businesses profitably and condiuthat it was
sufficient that the taxpayer had a genuine betiat he would
eventually be able to make the business pay.

73. Itis not sufficient however, that the taxpayer elgiasserts
that they have an intention to make a profitChse H1176 ATC 59;
(1976) 20 CTBR (NSTase 65Mr CF Fairleigh QC (Member) stated
at ATC 64; CTBR (NS) 607:

‘It is clear that in considering a person’s inten8 to carry on a
business or not to do so his acts should be viebgsttively and
not subjectively. ‘The intention of a man cannottbasidered as
determining what it is that his acts amount to'r(perd Buckmaster,
J. & R. O'Kane v |.R. Commr§1919-1922) 12 T.C. 303).” The
taxpayer believesthat he will make a profit. The evidence leads
to afinding of fact that he has established a farm woodlot with
theintention of making a profit from the sale of pinetreesat
various stages of growth.... (Emphasis added)

74.  Thus, although it is the intention to profit fromdertaking the
activity that is generally essential when lookitdhas indicator of
*business, the intention is ascertained by lookahthe taxpayer’'s
actions objectively. Consequently, where it is cleam the objective
evidence that the taxpayer can not show the existeha genuine
belief that the activity can be profitable, theylwbt have the
requisite intention of profit.

75.  Where a boat owner has a genuine belief that duotivity will
produce a commercially realistic profit, they mail be carrying on a
*business notwithstanding that the objective evideimdicates that it
is unlikely that a profit will be made. However tife objective
evidence available to the boat owner at the timentéring the boat
hire activity shows that it cannot turn a significaverall profit
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within its effective life, then this would stronglydicate that entering
into that activity was not motivated by profit, athgs indicator would
not be satisfied.

76.  Further evidence of an intention to make a sigaiftqrofit
occurs when the taxpayer has conducted researckhiit proposed
activity and consulted experts or received advitéhe running of the
activity, and the profitability of it, before setgy it up. This was the
case inJR Walker(above).

Meaning of the term ‘profit’

77. The term ‘profit’ as it has been used by the cowtien
examining whether a *business is being carrieddoes not
necessarily mean profit as determined by the tamd#w, or
accounting profit as determined by the applicadbaccounting
standards. Instead it is used in its legal and ig¢sense. IiRe
Spanish Prospecting Co L{ti911) 1 Ch 92 at 98, Fletcher Moulton
LJ stated:

‘The word ‘profits’ has in my opinion a well-defiddegal meaning,
and this meaning coincides with the fundamentateption of
profits in general parlance...’Profits’ implies a qoamison between
the state of a business at two specific dates lyssegharated by an
interval of a year. The fundamental meaning isafm@unt of gain
made by the business during the year.’

Later at 99 he concluded:

‘We start therefore with this fundamental definitiof profits,
namely, if the total assets of the business atvibedates be
compared, the increase which they shew at thedatieras
compared with the earlier date (due allowance afsmbeing made
for any capital introduced into or taken out of thesiness in the
meanwhile) represents in strictness the profithefousiness during
the period in question.’

78.  To establish whether a boat owner has a bonariigation to
make a profit from entering into a boat hire atyivit is necessary to
take into account all of the expected income arkeges. This will
necessarily include any interest incurred and @ik in value of
the boat while used in the boat hire activity. Egample, inThomas
interest was clearly considered to be part of #hevant expenses
considered. Further, iDaff v. FC of T9O8 ATC 2129; (1998) 39 ATR
1042 andCase H11(supra), the major items of expenditure were
noted to include interest and depreciation. In aseds it evident that
the courts or the Boards of Review have delibeyatshoved
allowances for interest or depreciation when caarsng if the
taxpayer had an intention to profit from an acyivit
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79.  Making losses in the short term does not precludacivity
from being a business. Tweddlge FergusomandThomasthe courts
held that the taxpayers were carrying on businesstwithstanding
that they made losses over several years. In dablese cases, the
courts found that the taxpayers had an intentiahextpectation that
their activities would eventually become profitadleall of these
cases the taxpayers intended to carry on the lssaador an
indefinite period.

80. In Case H1lhe taxpayer was conducting an afforestation
activity and was incurring losses in the yearsuagiion. In that case
the Board of Review established that the taxpagdrdn objective
expectation that he would recoup the substantistisao the early
years of the activity when the trees were harvestedhaturity.

81.  For this indicator to be satisfied, it is not scifint that the
taxpayer only expects a token profit. In the Admsiirative Appeals
Tribunal case o€ecil Crees v. Commissioner of TaxatR01 ATC
2021; (2001) 46 ATR 1091 Mr DW Muller, Senior Mempeoted at
ATC 2024; ATR 1095:

‘It would be a most unusual business operator wbolevexpend
large amounts of money and labour, for more tharygéars, on a
business which was unlikely to ever cover the egjiare and even
if it did, was not likely to give a reasonable metdor effort. Under
the circumstances | find that the orchid growintpeprise of Mr.
Crees does not have a significant commercial ctaraad that,
therefore, it does not amount to a business ofgmroduction.’

82.  Similarly, boat owners entering into a boat hirgvaty may
make losses in the initial years, but must be tthiemonstrate that
they intend to make a significant commercial privbim the boat hire
activity. That is, that they genuinely believe tt@tal income will
significantly exceed the total expenses over theigated life of the
activity. The expenses will necessarily include artgrest on
borrowings and the decline in the value of the lmvdioats used in the
activity.

83. The tax savings made by offsetting the losses ttmrcharter
activity against other income are not part of thefifs from the boat
hire activity, as there is no indication in anytloé cases that the term
‘profit’ is used in any after tax sense.

Activities of the kind carried on in a similar marer to those of
ordinary trade

84. A Dboat hire activity is more likely to be a *bussgsewhere it is
conducted by, or on behalf of, the boat owner basednd business
methods and procedures of a type ordinarily usdmbat hire
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activities that would commonly be said to be busses. Factors
which may indicate that the boat hire activity ibasiness include:

. the boat is available for charter to the generalipu

. the boat owner owns or leases the appropriatedesen
and permits required to carry on the charter agtivi

. the charter operator (whether the boat owner operat
the activity directly or through another party) lias
appropriate experience;

. the owner and / or operator have appropriate indgmn
cover; and

. the use of the boat is not primarily directed atqie
use.

85.  For an activity in relation to a boat to be accdps carried
out by a manager or agent on behalf of the taxpayeust be
demonstrated that the *business is that of theayap not that of the
manager or agent. However, this indicator will betsatisfied, and
the boat owner will not be carrying on a *businésthe arrangement
Is more correctly characterised as the boat owaasihg their boat to
a charter operator for the carrying on of the *hass of the charter
operator.

Organised, systematic, business-like manner

86. Boat hire activities are more likely to amounthe tarrying
on of a *business where they are carried out iyséesnatic and
organised manner.

87. Inthe New Zealand case 6Ase M3§1990) 12 NZTC 2224
Bathgate DJ considered whether a yacht chartenéssiwas being
carried on by the taxpayer. Bathgate DJ, whernraheténg that the
taxpayer did not carry the activity on in a bussikke manner,
considered the following:

. the taxpayer’s actions in purchasing the yacht and
committing himself to fairly significant loan
expenditure and interest payments prior to making
definite arrangements for chartering the yacht;

. the taxpayer’s haphazard approach to the venture as
reflected in a small amount of income received from
the activity; and

. the taxpayer’s concern that the yacht be available
him for personal use during the peak charter season
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88.  Factors that would indicate that a boat hire atstiig
conducted in a business-like manner by the boatovan by a
manager on behalf of the boat owner, include:

. the keeping of appropriate business records;

. operations are carried on a consistent basis andar
haphazard in their nature;

. advertising for customers is carried on in a cdasts
and systematic manner;

. profitable activities are pursued and unprofitable
activities are discontinued; and

. personal availability or use of the boat by theptayer
does not take priority over the availability of theat
and use of the boat for charter purposes.

Repetition and regularity

89. A boat hire activity is more likely to amount taetharrying on
of a *business where it displays repetition andutagty in its
conduct. This indicator will be present in many toige activities.
However this will not of itself lead to the condls that the activity
amounts to a *business.

The size and scale of the activity

90. This indicator examines whether the taxpayer'svids are
of a sufficient scale to be commercially viable Fergusonhowever,
at ATC 4265; ATR 877, Bowen CJ and Franki J commeiain this
indicator in the following manner:

‘The volume of his operations and the amount oftahpmployed by
him may be significant. However, if what he isrpis more
properly described as the pursuit of a hobby aresg@n or an
addiction to a sport, he will not be held to beyiag on a business
even though his operations are fairly substantial.’

91. The number of boats that the boat owner has irealoce
arrangement, is not of itself determinative of Wieeta *business is
being carried on. The greater the number of biodtse boat hire
activity, the more likely that a taxpayer will bensidered to be
carrying on a *business.

92.  Where the scale of the activity is small other dadiors take on
greater weight when deciding whether a *busine$iisg carried on
by the taxpayer. For example,Thomaghe court was influenced by
the fact that even though the activity was smhé, 4cale of the
activity was sufficient to provide the taxpayer hwvin expectation of a
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financial return which would be of a significant anmt, with a
relatively small outlay of time and money, and ttings$ return would
continue for a very long time

Otherwise allowable deductions denied by section 26-47

93.  Section 8-1 provides that losses and outgoingsl@dactible
to the extent to which they are incurred in earrfimgsessable income
or in carrying on a *business for that purpose.

94. Deductions in relation to boats are quarantineceund
subsection 26-47(2) for amounts relating to usintholding boats
for which a taxpayer could otherwise deduct. Thidudes losses or
outgoings incurred in:

. acquiring and retaining ownership of or rights s& @
boat;

. using, maintaining or repairing a boat; or

. relation to an obligation associated with ownersirip

rights to use the boat.

95.  Subsection 26-47(3) provides exceptions to theaqiering
rule under subsection 26-47(2) where you:

. hold the boat as your trading stock; or

. use the boat (or hold it) mainly for letting it bive in
the ordinary course of a business that you carrypon

. use the boat (or hold it) mainly for transportiog f
payment in the ordinary course of a business that y
carry on, the public or goods; or

. use the boat for a purpose that is essential to the
efficient conduct of a business that you carry on.

96. [Omitted.]

‘mainly’ held or used for letting it on hire in therdinary course of
a business

97. Paragraph 26-47(3)(b) provides that one of the ghaeas to
the quarantining rule in subsection 26-47(2) is metibe taxpayer is:

using a boat (or holding it) mainly for lettingait hire in the
ordinary course of a *business that [they] carry on

98. To satisfy the requirements of this paragraph ptbet owner
not only has to use or hold the boat mainly fatiingtit on hire, but
must do so in the ordinary course of a businedslieg carry on.
That is, the boat owner’s activities in respecdthaf boat must amount
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to the carrying on of a business, and letting that lon hire must be in
the ordinary course of that business. In additibis, business must be
carried on by the boat owner. If the boat ownenésely in receipt of
income for letting the boat to a charter operatdrm uses that boat in
their business of letting it on hire, this will redtisfy the requirements
of paragraph 26-47(3)(b) for the boat owner.

99. Paragraph 26-47(3)(b) requires not only that thet oused or
held for letting it on hire in the ordinary courskea business that you
carry on, but also that it is ‘mainly’ used or hébd such purposes.
Therefore, where the boat is used or held for rtiwaia one purpose, it
is necessary to establish what is meant by the ‘teamly’.

100. Inthe case oFC of T v. FH Faulding & Co Ltd1950) 83
CLR 594, the High Court examined whether two cdsdmoduced by
the taxpayer were ‘essences, concentrates andatyraonsisting
wholly or principally of juices of Australian frigt. In doing so the
Court noted that ‘principally’ had the same mearasgmainly’ and
further that whether this was referring to a quatitie or other
measure was determined by the context in whichais uged. At page
602 Fullager J. concluded that:

‘The natural meaning of the words ‘consist . .ing@pally’ is
emphasized in item 36(3) by the presence of thelsvovholly
or’. The reference must be to quantity’

As the cordials in question consisted of well urelédo juices of
Australian fruit, the court held that, on a quattite analysis, they did
not consist wholly or principally of such juices.

101. Later, in the case dfniversal Press Pty Ltd v. FC of80
ATC 5234; (1989) 20 ATR 1758, the Federal Courtsidered
whether street directories published by the appeliaere books
consisting wholly or principally of maps. Gummowederred
extensively to the decision Faulding before stating at ATC 5240
and 5241; ATR 1765:

‘On the other hand, counsel for the Commissioniet theat the High
Court decision had to be understood in the settivghich there
appeared the words ‘consisting wholly or principailf ...” The
question was the identification of that which tleedial consisted.
That directed attention to identification of ingients. Here, one is
concerned with the characterisation of the finispestiuct, namely a
book, and of the contents of the book. The taskiig a simple
one because one might be able to say that the dmukined

nothing but maps and so consisted wholly of m&ghat were so,
the exemption would be lost. But, counsel submijttieel exemption
would be lost also if the book comprised variedteats, but one
could characterise it in the qualitative senseoasisting principally
of maps; it would be the maps which provided trse=nsal character
of any street directory.
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In my view, there is much to be said for the sulsiiss by counsel
for the Commissioner. If it had been necessaryrferto do so, |
would have accepted those submissions.’

102. The above cases demonstrate that the word ‘masaly’have

a quantitative or qualitative meaning attached,tdepending on the
context in which it appears. Where a quantitatieamng is attached,
a simple comparison of a measure is used. For deampercentage
of total volume as was usedhauldingabove. Alternatively, where a
qualitative meaning is attached, an analysis obfalhe facts is
required to ascertain the character of arrangemequestion.

103. Likewise, whether a qualitative or quantitative eggeh is
taken for determining whether a boat owner usd®tus a boat
‘mainly’ for letting it on hire in the ordinary cose of a business,
must be ascertained by the context in which ‘maislysed. If
paragraph 26-47(3)(b) had merely referred to tha being used
mainly for the required purpose, this may havedatid that a
guantitative approach is appropriate because h@aaittually used is
readily quantifiable based on time. However, thegeaph refers to
whether you ‘use the boat (or hold it) mainly’ tbe required
purpose. As you can hold a boat for more than ampgse, the word
‘mainly’ in this context requires a qualitative &sas to establish the
purpose for which that boat is being held.

104. Often, a comparison of the periods when the boatwsad or
available for hire against the periods when the l@e used or
reserved for private use, would appropriately detee whether the
boat was used or held mainly for letting it on hif®wever, other
factors may be present which indicate that a simple analysis will
not give a correct result. For example, if a boatenavailable for hire
on more than half of the days in the year, but witisdrawn for
private use for all or most of the peak commerigiahg periods, this
may indicate that the main purpose for holdinglibat throughout the
year was for private use.

105. Only where the conclusion drawn from an analysiallobf the
circumstances of the arrangement is that the baatimdeed used or
held mainly for letting it on hire in the ordinacpurse of a business
carried on by the taxpayer, will the exception amggraph 26-47(3)(b)
be satisfied.

‘essential to the efficient conduct of a *busineéss

106. Paragraph 26-47(3)(d) provides that one of the i@es to
the quarantining rule in subsection 26-47(2) iwetthe taxpayer is:

using [the] boat for a purpose that is essentigthéoefficient conduct
of a *business that [they] carry on.
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The taxpayer must be able to satisfy the requiréien the boat be
more than an ‘aid’ or ‘advantage’ to the conducthaf business.

107. In ReSinclairATR at 1005; ATC at 2096 the taxpayer used
his boat to demonstrate navigational aids. Afi@naining the
evidence provided, KL Beddoe (Senior Member) cahetuthat the
boat was an aid and provided advantages but ineasonsidered
‘essential to the efficient conduct of the busihess

108. In Case 6/200BATA 965; 2001 ATC 142 at 148; (2001) 48
ATR 1176 at 1185 the taxpayer owned a catamare. taxpayer’'s
husband carried on an accounting business andlipaseof the boat
as an office. The taxpayer provided secretariaices from the boat.
In disallowing deductions claimed for expenses @ssed with the
maintenance of a boat, and interest and loan eepey KL Beddoe
(Senior Member) said ‘convenience and economy mggest
efficiency but they do not suggest essentiality.’

109. In Case R684 ATC 457; (1984) 27 CTBR (N¥)ase 117
934 the taxpayer was a company carrying on theifiess of an
advertising agency. The taxpayer claimed dedustioncosts
associated with a motor cruiser. The taxpayenwdiit used the boat
for entertaining clients and potential clients.eTdeductions were
disallowed by the Commissioner. When agreeingtti@tlaims were
not allowable Mr PM Roach (Member) indicated tlne tequirement
in question meant that the conduct of the taxpaydausiness
required for its efficient conduct using a boatlaf type in question.
The use of the boat was not essential to the effic@onduct of the
*pusiness if the *business could be conducted iefiity without the
use of such a boat.

110. The requirement will not be satisfied if use of boat is
merely convenient, an aid or economical. The buat be essential
to the efficient conduct of the *business.

111. [Omitted.J°
112. [Omitted.]
113. [Omitted.]

Apportionment of expenses

114. Losses and outgoings are not deductible underose8til to
the extent they are capital or private in naturegre incurred in
relation to earning exempt income. Accordinglyappropriate
circumstances, the section allows for an apportemrbetween the
deductible and non-deductible components of adossitgoing:

10 TOmitted.]
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Ronpibon Tin NL v. FC of 1949) 4 AITR 236; 78 CLR 47tUre v.
FC of T(1981) 11 ATR 484; 81 ATC 4100.

115. Where a boat is held or used in a manner thaffieatis
subsection 26-47(3), expenses referable to thejexjs personal use
of the boat are not allowable deductions. Therefa@ny of the
expenses incurred may need to be apportionedlextéhie business
and non-business use of the boat.

116. Not all expenses incurred in relation to a boattemactivity
will necessarily need to be apportioned betweeimless and private
purposes however, and the most appropriate basispafrtioning
different expenses will not necessarily be the samethe purpose of
identifying the amounts which relate to the privase of a boat, 3
categories of expenses can be identified:

Category 1:  expenses which can traced directlythere
private or business use of the boat (e.qg. fuel or
catering expenses);

Category 2: variable expenses which are directited to
using the boat but can not be directly traced to
either use (e.g. general maintenance); and

Category 3: fixed expenses which are unrelatedaaise of
the boat (e.g. interest and depreciation).

117. Clearly, as category 1 expenses can be directtedréo
particular use of the boat, they do not need taggortioned. Instead
they can be allocated directly to private or bussnebjects. Category
2 and 3 expenses however have dual purposes,iputads not mean
that they will necessarily all be properly appanable on the same
basis. InRonpibon Timt 78 CLR 59 the court stated that:

‘The question what expenditure is incurred in gagndr producing
assessable income is reduced to a question ofvfeet once the
legal standard or criterion is ascertained and tstoed. This is
particularly true when the problem is to apportiartigoings which
have a double aspect, outgoings that are in patittble to the
gaining of assessable income and in part to soher end or
activity. It is perhaps desirable to remark thatré¢hare at least two
kinds of items of expenditure that require appaontient. One kind
consists in undivided items of expenditure in respé things or
services of which distinct and severable partslax@ted to gaining
or producing assessable income and distinct aneraigle parts to
some other cause. In such cases it may be possitieide the
expenditure in accordance with the applicationsctvtiave been
made of the things or services. The other kindpploationable items
consists in those involving a single outlay or ¢geawhich serves
both objects indifferently... With the latter kintiere must be some
fair and reasonable assessment of the extent oéldigon of the
outlay to assessable income. It is an indiscringisaim
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apportionable, but hardly capable of arithmeticaladable division
because it is common to both objects.’

Further, at page 60 the court stated that:

‘The Court must make an apportionment which thésfatthe
particular case may seem to make just, and the &i¢he present
cases are rather special. In making the apportiahthe
peculiarities of the cases cannot be disregarddthe. question of
fact is therefore to make a fair appointment tchealgect of the
companies’ actual expenditure where items aremtitéamselves
referable to one object or the other.’

118. Category 2 expenses are mainly dependant on thelatage
of the boat, for example general repairs and maantee. Given the
direct relationship between the usage of the bodtlae expense
being incurred, the most appropriate apportionmétitese expenses
may be based on the use of the boat. That isgibtat is chartered
for 80 days during the year and used privately2fbdays, an
appropriate apportionment for these expenses ma2pk€0.

119. Category 3 expenses on the other hand are incwhether

the boat is actually used or not, for example edeand depreciation.
For these expenses, an appropriate amount to lhedexicfor private
use of the boat may be based on the period ofttiatethe boat is held
and available for letting it on hire. Where the tigagenuinely
available for letting on hire for the whole yeaeitbfore, an
appropriate apportionment may be calculated byddigi the number
of days the boat is used for private purposes oy 36

120. Itis important to note however, that the appontiemt for
private use of the boat discussed in paragraphaid@.17 above are
guides only. The appropriate apportionment of egpsmmust be
determined by each taxpayer based on their indiiducumstances.

Examples

121. The following examples illustrate the principledlmed in the
Ruling. Itis not possible in these examples &nidy all possible
arrangements a taxpayer may enter into with respexboat. The
examples have been designed to highlight the fathat indicate
when a *business of leasing a boat or boats iggbeanried on.
Although a particular type of boat is used in eaxample, the
principles illustrated apply equally to all typefsbmat (for example,
house boats, cruisers, yachts, motor boats, casasand other water
vessels). In the interests of readability, the amt@f information
contained in the examples is also necessarilythessthe amount of
information that the Commissioner would ordinasBek to consider
fully the question at issue.
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122. Note that the calculations of profit and loss ashin the
examples have been prepared on the basis of prafitoss for
accounting purposes, not for taxation purposes réason for this is
that in each example the object of the profit avg$ Icalculation is to
determine whether the activity has a prospectfaificant and
commercially realistic profit. In addition, in af the examples, the
business plans are assumed to have been prepasaegoooa fide
basis, using information available from other eigrered people
within the industry.

Example 1(a): single boat arrangement that amountsto carrying
on a*business

123. Lionel purchased a yacht for $300,000 which he éahbly a
loan over a 5 year term with a final balloon paytr@fr$120,000.
Lionel believes that at the end of 5 years, basedi®research, his
boat will have a market value of $210,000. Liongeeed into a 5
year management agreement with an experiencececlogetrator,
Barry's Boat Hire, who added Lionel's yacht to thigeet of boats
available for charter.

124. Atthe end of 5 years Lionel intends to re-finahteboat over
another 4 years with no balloon payment. He alsmnials to enter into
another agreement for a further 5 years, eithdr Barry’s Boat Hire
or another charter operator. Lionel expects hisiyarhave a market
value of approximately $180,000 at the end of thegdar plan based
on his market research.

125. Barry’'s Boat Hire enters into contracts with thegel public
to provide clients with a boat from the Barry’s Bbtre fleet, and
collects the proceeds from this on behalf of LionBarry’s Boat Hire
has the right to allocate any boat from the fleedrty particular
charter contract. Lionel has the right to 4 weedisygar private use of
his yacht subject to its availability. The chareerations take
precedence over Lionel’s private use.

126. The agreement between Lionel and Barry’s Boat Rire
written as a management agreement in respect ggittd. The day to
day operations of the yacht are managed by BaByat Hire, who
also ensures that the boat is surveyed and kepsuitable condition
for charter throughout the year. Barry’s Boat Hilgo has the
appropriate indemnity cover to protect themselvestae boat
owners. Lionel maintains regular contact with Barigoat Hire to
discuss:

. the condition of the yacht and its maintenance;

. promotion and marketing of the yacht; and
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. market conditions and potential growth in the aagai
from the yacht.

127. In addition to providing the yacht for hire, asatpof the
agreement with Lionel for the management of hidwyactivity,
Barry’s Boat Hire also provides the following sees for the hirer:

. customer inquiry and booking services;

. issuing of accounts and processing of deposits and
payments;

. reception area for charter guests;

. pre-charter briefing including training and assis&in
the correct operation of the boat and safety eqeigm

. access to jetties with electric power, hot and ewdder,
waste disposal facilities and fuelling facilities;

. support infrastructure for the hirer while the bizabn
charter, including a radio and rescue service; and

. additional services connected with the boat charter
including booking services for:
. activities and facilities in the area;
. permits for entrance to various areas;
. flights and other transport; and
. hotel and dinner reservations.

128. Under the management agreement, Barry’s Boat Hlire i
entitled to 25% of the gross charter income gepdrhy Lionel’s
boat. This fee covers the provision of all of thewe services
including mooring of the boat.

129. Boats in the Barry's Boat Hire fleet are normatkpected to
be let out for an average of 185 days each yeat.mmel expects that
he will normally use it himself on approximately ddys each year.
Barring any unforseen events, the boat is expeotbé available to
the public for charter throughout the year.

130. On the 14 day of each month Lionel receives a statement
from Barry’s Boat Hire setting out the gross chiameome received
for his yacht and a report notifying him when tlaelyt had been
chartered and any repairs that had been orgarosélsfboat for the
previous month. Lionel adds these to his own bsimecords in
respect of the yacht.

131. Lionel calculated his depreciation expense on tied bs
$18,000 per year for the first 5 years and $6,@0Q@He next 5 years
based on his estimated market values at years %@nd
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132. Lionel developed the following schedule of his eiptated
income and expenses from the activity to determgprospect of
profit for the 10 years he intends use the yacliiéncharter activity:

Year 1 2 3 4 5

Charter Income $96,000$96,000 $96,000 $96,000 $96,000
Management Feeg $24,00624,000 $24,000 $24,0p00 $24,000
Less: Private 4%* -$960  -$96( -$960 -$960 -$960
Running Costs $48,000$48,000 $48,000 $48,000 $48,000
Less: Private 7%* -$3,360 -$3,360 -$3,360 -$3,360 -$3,360
Interest $18,250 $16,250 $14,000 $11,500 $9,000
Less: Private 4%* -$730 -$65( -$560 -$460 -$360
Decline in Value $18,000$18,000 $18,000 $18,000 $18,000
Less: Private 4%* -$720  -$72( -$720 -$720 -$720

Net Expense $102,480%$100,560 $98,400 $96,000 $93,600
Income / Loss -$6,480 -$4,560 -$2,400 $0  $2,400
Year 6 7 8 9 10 Total
Charter Income $96,000$96,000 $96,000 $96,000 $96,0006960,000

Management Feeg $24,00824,000 $24,000 $24,000 $24,0006240,000

Less: Private 4%* -$960 -$96( -$960  -$96( -$960 -$9,600
Running Costs $50,000$50,000 $50,500 $50,500 $51,0006492,000
Less: Private 7%* -$3,500 -$3,500 -$3,535 -$3,535 -$3,57/0-$34,440
Interest $7,000 $5,000 $3,250 $1,000 $0 $85,250
Less: Private 4%* -$280 -$20( -$130 -$40 $0 -$3,410
Decline in Value $6,000 $6,000 $6,000 $6,000 $6,000$120,000
Less: Private 4%* -$240 -$24( -$240  -$24( -$240 -$4,800
Net Expense $82,020 $80,100 $78,885 $76,725 $76,233885,000
Income / Loss $13,980$15,900 $17,115 $19,27% $19,770 $75,000

*Note: Lionel considers that a proportion of thgpenses incurred in
respect of the boat are referable to his privage The management
fees, interest and decline in value are most gjasd#érable to holding
the boat. Consequently, the private proportiondesen calculated
based on the number of days that the boat is lyslohst the days that
it is used for private purposes (14/365 = 4%). fiuming expenses
are most closely referable to the actual use obtds. Therefore, the
private proportion has been calculated based otothkdays that the
boat is actually used against the days that iségldor private
purposes (14/199 = 7%).
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133. Lionel expects to make a significant profit frone thire
activity of $75,000 over the 10 years he intendsaioy out the
arrangement. The activity has a significant commépurpose and
also displays most of the other characteristics lofisiness as
discussed in paragraphs 62 to 92. The written dectation and the
actual conduct of the activity indicate that theeggnent is for the
management of Lionel’s yacht activity, rather thia@ lease of his
yacht to Barry’s Boat Hire. Lionel, through BarryB®at Hire,
provides more than just the use of the yacht tditrer, but a range of
services related to that hire. The overall imp@sgained is that of a
business being carried on by Lionel in respechefytacht hire
activity.

134. The income received is assessable in his handthand
expenses incurred are allowable subject to the alodeduction
provisions of the ITAA 1997.

Example 1(b): single boat arrangement that does not amount to
carrying on a *business

135. Lenny purchases an identical yacht on the samestasm
Lionel in example 1(a). Lenny intends to enter iatd year
arrangement with a different charter operator different location,
Coldwater Sailing Experiences. The terms of theagpent and the
services offered by Coldwater Sailing are simitaBarry’s Boat Hire
in example 1(a), however with Coldwater Sailingelxpects his yacht
will only be hired out on about 60 days per yelaough it will be
available for hire throughout the year. Therefoemhy believes that
his income and running costs will be commensurdteiier than
Lionel’'s in example 1(a). In addition, Lenny inteni take the boat
out of charter at the end of the 5 year arrangement

136. Due to the less intense business usage of his Jaeleixpects
that his boat will have a market value of $240,866r the 5 year
arrangement. Also, due to the more convenientilmcaf the yacht to
his home, Lenny believes that he will use the Ipoatately on about
20 days of the year. Lenny’s expected income apemses are as
follows:

Year 1 2 3 4 5 Total
Charter Income $30,000$30,000 $30,000 $30,0p0 $30,0®250,000

O

Management Fees $7,500%$7,500 $7,50 $7,500 $7,500637,500

0
Less Private: 5.5%* -$413  -$413 -$413 -$413 -$413 -$2,065
Running Costs $19,500$19,500 $19,500 $19,500 $19,50897,500
Less Private: 25%ft -$4,87% -$4,87% -$4,875 -$4,8Y5 -$4,875524,375
Interest $18,250 $16,250 $14,000 $11,5p0 $9,00®69,000
D

Less Private: 5.5%* -$1,004 -$894 -$77 -$633 -$495 -$3,796
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Decline in Value $12,000$12,000 $12,000 $12,000 $12,00860,000
Less Private: 5.5%* -$66( -$66( -$660 -$660 -$660 -$3,300
Net Expense $50,298 $48,408 $46,282 $43,919 $41,5%230,464

Income / Loss -$20,298%$18,408 -$16,282 -$13,9[19 -$11,55%80,464

*Note: Lenny considers that a proportion of thpenses incurred in
respect of the boat are referable to his privage The management
fees, interest and decline in value are most gjasd#érable to holding
the boat. Consequently, the private proportiondesen calculated
based on the number of days that the boat is lyslohst the days that
it is used for private purposes (20/365 = 5.5% MUmning expenses
are most closely referable to the actual use obtds. Therefore, the
private proportion has been calculated based otothkdays that the
boat is actually used against the days that iségluor private
purposes (20/80 = 25%).

137. Inthis case, Lenny clearly cannot make an overaliit from
the yacht hire activity because the expected exgsefas outweigh the
expected income over the planned operation of¢heity. In this
example, the activity is expected to result in gerall loss of
$80,464. Consequently, the activity does not hasigrficant
commercial purpose or a prospect of profit. Althlougany of the
other indicators of a business are satisfied, Wegadl impression
gained is still not that of a business. Consequehénny is not
carrying a business in respect of the yacht hiteiac

138. The income derived in respect of the yacht eachtimisn
assessable income in Lenny’s hands but deductimescdess of the
boating income are quarantined and carried foni@ize deducted
against assessable income from boating activitiéster years, in
accordance with section 26-47 of the ITAA 1997.

Example 2(a): multiple boat arrangement that amountsto
carrying on a *business

139. Chester purchased a yacht for $300,000, which iheéefdi by a
deposit of $120,000 and a finance agreement foretmaining
$180,000. The finance agreement is for a 5 year, tewth a final
balloon payment of $72,000. Chester entered irfiyaar
management agreement with an experienced chareatop,
Tiggersail, who added Chester’s yacht to theirtftddoats available
for charter.

140. Atthe end of 5 years Chester intends to tradbenyacht for a
new one. He expects to receive approximately $200(6r the
original yacht and plans to purchase a new yactapproximately
$330,000. Chester intends to enter into a furthggdd agreement in
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respect of the new yacht with a charter compartgr avaluating the
performance of the first yacht and the historicaff@grmance of yachts
in other fleets. He will finance the new yacht tingh another finance
agreement. This time he will only need to finan&€2,000, due to the
equity he expects to have left over from the sald® original yacht.
He intends to enter into a 5 year finance agreemvéhta final

balloon payment of $64,800. He believes that hisise yacht will
have market value of $264,000 at this time.

141. Chester intends to enter into a further managergmaement
with a charter operator for another 5 years. He @tends to finance
the remaining $64,800 owing on the second yacha forther 4

years, by which time it will be paid off in full.&ed on historic resale
values, Chester expects the second yacht will haegained value of
$231,000 after 10 years in charter, being hi8 yi&ar of operation.

142. Tiggersail enters into contracts with the geneudlis to
provide clients with a boat from the Tiggersaildtland collects the
proceeds on behalf of Chester. Tiggersail hasigin to allocate any
boat from the fleet to any particular charter caatr Chester has the
right to 4 weeks per year private use of his yacifect to its
availability. The charter operations take precedener Chester’s
private use.

143. The agreement between Chester and Tiggersail flewias a
management agreement in respect of the yacht. ahéodlay
operations of the yacht are managed by Tiggemhith also ensures
that the boat is surveyed and kept in a suitabhelition for charter
throughout the year. Tiggersail also has the apm@tEpindemnity
cover to protect themselves and the boat ownemst€hmaintains
regular contact with Tiggersail to discuss:

. the condition of the yacht and its maintenance;
. promotion and marketing of the yacht; and
. market conditions and potential growth in the aagai

from the yacht.

144. In addition to providing the yacht for hire, Tiggai also
provides the following services for the hirer:

. customer inquiry and booking services;

. issuing of accounts and processing of deposits and
payments;

. reception area for charter guests;

. pre-charter briefing including training and assis&in

the correct operation of the boat and safety eqgeigm
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. access to jetties with electric power, hot and ewddier,
waste disposal facilities and fuelling facilities;

. support infrastructure for the hirer while the bisabn
charter, including a radio and rescue service; and

. additional services connected with the boat charter
including booking services for:

. activities and facilities in the area;

. permits for entrance to various areas;
. flights and other transport; and

. hotel and dinner reservations.

145. Under the management agreement, Tiggersail ideshtit
25% of the gross charter income generated by Ofebteat. This fee
covers the provision of all of the above serviecesuding mooring of
the boat.

146. Boats in Tiggersail's fleet are normally expectedé let out
on average for 60 days each year and Chester exppatthe will
normally use it himself on approximately 20 dayshegear. Barring
any unforseen events, the boat is expected to diable to the public
for charter throughout the year.

147. On the ' day of each month Chester receives a statement
from Tiggersail setting out the gross charter ineaeceived for his
yacht and a report notifying him when the yacht badn chartered
and any repairs that had been organised for hisfoothe previous
month. Chester adds these to his own businessdtorespect of
the yacht.

148. Chester calculated an annual depreciation amousit 2000
per year for the first 5 years usage of the fiestht, $13,200 per year
for the first 5 years of the second yacht and $%f60 years 6 to 10 of
the second yacht.

149. Chester developed the following schedule of hiscgrated
income and expenses from the activity to deterntgnprospect of
profit for the 15 years he intends use the boatsarcharter activity.

Year 1 2 3 4 5

Charter Income $50,000$52,000 $54,000 $54,000 $54,000
Management Fees $12,50813,000 $13,500 $13,500 $13,500
Less Private: 5.5%* -$688 -$715 -$748  -$743 -$7438
Running Costs $27,500$28,000 $28,500 $28,500 $28,500
Less Private: 25%ft -$6,87% -$7,000 -$7,125 -$7,12% -$7,125
Interest $12,250 $10,750 $9,250 $7,750 $6,000
Less Private: 5.5%* -$674 -$591 -$50D  -$424 -$33D
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Decline in Value $12,000%$12,000 $12,000 $12,000 $12,000
Less Private: 5.5%* -$66( -$66( -$660  -$66( -$660

Net Expense $55,358 $54,784 $54,213 $52,796 $51,142

Income / Loss -$5,353 -$2,784 -$213 $1,204 $2,858

Year 6 7 8 9 10

Charter Income $60,000$62,000 $64,000 $64,000 $64,000
Management Fees $15,008615,500 $16,000 $16,000 $16,000

Less Private: 5.5%* -$825 -$853 -$880  -$88( -$880
Running Costs $30,000%$30,500 $31,0Q0 $31,000 $31,000

Less Private: 25%F -$7,500 -$7,62% -$7,750 -$7,750 -$7,750
Interest $8,500 $7,500 $6,500 $5,500 $4,250

Less Private: 5.5%* -$469 -$413 -$358  -$303 -$234

Decline in Value $13,200%$13,200 $13,200 $13,200 $13,200

Less Private: 5.5%* -$726 -$726 -$726  -$726 -$726

Net Expense $57,181 $57,088 $56,986 $56,041 $54,860

Income / Loss $2,819 $4,917 $7,014 $7,959 $9,140

Year 11 12 13 14 15 Total
Charter Income $62,000$60,000 $58,000 $56,000 $56,0006870,000
Management Fees $15,50615,000 $14,500 $14,000 $14,0005217,500
Less Private: 5.5%* -$853 -$825 -$798  -$77C -$770 -$11,966
Running Costs $32,500%$32,200 $31,920 $31,662 $31,948p454,710
Less Private: 25%ft -$8,12% -$8,050 -$7,980 -$7,916 -$7,982$113,678
Interest $3,250 $2,250 $1,500 $50( $0 $85,750
Less Private: 5.5%* -$174 -$124 -$83 -$28 $0 -$4,720
Decline in Value $6,600 $6,600 $6,600 $6,600 $6,600$159,000
Less Private: 5.5%* -$363 -$363 -$368  -$364 -$368 -$8,745
Net Expense $48,330 $46,688 $45,296 $43,685 $43,4135777,351
Income / Loss $13,670%$13,312 $12,704 $12,315 $12,587 $92,149

*Note: Chester considers that a proportion ofdgkpenses incurred in
respect of the boat are referable to his privage Tlle management
fees, interest and decline in value are most gjasdérable to holding
the boat. Consequently, the private proportiondesen calculated
based on the number of days that the boat is yslohst the days that
it is used for private purposes (20/365 = 5.5% Mimning expenses
are most closely referable to the actual use obds. Therefore, the
private proportion has been calculated based otothedays that the
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boat is actually used against the days that iségdor private
purposes (20/80 = 25%).

150. Chester expects to make a significant profit of,$99 over
the 15 years of the yacht hire activity. The atyivias a significant
commercial purpose and also displays most of theratharacteristics
of a business as discussed in paragraphs 62 Th@2written
documentation and the actual conduct of the agtiadicates that the
agreement is for the management of Chester’s yauthvity, rather
than the lease of his yacht to Tiggersail. Che#iteough Tiggersail,
provides more than just use of the yacht to therhbut a range of
services related to that hire. The overall imp@sgiained is that of a
business being carried on by Chester in respdtieoyacht hire
activity.

151. The income received is assessable in his handghand
expenses incurred are allowable subject to the alodeduction
provisions of the ITAA 1997.

Example 2(b): multiple boat arrangement that does not amount
to carrying on a *business

152. Charlie purchased a yacht for $300,000 which hedddrby a
finance agreement over a 5 year term with a fiailbbn payment of
$120,000. At this time Charlie believes that hishtawill have a
market value of $240,000. Charlie enters into aargrement with
Highwinds Southerly Sailing Adventures. The agreetmath
Highwinds and the services they offer are simiafiggersail in
example 2(a), but Charlie expects that his yachtnet attract the
same level charter income but his running costsheilower.

153. Atthe end of year 5 Charlie intends to sell histfyacht and
to purchase another. He expects that a replaceyaeht will cost
$330,000 due to inflation. He does not intend t® the equity built up
in the first yacht to reduce the amount borrowedtie second yacht.
He expects therefore to finance the second yacli years with a
final balloon payment of $132,000. Charlie belietrest his second
yacht will have a market value of $264,000 aftgre&rs in charter. As
with his first yacht, he intends to enter into anagement agreement
with Highwinds or a with another charter operatorsamilar terms.
He does not expect his income and expenses inatespine second
yacht to vary significantly from those in respetthe first.

154. Yachts in the Highwinds’ fleet are generally expeedo be
used for charter on 60 days per year and Charpeas that he will
use the boat privately on about 20 days per yearirg) any
unforseen events, the boat is expected to be alaila the public for
charter throughout the year.
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155. Charlie calculates that an appropriate amountrioual
depreciation will be $12,000 per annum for thet fyacht and $13,200
per annum for the second yacht. Consequently,li€isaexpected
income and expenses for the 10 years are as follows

Year 1 2 3 4 5
Charter Income $30,000$30,000 $30,000 $30,000 $30,0Q00

Management Fees $7,500%$7,500 $7,500 $7,500 $7,500
Less Private: 5.5%* -$413  -$413 -$413 -$4143 -$4138
Running Costs $19,500$19,500 $19,500 $19,500 $19,500
5
0

Less Private: 25%f -$4,87% -$4,87% -$4,875 -$4,87% -$4,87

D
Interest $18,250 $16,250 $14,000 $11,500 $9,00
Less Private: 5.5%* -$1,004 -$894 -$770 -$633 -$495
Decline in Value $12,000$12,000 $12,000 $12,000 $12,000
Less Private: 5.5%* -$66( -$66( -$660  -$66( -$660
7

Net Expense $50,298 $48,408 $46,282 $43,919 $41,55

Income / Loss -$20,298%$18,408 -$16,282-$13,919 -$11,557

Year 6 7 8 9 10 Total
Charter Income $30,000 $30,00830,000 $30,000 $30,000 $300,000

Management Fees $7,500 $7,50067,50 $7,500 $7,500 $75,000
Less Private: 5.5%4* -$413 -$418 -$413 -$418  -$413 -$4,130

Running Costs $19,500 $19,50619,500 $19,500 $19,500 $195,000
Less Private: 25%7t -$4,87% -$4,875 -$4,87% -$4,875 -$4,87% -$48,750
Interest $20,250 $17,750$15,250 $12,750 $9,750 $144,750

Less Private: 5.5%* -$1,114  -$976 -$83d4 -$701  -$536 -$7,962
Decline in Value $13,200 $13,200813,200 $13,200 $13,200$126,000
Less Private: 5.5%* -$726 -$726  -$726 -$726 -$726 -$6,930
Total Expenses $53,322 $50,96448,597 $46,235 $43,400 $472,978

Income / Loss -$23,322 -$20,96618,597 -$16,235-$13,400-$172,978

*Note: Charlie considers that a proportion of éx@enses incurred in
respect of the boat are referable to his privage Tlle management
fees, interest and decline in value are most gjasdéérable to holding
the boat. Consequently, the private proportiondesen calculated
based on the number of days that the boat is lyslohst the days that
it is used for private purposes (20/365 = 5.5% Mimning expenses
are most closely referable to the actual use obds. Therefore, the
private proportion has been calculated based otothedays that the
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boat is actually used against the days that iségludor private
purposes (20/80 = 25%).

156. Over the 10 years of operation, Charlie expectadke a loss
from the yacht hire activity of $172,978. If Chartiecides to continue
with the yacht hire activity, there is little eviame of the activity
becoming profitable over a longer term. Consequyettie activity
does not have a significant commercial purposepapect of profit.
Although many of the other indicators of a busirmgssatisfied, the
overall impression gained is still not that of asimess. Charlie is not
carrying a business in respect of the yacht hiteiac

157. The income derived in respect of the yachts eaaftims
assessable income in Charlie’s hands but deduatiogscess of the
boating income are quarantined and carried font@ize deducted
against assessable income from boating activitiéster years, in
accordance with section 26-47 of the ITAA 1997.

Example 3. independent operator whose activity amountsto
carrying on a *business

158. Chloe and Roma purchased a boat for $300,000 witbhw
they intend to operate a skippered tour activityey purchased the
boat via a finance agreement over a 5 year termaviinal balloon
payment of $120,000. At the end of this term, Cldnd Roma intend
to re-finance the remainder of the debt on the titt a loan to be
paid off in full over 4 years.

159. Their business plan demonstrates an intentiontabksh a
skippered sightseeing charter business. The basityacs advertised
weekly in a number of national tourist magazinesyspapers, on a
tourist website and various radio stations as gltdars including
picnic lunches at scenic locations and sunset wwithsa light supper.

160. Chloe and Roma have a business independent ob#ts b
which provides them with an average yearly incomexcess of
$60,000 each. Their freelance work enables thele tavailable at all
times to operate tours. As their charter activityelops they intend to
spend less time on the freelance work and more dimiie boat
charter activity.

161. Chloe and Roma have done considerable researcthmto
industry in the area in which they intend to operdieir research has
indicated that they can expect their boat to haneeket value of
approximately $210,000 at the end of 10 years heg have
calculated their annual depreciation as $9,00(himnb@sis.

162. Chloe and Roma expect that the boat will be usedHarter
on an average of 4 days in each week and theytplase it privately
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on average for 1 day a week. The boat will be atéel for charter
throughout the year.

163. Based on their research, Chloe and Roma projedbtosving
income and expenses over the first 10 years of Ho#ivity:

Year 1 2 3 4 5
Charter Income $50,0p0 $50,00850,000 $50,000 $50,0Q00

Business Only Exp. $5,000 $5,000 $5,000 $5,000 $5,000
Fixed Exp. $10,000 $10,0p0$10,000 $10,000 $10,000
Less Private: 14%* -$1,400 -$1,400 -$1,400 -$1,400 -$1,400
Running Costs $15,000 $15,008615,000 $15,000 $15,000
Less Private: 20%* -$3,000 -$3,000 -$3,000 -$3,000 -$3,000
Interest $18,250 $16,250$14,000 $11,500 $9,000
Less Private: 14%* -$2,55% -$2,275 -$1,960 -$1,610 -$1,260
Decline in Value $9,000 $9,000 $9,000 $9,000 $9,000
Less Private: 14%* -$1,260 -$1,260 -$1,260 -$1,260 -$1,260
Total Expenses $49,035 $47,81%45,380 $43,230 $41,080
Income / Loss $965 $2,685 $4,620 $6,77 $8,920
Year 6 7 8 9 10 Total

Charter Income $50,0p0 $50,00650,000 $50,000 $50,0005500,000

Business Only Exp. $5,000 $5,000 $5,000 $5,000 $5,000 $50,000

=)

Fixed Exp. $10,000 $10,000$10,000 $10,000 $10,0006100,000
Less Private: 14%* -$1,400 -$1,400 -$1,400 -$1,400 -$1,400-$14,000
Running Costs $17,000 $17,00817,500 $17,500 $18,0006162,000
Less Private: 20%* -$3,400 -$3,400 -$3,500 -$3,500 -$3,600-$32,400
Interest $7,000 $5,000 $3,250 $1,000 $0 $85,250
Less Private: 14%*  -$98( -$700  -$453  -$14( $0 -$11,935

Decline in Value $9,000 $9,000 $9,000 $9,00 $9,000 $90,000
Less Private: 14%* -$1,260 -$1,260 -$1,260 -$1,260 -$1,260-$12,600
Total Expenses $40,960 $39,24838,13%5 $36,200 $35,7406416,31b

Income / Loss $9,040 $10,760611,86%5 $13,800 $14,260 $83,685

*Note: The expenses shown as ‘Business Only Edgriot need to
be apportioned for the private use of the boatyTk&te solely to the
business operations. Expenses in this categorydecfor example,
advertising expenses and office expenses. Chlo®anth consider
that a proportion of the remainder of the expeisasred in respect
of the boat are referable to their private use. fitesl expenses
(which include, for example, mooring fees), int¢reasd decline in
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value are most closely referable to holding thetbGansequently, the
private proportion has been calculated based onuh#er of days
that the boat is held against the days that iselfor private purposes
(52/365 = 14%). The running expenses are mostlglosterable to

the actual use of the boat. Therefore, the prigedportion has been
calculated based on the total days that the baattismlly used against
the days that it is used for private purposes @2/ 20%).

164. Chloe’s and Roma’s activity amounts to the carrngf a
*business. The factors that indicate that a busimebeing carried on
are:

. the activity has a significant commercial purposéd &
particular, they are able to demonstrate a strong
prospect of obtaining a significant profit;

. the business plan demonstrates a clear intention to
make a significant profit as well as a prospedqtrofit
from the activity;

. the repetition and regularity of the activity; and
. the activity is conducted in a business-like manner

165. The income from this activity is assessable undetign 6-5.
Deductions related to the yacht are not quarantimeler

section 26-47, as Chloe and Roma are carrying*tmisiness in
relation to the boat.

Example 4: provision of boat under a lease agreement does not
amount to carrying on a *business

166. Susan purchased a houseboat for $300,000 viarecéna
agreement over a 5 year term with a final balloaynpent of
$120,000. She immediately entered into a 5 yeaelagreement with
Downstream Houseboat Hire in which she grantedusive use and
possession to Downstream Houseboat Hire to uskeatingeboat in
their hire activities. In return Susan receivedkad monthly lease
payment of $24,000 and the right to use the howsteboup to 4
weeks per year. Susan played no active role imitieeactivities in
relation to her houseboat.

167. Susan is not carrying on a *business in respebeof
houseboat. Susan is in receipt of income passiveder a lease
agreement with Downstream Houseboat Hire. As aemprence, the
income that Susan receives under the lease agréeutidre
assessable, and the expenses in relation to tiseboat will be
allowable deductions subject to the quarantiningsrin section 26-47
of the ITAA 1997.
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Corresponding provisions of the I TAA 1936 and the I TAA 1997

168. The following table cross references the provisioihe
ITAA 1997 referred to in this Ruling to the corresding provisions
of the ITAA 1997 and the ITAA 1936.
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